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NOTE. 


Tn thU edition of the Tenancy Act. have been 

incorporated tho provisions of Act 1, W C., of l!)07. 'J^his Act 
received tho assent of tho (jovernor-ticin^nvl in Council on the 
11th May, 1907. It published in the Cidnitta (hzf'tta 

and caruo into foite, on tlie 22nd May, 1907. 

% 

Act 1, U. C., of 1!)07 applies only to tho province of Ucngal 
(sec nolo, p. 4), Jt is not in/orei* in Kastem Bengal and Assam 
(see. note p. 7). The noMlifiCiilioiiH ititrodueeu into ilte Act by 
Act 1, B. (a, of 1907 are cxtoiiMive. Tlu^ have Uwi iiolicutod 
in the text by means of heavy bnioket«. Light i»raekeliS show 
the changc-s jnado by Act IJI, B. C., of 1K98, ami otlujv aroentl- 
ing Acts. 

I’ho Covernment ndcs and the rules of the Ttegislnition 
(Icpartuieiib iinder tho Act were inubu* revision whtm tliis work 
.was passing through tho press. The r<T<u*i‘ncos to these rules 
made in the notes to the sections must be undorsldod as referr¬ 
ing to the tdd rulers before they were amctxled. 'fhe new rules, 
have, howtver, been reproduced ia the Apjieniiici's. 

A. new feature in this ctlilion is the Introduction, which 
gives a history of the i-cnt law ul Hnigal and of this Act and 
contains a brief analysis of the law rehiling 1^* the n'Conl-of- 
right-s. * 
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INTRODUCTION. 

I.—HISTORY OF THK BENGAL TENANCY ACT. 


The Bengal Tenancy Act, though not professing to be 
an exhaustive code of the law of landlord and tenant, is 
nevertheless a complete and _self-cqntained ena£tment, so far 
as the most important agrarian relations are concerned. 
Since it was passed in 1&85, it has undergone various imporU 
ant amendments, But tffb principles on which the Act is 
founded«have remained unaltered. The object of the amend¬ 
ments made has throughout been to give fuller effect to those 
principles. It is unfortunate, though perhaps inevitable, that 
the discussions of recent years have dealt mainly with the 
working of the Act in details, and this has tended to obscure 
its main principle.s. In the.se circumstances, it has been 
thought that some account^ of the history pf the Act and a 
brief explanation of its principles might be useful to the great 
body of officials and non-oiBciaU, who are concerned in its 
working. 

I^erhaps the best account of the aims and objects of the 

framers of the Bengal Tenancy Act is to be 

Act ^\hoV«r- found in the speech of the Viceroy, when the 

manent jjjp introduced in Council in 1883. 

meDt. 

Lord Ripon said,—“ We have endeavoured to 
make a settlement, which, while it will not deprive the landlords 
of any of their accumulated advantages, will restore to the 
raiyats something of the position which they occupied at the 
time of the Permaneni settlement, and which we believe to 
be urgently needed, in the words of that settlement, for the 
pro^c.tip.0 and welfare of the taluqdars, raiyats, and other 
cultivators of the soil, whose interests we then undertook to 
guard, and have to our shame too long neglected.”('). 

n> fiJoloctloije r«liitlng in thf Ikngal I cuiiwy A«t, 18 S 5 , pagas 140 * 111 . 
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Again, bis successor Lord DufTerin in 1885, in putting the 
motion that the Bill should be passed, said he believed that 
'' it is a translation and reproduction in the language of the 
present day of the spi rit and esse nce of Lord Comw ^iis 's 
settlement, that it is in harmony with his intentions, that it 
carries out his ideas, that it Is dUculated to ensure the results 
he aimed at, and that it is. conceived in the same benehcent 
and generous spirit, which Mtuated the original framers of 
the Regulations of 1793. I-'Drd Cornwallis desired to relieve 
the zamindars from the worry and ruin occasioned by the 
capricious and frequent enhancements exacted from them by 
former Governments, and it is evident from his language that 
he expected they v^uld show the same consideration to their 
raiyat.s.”(’) It is h) fact one of the most remarkable features 
of the discussions on, the Bill which subsequently became the 
Bengal Tenancy Act, that the Permanent Settlement Kegula* 
tions were treated as the final test by which all proposals 
were to be tried* , Artd it is therefore clear that for the corn* 
prehension of the principles of the Tenancy Act, some know¬ 
ledge of the Permanent Settlement is necessary. 

When the East India Company, in 17G5 obtained the 
Revenue ftd- of Bengal, Behar and Orissa, the reve- 

4 V 

miniitr a t L o u system in force was that founded by Akbar. 

[ ireviou* W the 

^ermaaent The assessment was that originally made 
tioment. under the guidance of Todar MaU,' Akbar's 

Finance Minister in 1582, and subsequently modified by 
revisions carried out between 1685 and 1750. In theory, the 
assessment was based on a measurement of the cultivated 
area, the fixing: of the Government demand at one-third of 
the gross produce, (except for certaip crops and classes of 
soil, for which special rates and allowances were fixed), and 
the commutation of the Govc;nment share of the produce to 
cash at rates based on average prices for a period of years.(^) 
But in practice, especially in Bengal and other outlying parts 


(2) Aln'l-Akbui. Nusa/F^rpur SviUsanirtit Kvport, 
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of the Moghal Empire, large areas were as a rule let out in 
farm to amiU or Re venue Collecto rs, who were apparently 
left to make their own arrangements regarding assessment 
'and collections. This, it may be remarked in passing, 
accounts for the absence in Bengal of that village revenue 
agency which is found in mo.st of the other provinces of India, 
and the lack of which has foe the last century and a half, so 
seriously hampered the eflbrts of Government to regulate 
agrarian relations in Bengal. The want of such an agency 
and the absence of all trustworthy information as to the 
agricultural capabilities of*the country was early felt by the 
East India Company. In 1769, or four years after the acqui- 

.sition of the Dewani, supervisors were appointed to 

✓ 

superintend the collection of the revenue* and were directed 
to obtain a history of the tracts under their charge with 
regard to their “ condition, revenue, abwab^ capabilities of the 
soil &c.” On the basis of their enquiries, a quinquennial 
settlement was concluded for a large part of the Province in 
1772, and this was continued with certain variations till 1790. 

In 1786, Lord Cornwallis arrived in India with lostjuctions 
from Parliament and the C'ourt of Directors to establish 
‘^permanent rules for the settlement and collection of 
revenue/' His first .step was to issue a set of interrogatories 
tothe most'experienced of the Civil servants,** who were 
required to^report 

(1) the amount of a-ssessment proposed for each estate, 

(2) the persons with whom settlement should be made, 

(;f) the measures necessary to prevent the raiyats being 

oppressed and to .secure the landlord.s in the realisat>^on of 
their just demanrls. , 

On the basis of the information compiled under the first 


Pro vi Nona of 
the Perisenent 
Settlement 
regerdiog lend- 
lords end ten« 
ante. 


two heads a decennial settlement was made in 
1790. This was made permanent in T793. It 
is unnecessary to enter here into the contro¬ 
versy as to whether the information available 
in 1793 was sufficient to justify the making of 
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a permanent settlement, or whether the .settlement was made 
with the right persons. It i.s sufficient for present purpo.ses 
to note that the enquiries made preliminary to the Permanent 
Settlement, regarding the measures necessary to prevent the 
raiyats being oppressed and to secure the landlords in the 
i realisation of their, just demands, did not supply enough 
j material.s for positive legislation. But by section 7 of the. 
Permanent Settlement Regulation I of 1793. the Zamindars 
were required “ t o con duct themselves with good faith and 
moderation towa^ the dependent talukdars and raiyats.” 

^ 4 • 

In secti on 8 of the same Regulation, it was declared as 
follows“ It being the duty of the ruling power protect 
all classes of people, and more particularly those who from 
their situation are most helpless, the Governor-General in 
Council will, whenever he may deem it proper, enac t such 
Regulations as he may think necessary for the protection and 
welfare of the dependent talukdars and raiyats and other 
cultivators 0/ the soil.” And hnaily by section 67 of Regula¬ 
tion VIII of 1793, it was enacted that proprietors should be 
bound by the restrictions in their kabuliyats, the ninth clause 
of which was that, “implicit obedience be shown to atll 
regulations which have been or may be prescribed by Govern- 1 
ment concerning the rents of the raiyats and the collections 
from under-tenants and agents of every description as well as 
from all other persons whatever.” It is on these declarations 
made-in connection with the Permanent Settlement of the 
Land Revenue, that all subsequent agrarian legislation in 
Bengal has been based. And it may further be remarked 
that all the important legislative measures, from Act X of 
1859 down to the last Amendment ^ct of 1907, have dealt 
with the two objects which were mentioned in Lord 
Cornwallis’s instructions of :786, wr.. the protection of the 
raiyats and the security of the landlords in the realisation of 
their just demands. 
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At the time of the Permanent Settlement, the means by 
ExohangB of which it was hoped to effect this two-fold object 
»o<to* *nd was the exchange between the zamindars and 

And , , 

appointment of their tenants of paitas a nd kabuliv ats showing 

patwarip. rtnts legally payable and excl uding ahnya h 

and other impositions. The right of the raiyats to receive 

pattas was declared by section S9 of the R egulation VI 1 1 nf 

1793 » By sections 54 and 55 of the same Regulation it jvas 

directed that all existing abwab should be consolidated with 

the asal rent and the imposition of any new nbwab was 

prohibited. By section 62. the zamindars were bound to 

appoint ^patwaris whose duties were to maintain the rent 

accounts of the raiyats. But the hope that, by this means, 

a continuous record of the rights and obligations of landlord 

and tenant would be maintained was doomed to early dis« 

appointment In i8iz, the Collector of Tirhut reported that 

there was scarcely one instance in Bihar of a pattn being 

taken or a kabnliyat executed. He added however that this 

was *’ more the fault of the raiyat than of the maliky the 

raiyat being averse to bind himself to pay any considerable 

fixed rent'V) Complaints of the realisation of abwab in 

addition to the rent were numerous. 


Meanwhile Government had not neglected the other obli- 
Recovery of which it had undertaken of securing 

' # the landlords in the realisation of their dues. 
Regulation VII of 1799, (the n otorious Haft am\ gave the 
landlords practically unrestricted power to distrain the cfop.s, 
cattle and other personal property of the raiyats, and in cer¬ 
tain cases to arr est their pe rsons for arrears of rent, without 
reference to any Court. • Regulation V of 181a, (the Panjam\ 
abolished the power of arrest, but the right of distraint 
remained. These measures were justified at the time by the 
alleged necessity of securing the collection of the Land 
Revenue. It was argued that as Government had the right 


(l) iHrtiU&iA RvpoH, pm m 
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[ to sell up the estates of the zamindars for failure to pay the 
: land revenue, it was necessary*to give the zamindars corres* 
ponding powers as regards their raiyats, in the event of the 


! failure of the Jatter to pay their rents. On this point, Sir 
WilHam Hunter in his ' 1 -ntrbduction to the Bengal Mss 
Records writes as 

The laws bf'i799 jainid are so painfully associated 
in subseqirerit .liistOfy with harshness to the cultivators, that 
it is'necessary-<6 ^pfaasise the fo^otten fact that they were 
at the time coQsidered indispensable for the preservation of 
the landholders.' I tfierefore quote a remarkable statement 
by a Bengal Hdoi^ilstrator, whose authority on such questions 
is beyond dispute. ‘ It may not be generally knovvn,’ wrote 
the late Mr.'.Auckland, 'that t^ie Regulation of 1799 was 
enacted in-order to save the perpetual settlement, the exis¬ 
tence of which was then imperilled by the excessive indepen¬ 
dence which the raiyats (cultivators) enjoyed. For although 
it is now the custom to say that the rights of the raiyats were 
, not properly protected in the perpetual settlement, it turned 
out at the time that they could take such good care of their 
rights that the zamindars could not collect their rents from 
them until the Groyemment c^me to the rescue of the zamin- 
dar, and made , the raiyats liable to arre.st for default of 


payment of 'rent’.” 

It may be noted,rbowever, that distraint was unknown in 
India until itw&s Introduced in connection with the Perma¬ 
nent Settlement Legislation. It was described by the .Rent 
Law Commission of 1880 as a mere “ offset of English 


But it soon cache to be realised that the raiyats and their/ 
rent could not be treated as on the same footing as th 
zamindars and their revenue. Government had fixed the 
revenue demand in p erpetui ty, and the accounts of the pay¬ 
ments of the revenue were accurately kept in the Collectors' 




( 1 > Law CorecnlMlonsr'i lUiport, para 4 . 
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offices. Neither of these safeguards existed in the.case of 
the rents of the raiyats. The refusal of landlords and raiyats 
to exchange pattas and knbuliyats frustrated the hope that 
these would serve to fix the rental demand. Nor did the 
appointment of patwaris secure the desired result of main¬ 
taining accurate accounts of the payments of rent made by 
the raiyats. Where patwaris were {^ppdi^ted, they were 
simply the servants of the xamindar'hnd no reliance was 
placed on their accounts and papers. 

' 

The next Stef) taken was an attempt to'create a t illage 

AttampU to ^ hieh should be iodejJendent of both 

form a village zamindar and raiyat and wh'fch ^hould main- 
agency. records showing the rights and obliga¬ 

tions of landlord.s and tenants! By Regulation II of i8i6, 
Kanungos were appointed for each pargana, their duties 
being to supervise the work of the patwaris and to “ authenti¬ 
cate ” the execution of pattas and kabuliyats' By R^ulatipn 
XII of 1817, the patwari was made a Government servant. 
His appointment and dismissal vested in the Collector, though 
he continued to be paid by the zamindar. But the IL^ungp 
proved us eless. It was reported that his supervision of the 
patwaris was ineffectual and his power to authenticate pattas 
and kabuliyats useless, as no such documents were ever 
presented for authentication.(‘) The Kaiiungo vvM accord¬ 
ingly abolished in 1827, after an existence of little more tjian 
ten yeans. Nor was the rehabilitation of the patwari attended 
with much greater success. It w^ reported that the con¬ 
trol efcercised by the Collector over his appointment and 
dismissal did not tend to make him independent of the 
zamindar from whom I\e received his wages.(*) Over the. 
greater part of the Province, therefore, the appointment of 
patwaris gradually ceased, and the Regulation of 1817 became 
a dead letter, though in some parts of Bihar the statutory 
patwari is found at the present day. 

(1) DftrbhAQgt Sottlooieet Report, pm 7 ). Pitrb>i«ngH BettlomMit Aoport, pam 71 . 
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The failure of all the attempts made to control agrarian 

to j i relations led the Court of Directors in 1824 
Record ot ^ 

righbe proposed, to sanction a proposal to make a^siiryfiy^gaid.. 
! record-ofri ghts of the permanently settled districts of Bengal, 
l as being the only^ incan§ of defining and maintaining the 
1 rights of the raiyats.{') More lhan sixty years, however, 
were to elapse before thia vast undertaking was begun. But 
for temporarily settled areas, Regulation VII of 1822 provid¬ 
ed that all future settlements of the land revenue should be 
preceded by a record of “ the rights and obligations of various 
classes and persons possessing an <*nterest in the land or in 
the rent or produce thereof.” And this course was followed 
in tlie resumption to revenue of lands held revenue free on 
invalid titles. These proceedings were carried out mainly 
between ^830 and 1850. and in mai^ districts covered con; 
siderabie areas. Thei»ccords prepared showed the following 
particulars:— 

(1) Specification of boundaries of the area under settle¬ 
ment with full detaii.s about minhai lands not liable to 
assessment. 

(2) Details regarding -extent of cultivation, classification 
of lands, outturn oferops^and gross produce. 

(3) Rate of rent for each class of land and the gross 

produce for tt» with specification of ahwah realized along 
with rents; ' . 

(4) Information regarding the lands held under produce 
rents {baiai or bhaoli\ their extent and nature of tenure. 

(5) Determination of the status of the tenants, of their 
privileges, and liabilities. 

(6) Information regarding village officials.(*) 

The work done in counection with these re.sumj>tjpn pro- 

• 

ceedings between 1830 and 1850 suppliedGovernment for the 

Sir AiiC 01)7 Mlmitd, fUtcri 30^1|«m 9l< CtlctiiU (hiiutto, aupjile* 

mont of Cot. ISVS. pego \W0. 

Miixftffjtrpxir Sottlrmoot |»r« tail. 
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the first time with a really detailed account of the rights and 
i^ligations of different classes of landlords and tenants, The 
first fruits were seen in Act XII of 1841, which protected 
from ejectment on the sale of an arrdbrs of revenue, 

all kftHdkasht mA kadimi raly^tsrights of occu¬ 
pancy at fixed rents or at rents assessable according ter fixed 
rules under the regulations in force.'* This was an important 
recognition of the need for protectio n of feg occupanc y rights 
of the raiyats, and of the classes who w«;e entitled to enjoy 
such rights. But no legal definition of occu'pancy fights and 
occupancy raiyats was f(9rthcoming until the pasilhg of Act 
X of 1852, which has been described as the firs^ effecti ve 
step taken by the Legislature to discharge the dudefender- 
taken at the Permanent Scttlement.(') ^ 

Act X of 1859 is*entitlcd an Act to amend the law 

relating to the recovery of rent, and this was 
ActXoflS69. ... , „ j , . 

originally its mam object. It introduced for 

the first lime definite provisions regarding suits for arrears of 

rent and the execution of decrees for arrears of rent The 

Collector's Court was declared to be the tribunal for such 

!• s 

cases. But during the pa.ssage of the Bill through Council, 
important additions were made, with the result that Ae Act 
as pa-ssed contained a more or less exact def^ition of the 
different classes of raiyats and of the rights which it was 
thought ex'pidient to confer on them. Raiy8t8.w?re divided 
into th ree cla sses ; 

(1) Those who had held at rates of rent which had not 
been changed since the Permanent Settlement v/ere declared 
entitled to held for ever at these rates. If the rate of rent 
had not been changed fb? tw enty yeax s. it was to be presum¬ 
ed th at it had not been cb»inged since the Permanent 
Settlement. 

(2) Every raiyit who had cultivated or held land for 12 
years was declared to have a right of occupancy in that land, 


0> AeltfCtlooft, 
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SO long as he paid the rent payable on account of the same. 
But this rule did not apply to proprietor's private land let 
out on lease for a term of years or year by year, and the 
accrual of occupancy rights in any land could also be barred 
by a written contract. 

(3) Other raiyats, not having rights of occupancy, were 
declared entitled to pattas only at such rates as might be 
agreed upon between them and their landlords. 

The Act contained further important provi.sions for the 
Oooap»n«y protection of occupancy raiyats. .Their rents 

CQuId only be enhanced on certain specified 
grounds; they could only be^^ted by a judicial decree or 
order, and their crops could only be distrained for the arrears 
of one ydar. But the most debated_£oint, on which contro* 
versy was to rage for over a quarter of a century, was 
whether the Act conferred rights of occupancy on the right 
cla.ss. One school of opinion argued that the immemorial 
custom of the country gave rights of occupancy to all resi¬ 
dent raiyats of the village, who had in the earlier laws and 
regulations been vaguely styled khndkasht or kadimu It 
was urged that to make the accrual of occupancy rights 
dependent on twelve years Cultivation of a particular piece 
of land, and to allow such accrual to be barred by a^^yritten 
contract^ w^s a serious infringement of the custc^ary rights 
of the resident raiyats of the country. The representat^es of 
the opposite school argued that the effect of the 12 years' 
rule was to confer rights of occupancy on a large clas«, who 
were previously mere tenants at will. Eventually the con¬ 
troversy was set at rest for the time being by a decision of 
the High Court, that Act X of 1859 was not an exhaustive 
statement of the rights of tenants and that claims to occu¬ 
pancy rights founded on their accrual by custom might be 
maintained.(^) 


}jii^ 4i. 
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Meanwhile another controversy had broken out regarding 

the working of the enhancement sections of 
of r«&U. the Act. In 1862, Sir Barnes Peacock, the 

• Chief Justice of BeflgRl, laid down the doc¬ 

trine that rent in Bengal was ‘ Economic rent ” as defined 
by Malthus, viz, “that portid(i of the value of the whole 

V ^ 

produce, which remains to the owner of the land after 
all the outgoings belonging to ite > of whatever 

kind, have been paid, including of the capital 

employed, estimated, according to the iisual and ordinary 
rate of agricultural capital at the time’heihg.’''Sir Barnea 
I'eacock further denied that an occopand^Viaiyat had any 
right to have his rent fixed at a lower rate than that which 
a tenant, not having a right* of occupancy, would give for 
the land. 


Thi.s decision wa.s strongly assailed as subversive of the 
customary rights of the raiyats of Bengal and contrary to all 
the undertakings given by the authors of the Permanent 
Settlement. In 1865, the matter came before a Full Bench 
of the High Court in what is known as the “Ci£eaiJiea.t 
Case’‘.(‘) The result was that the Full Ben c h by a majority 
r^udiated the doctrine . ofeconom ic rent*' Rttd the theory 
that rent ought to be fixed by competition, as inapplicable 
to the customs and conditions of the country's They held 
that a raiyaf was bound to pay a fair and equitable rent, 
which should be “that portion of the gross produce, calculated! 
in money, to which the zamindar is entitled under the custom 
of the country": and that in order to ascertain this share,; 
regard should be had to pargana rates, rates paid for similar 
lands in adjacent p]ace.s, and rates fixed by the law and 
usage of the country.(*) Since this decision, the claim that 
rents in Bengal are pure economic rents to be fixed by com¬ 
petition has never been accepted in responsible quarters. 

U) IVuTfcin'M* UMtioi, U. L. H., f. B. aw. 

{ 3 ) 44 . 
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Act VIII of 1869 transfer red the trial of suits rejjarding 

, rent from Collectors to the Civil Courts, but 
Noceseity for * 

further logUU* was expressly conBned to an amendment of 

the existing law in respect of procedure and 
jurisdiction, although the discussions on the Bill brought out 
numerous admissions as to the necessity which existed for 
revising the substantive law of 1859 in regard to the accrual 
of occupancy rights and the enhancement of rent8(*). In 
1868 Lord Lawrence, as Governor-General, recorded a minute 
relating to the depressed state of the peasantry in Bihar, in 
which he said that he believed that *'it would be necessary 
I for the Government sooner or later to interfere and pass a 
' law which should thoroughly protect the raiyat and make 
[ him what he is now only in oailie, a free man, a cultivator 
• with the right to cultivate the land he holds, provided lie 
pays a fair rent forit.*'(^) In Eastern Bengal, widespread 
agrarian discontent culminated in 1873 In serious disturbances 
in the Pabna district, where the cultivators banded themselves 
together to resist short measurements, illegal cesses and the 
forced delivery of agreements to pay enhanced rents. In 
consequence of these disturbances, the Agrarian Disputes 
Act, passed in 1876, provided for the transfer in special 
localities and for a limited period, of the entire jurisdiction 
in respect 0^ enhancement and arrears of rent from the Civil 
Courts to the Revenue authorities. This was^follovN'cd in 
1877 by the introduction of a Bill to provide for the more 
speedy realisation of undisputed arrears of rent. But the 
' Select Committee on this Bill recommended that it should 
be withdrawn and that the whole subject of the revision of 
the Rent Law of the Province shpuld be once for all fairly 
faced. Another Committee which had been appointed, after 
the famine of 1874-75, to C' nsider the condition of the agri¬ 
cultural classes in Bihar, made a similar recommendation, 
Accordingly in 1879, a strong Rent Commission was appoint- 


(I] 8d«cUonit, intgc U. 
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ed with instructions to prepare a digest of the existing statute 
and case law relating to landlord and tenant and to draw up 
a consolidating Bill.(^) 


This Bill formed the basis of the discussions which resulted 

ObjBctiof Act of Act VIII of 1885. It is 

VIII of 1 S 85 . unnecessary to describe the details of these 

discussions. It is sufficient to note here, that the Act had 
as its main obje cts (i) to giv^ reasonable sft:urity to the / 
tenant in the occupation of his land and (2) td give rea.son- 
able facilities to the landlord for the settlement and recovery 
of his rent. The new Ac^ comp letely racas t the provUionq ^ 
of the former Act of 1859 regarding the accrual of occupancy i 
rights and the trial of suits for the enhancement and recovery , 
of arrears of rent; it defined with greater particularity 
the diiTerent classes of tenants and their various rights 
and obligations; it contained provisions limiting the right 
of contract betvve<;n landlord and tenant, and prohibiting ' 
tenants in certain cases from contracting themselves out 
of the rights conferred upon them by the law; and, 
finally it provided for the survey and preparation of a record- 
of-rights in land, a measure which, as has been shown, had ^ 
been decided on sixty years previously, but had never actually 
been taken in hand, otherwise than in connection with a 
settlement of the Land Revenue. ^ 


The preiferation of the record-of-rights has been the main 

, feature of a<rrarian administration during the 

The pecorU-of- ^ ^ 

rights. 22 years which have elapsed since the Bengal 

Tenancy Act became law. During that period, records-of' 
rights have been prepared for the whole o f Or issa, for four 
distri cts in the Patna divkion, and for the greater part of the 
Bhag^^ur division, and it is understood that it is proposed 
to'^’wTfTnueihc'operations until the whole of that part of the 
Province, in which the Bengal Tenancy Act is tn force, has 
been completely surveyed. It is on the experience of 


U) SulvcihWff, 
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agrarian relations which these exhaustive operations have 
supplied, that the majority of the more important amend¬ 
ments made in the Act since 1885 have been based. 


The first amendment of the Act was made by Act * VI 11 

Amendoienu ^ merely made some slight a^ 

of Act vni of tcrations in the sections dealing with the 

-i- ^ ^ M 1 

t ransfer of permanent tenures. It was followed 
by I of 189^, which made some changes in the procedure 
for the preparation of a record-of-rights under Chapter X. 
But the first important amendment of the Act was that made 
by Aqt i 1898, which colnpletely reca^ Chapter X, 

dividing it into two separate portions, the fir^t dealing with 
the preparation o fa rccord »of-rit!hts with a view to a settle¬ 
ment of the land revenue* and providing for a settlement of 
fair and equitable rents for tenants of every class as an 
integral part of the oi)crations ; and the second dealing with 
the preparation of a record-of-rights in areas where the land 
revenue is not being settled, the Settlement Officer being 
given power to settle fair and equitable rents only where 
application is made for such settlement by the landlord or 
tenant^ and in other cases being confined to a record of the 
rent payable at the time tlje record-of-rights is being pre¬ 
pared. Act III, B. C., of 1898 also made sum? important 
alterations in the provisions relating to enhancement and 
re djjcti on of jent, the object, as stated in the jhatement of 
Objects and Reasons, being “to make the provisions of the 
law workable and to give effect to the intention of its authors, 
regarding certain points on which owing to want of sufficient 
clearness in the wording of the law or to the interpretations 
put on it by the Civil Courts, it ha» been found in practice 
to be inoperative.” 


Act Ij B. C,. of 1903 mainly dealt with the provisions 
Act IB. C.of felating"lo the transfer,?/permanenUiy^ 

It was followed by Act I ^B. C .. of 1007» which 
is probably the inos^ nnpurtapt . agrarian , measure, which 
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has been passed since 1885. For, though the Amendment Act 
of 1898 introduced considerable changes, it dealt with only one 
aspect of the case, the preparation of a rccord-of^rights and 
the settlement of fair and equitable rents ; while there are 
few important provisions of the Tenancy Act which are not 
affected by the Act of 1907. Its objects, as given in the 
Statement of Objects and Reasons were,— 

(1) While, on the one hand, giving lan^Ords greater 
facilities for the collection of theif rents yet, on the other, 
to discourage their evading the provisions of the Bengal 
Tenancy Act, 1885. with regard to. 4 he enhancement of rent 
by rntcring into unfair, inequitable aivj collusive compro- 
niise s_with their tenants ; 

(2) to give greater authority to the tfccord-.of-fights when 
such record has been duly prepared and published ; 

(3) to give power to Government, to distinguish between 
irood and bad landlords, and to take ^teps in the case of the 
latter for the reduction of rents, when they appear to have 
been so unduly enhanced as to be oppressive to the cuUiva- 
tors of the soil, and 

(4) to revise the Bengal Tenancy Art, 1885, to the extent 
of removing.such defects in it as the working of the Act 
during the past twenty years has brought to light, and such 
ambiguities and anomalies as have given rise to conflict of 
opinion and judicial decision. 

A considerable part of the provisions of the Amendment 


Weight to bd 
attabhe<V to the 
record-of-righlA. 


Act of 1907 was due to the recognition of 
the fact that the preparation of the record of 
rights had considerably modified agrarian 


conditions. In the first place, experience had shown that 


the mere preparation of the record-of-rights was not in itself 
sufficient to prevent evasions of the law. The great majority 
of rent suits are decided cx-paHe. In such cases, it was found 
that the record-of-rigbts was not referred to by the Courts, 
because it was not produced by either of the parties. The 
Amendment Act therefore provides for the production of 
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the entry regarding rent in the record-of-rights in all rent 
suits. Again, the former law, regarding the force to be at¬ 
tached to the entries in the rccurd-of-rights, was somewhat 
vague and itidcfiiiite. The Amendment Act provides that 
! every cn^try in a record-of-rights shall be presumedjabe 
I correct until it is proved by evidence to be incorrect, and 
* requires a Court passing a decree at variance with entries in 
the record-of-rights, to record its rcabons for su doing. 

But while the Act thus gave greater definiteness and 
force to the record-pf-rights in matter.'^ relating 
^.ediu-e *f*or ^tbo it has also recognised that the pre- 

paration of a record-uf-rlghts may in ccrtaiti 
circumstances justify a more summary pro¬ 
cedure for^ the recovery of rents, and it accordingly |>ru- 
vidcs for the use, under certain restrictions of such a pro¬ 
cedure in areas in which a record-pf-rights has been prepared 
and is niahitaincd. Any landlord tu .such an urea may apply 
to the Local Government for the application of the procedure, 
prescribed by the Public Demands Uccovery Act I, B. C., of 
1895, to the recovery of the arrears of rent due to him. If 
the application is allowed, and as to this the Lopal Govern¬ 
ment has absolute discretion, the landlord may make a 
requisition to a Certificate Officer specially appointed by the 
Local Government, for the recovery of arrcai^ pf rent due 
from any tenant. The Certificate Officer may then issue a 
certificate, which will have the force and effect of a decree 
of a Civil Court. The tenant, against whom the certificate is 
issued, may file an objection, and that objection will be heard 

and considered by the Certificate Officer. The Certificate 

• 

Officer's decision is subject to appeal to the Collector of the 
district and to revision by the Commissioner and the Board 
of Revenue. A suit may also be instituted in the Civil 
Court on certain grounds to have the certificate .set aside. 
Subject to the orders which may be passed on objection or on 
reference to the Civil Court, the certificate is final, and may 
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be executed in the manner provided in Chapter XIV of the 
Act for the execution of decrees for arrears of rent. The 
main differences between the certificate procedure and the 
ordinary procedure for the recovery of arrears of rent are that, 
under the certificate procedure, the landlord obtains his 
decree at once instead of after the hearing;, and the execution 
of the decree i.s carried out by a Revenue Officer, instead 
of by the Civil Court. 


Another important amendment made by Act I, H. C., of 

Rontsuiu bv ' 907 recognition, under certain conrJi* 
wsharer knii- tioiis, of a sbit fur arrears of rent, brought by 

one of several co*sharcr landlords, as a rent suit, 
resulting in a decree having the force of a rent decree, The 
previous law, iiiidcr which a decree obtained by a .single co- 
sharer was a mere money decree, was harassing not only to 
the landlords, but also to the tenants, by exposing them to a 
number of successive suits brought by different landlords 
for their share (jf the arrears. 


The Amendment Act also dcal.s with tlic question of 

compromises aud agreements between land- 
ftud'agre^ciiis tenant filed before Revenue and Civil 

lorira^tenan'i* princi|)lc adopted is that no 

Court .shall give effect to an agreement or 
compromise the terms of which, if they were embodied in a 
contract, coiffd not be enforced under the Act. 


Many important changes have also been made in Chapter 
X whiph deals with the preparation of the record-of-rights. It 
has been thought that the brief analysis of the provi.sions of 
the Act relating to the record-of-rights which follows will 
be useful to that large body of the public who are concerned 
in its preparation. 
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II. ANALYSIS OF THE LAW RELATING TO THE 

RECORD OF RIGHTS. 


A survey and the preparation of a record-of-rights cnay be 
. - ordered by the Local Government, with the 

Seotioii 101 previous sanction of the Governor-General 
uporttioni. Council, for any local area, estate, tenure 

or part thereof; and without such sanction, when not less 
than half the landlords or a quarter of the tenants in the 
local area, estate or tenure apply for a rccord^of-rights, or 
where its preparation is necessary to settle or avert dis¬ 
putes between landlords and tenants; or where the local 
area, estate nr tenure belongs to, or is managed by the 
Government or Court of Wardsj or a Manager appointed by 
the District Judge; or where a record-of-rights is required 
as a basis for settling the Land Revenue. 


Vartioulars to T lie particulars which arc usually enter 

be entered in ... . • . i » ,t 

the record of ed m the record-ot-rights arc the follow- 

right*. Section - ._ 

1U;>. •— 

(a) the name of each tenant or occupant; 

(b) the class to which each tenant belongs, that is to 
say, whether he is a tenui^-holder, raiyat holding at fixed 
rates, settled raiyat, occupancy-raiyat, uon-occnpancy raiyat 
or under-raiyat, and, if he is a tenure-holder, whether he is a 
permanent tenure-holder or not, and whether his rent is 
liable to enhancement during the continuance of his tenure ; 

{c) the situation and quantity and one or more of the 
boundaries of the land held by each tenant or occupier ; 

{d) the name of each tenant's landlord ; 

idd) the name of each proprietor in the local area or 
estate; 

(c) the rent payable at the time the record-of-rights is 
being prepared; 

(/) the mode in which that rent has been fixed whether 
by contract, by order of a Court, or otherwise ; 
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(g) if the rent is a gradually increasing rent, the time 
at which} and the stops by which, it increases ; 

the rights and obligations of each tenant and 
landlord in respect of— 

(i) the use by tenants of water for ^ricultural pur¬ 
poses, whether obtained from a river,^ 4 / 7 / tank or 
well or any other source of supply, and 
(it) the repair and maintenance of appliances for secur¬ 
ing a supply of water for the cultivation of the 
land held by each tenant, whether or not such 
appliances be situated within the boundaries of 
such land ; , 

(A) the special conditions^and incidents, if any, of the 
tenancy; 

(i) any right of way or other casement attaching to 
the land for which a record of rights is being prepared ; 

ij) if the land is claimed to be held rent free, whether 
or not rent is actually paid, an<i, if not paid, whether or not 
the occupant is entitled to hold the land without payment 
of rent, and, if so entitled, under what authority. 

A record of irrigation rights may also be prepared with- 
Bfotion UfZ A, out a general record of 
this is necessary to avert disputes. 


agricultural rights, if 


The Act does not lay down any procedure for the pre- 
Procedure. • pa ration of a record-of-rights. Thi.n is pre- 
Cbapier\"l of scribed by rules framed by Government under 
ment EuC.“™' the Act Each villa^jc i.s first surveyed on the 
-scale of l6 inches to the mile, every field being shown on the 


map. A larger scale is .sometimes adopted when the fields 
are very small. A list of the fields is then drawn up, show¬ 
ing the name of the occupant of each. All the fields held by 
the same occupant under the same title are then brought 
together on one sheet called a khatian. The contents of 
each khatian are then read out by a Revenue officer to the 
landlord and tenant concerned. Disputes, if any, are decidet^, 
the status of the occupant ascertained, and the rent payable 
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by him/if any, recorded. The rent to be recorded must be 
Section 109 c. the rent legally payable, but if the landlord 
and tenant agree as to the rent which shall be recorded as 
payable, the Revenue officer may settle such rent as. a fair 
and equitable rent, if he is .satisfied that it is so, even though 
the terins of the agreement are such that, if embodied in a 
contract, they could not be enforced under the Act A record 
of the landlord's interests, known as the khewat, is similarly 
prepared in the same way. The klietvnt and the khntians 
together constitute the draft record. This is published by 
Seraion Wi A, being read out in the village concerned in 
presence of the landlords and tenants. Objections are 
received within a certain period, usually a month from the 
date of publication. These arc con.sidered and decided by 
a Revenue officer, and the record is then corrected in 
accordance witli the orders pns.sed by him. 

Up to this stage, the procedure is the same for all records- 

of-rights. But the procedure for subsequent 
stages varies, according as the record-of-rights 
is or is not to be followed by a settlement 
of the Land Revenue. If a Settlement 
of the Lai)d Re venue is to be made, the 
Revenue officer, after deciding the objections 
raised to the draft record, is required to .settle fair and 
equitable rents for tenants of every class. Tie must do 
the same, where the estate or tenure for which the record is 
being prepared belong.s to the Government, unless it appears 
to the Local Government expedient that rents should not 
be settled for tenants of every class in the particular estate 
or tenure- In settling rents in a, Government estate or 
^ . tenure or for the purpose of assessing the 

Section U)4 C. Government Revenue, the Revenue officer 

may frame a Table of Rate-s, showing the rates fairly and 
equitably payable for each clas.s of land in the local area 
under settlement. This Table of Rates is published and 
objections considered. It is then applied to the lands com- 


Settlement of 
vQiit in connoc* 
with n 
rtc«tvlcment <»f 
I f) c Land 
B« venue. 

Section ]f»4. 
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Section 104 A. 


prised in each tenancy, and if the resultant rent is^air and 
equitable, it is settled accordingly. If it is not practicable 
to prepare a Table of Rates, or if the rents resulting from 

O6h«rmothoda the application of such a Tabic are not fair 
of Sfjttkmont. and equitable, the Revenue officer must pro¬ 
ceed to settle fair and equitable rents in other 
ways. He may accept an agreement by the landlord and 
tenant as to the amount of rent payable, provided he is 
satisfied that such rent is fair and equitable. Or he may 
himself calculate a fair and equitable rent, having regard 
to the rules laid down in the Act as to the grounds on 
which rents may be enhanced, increased or reduced by the 

.. ..1 . Courts. When the Revenue Officer has decid- 

Sett lenient tU>iit 

Potior* cd what rents wc to be settled as fair and 
104 

equitable, such rents arc 'entered in a Settle¬ 
ment Rent Roll, which is published, objections being invited 
as in the case of the publication of the record-of-rights. After 
the objections have been decided and the Settlement Rent 
Roll corrected, if necessary, it is submitted to such superior 

Revenue authority as may be prescribed by 
Government. Such officer may revise the rent 
roll in such \^ay as he deems necessary after giving notice 
to the parlies. And he then confirms it witli or without 

, ... amendment. The Rent Roll, as confirmed, is 

Final puhlica- 

tioQ of the then incorporated in the record of rights, 

101x1 of which is then finally published. 

Si’chori 103 A. ' * 


Soction 104 F. 


An appeal lies against any order passed by a Revenue 
Appeals officer, on an objection filed regarding a Table 

Section 1(14 «J. of Rates or a Settlement Rent Roll, to such 
superior Revenue authority as the Local Government may 
prescribe ; and the Board of Revenue may of its own motion 
or on application, at any time within two years from the date 
of certificate of final publication, direct the revision of any 
record-of-rights. after giving notice to the parties concerned.- 
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HeferenJ^ Any party aggrieved by an entry of a rent set- 
Civii Coart • ^ Settlement Rent Roll may within six 

Stction 104 H. fjgni of the certificate of final 

publication, or from the date of the disposal of any appeal 
presented to the Revenue authorities, file a suit in the Civil 
Court on the following grounds and on no others, vis., 

{a) that the land is not liable to the payment of rent; 

(d) that the land, although entered in the record-of-rights 
as being held rent free, is liable to the payment of rent; 

(r) that the relation of landlord and tenant does not 


exist; 

(d) that land has been wrongly recorded as part of a parti¬ 
cular estate or tenancy, or wrongly omitted from the lands of 
an estate or tenancy; 

(e) that the tenant belongs to a class different from that to 
which he is shown in the record-of-rights as belonging; 

' (/) that the Revenue Officer has not postponed the 
operation of the settled rent under the provisions of section 
110 , clause {n), or has wrongly fixed the date from which it is 
to take efiFect under the clause ; 

that the special conditions and incidents of the 
tenancy or any right of way or other easement attaching to 
the land which is the subject of the tenancy have not, or has 
not, been recorded or have or has been wrongly recorded. 

The Court after decision of the suit is em))o\vered to make 
any alteration considered necessary in the entry of the fair 
, , rent settled. But, subject to an order of the 
tied rents. Civil Court passed on these specified grpunds, 
Section 104 J. rents settled by the Revenue authorities 

are final. 


Where, however, a settlement of Land Revenue is not be¬ 
ing or is not about to be made, the record of 
rights is finally published immediately after 
the decision of the objections raised on its 
publication in draft. Rents can then only be 
settled on the application of the landlord or of 


Settlemenl of 
rohU where the 
tend Revenue 
if not hein^ set* 
tied. 

Section 105. 
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the tenant^ and such applicatiun must be made witliin two 
months from the date of the certificate of final publication. In 
settling rents, the Revenue Officer is required to presume, 
until the contrary is proved, that the existing rent is fair and 
equitable, and to have regard to the rules laid down in the 
Act for the guidance of the Civil Courts'in increasing or re* 
ducing rents. His decision settling rents ha.« the force and 
^k^otion io7. effect of a decree of a Civil Court and is final, 
ApiTeAlfl. subject to an api)ca1 to a Special Judge ap* 

Section Kw A. pointed by the Local Government for the 
purpose of hearing such appeals. 


D« u) B1 o ri uf 
incidental 
luaLLere ariHititf 
in the ocureo of 
the tteuUnicnt 
<»f lair roiiU. 

Seulioii lun Ai 
ScctiiiQ i07. 


If ill llic course of scttlinjf rents certain 
issues arise. tIii>Kevcnue Officer is empowered 
to try and decide such issues and to settle a rent 
in accordance with his decision, which has 
the force and effect of a decree of a Civil 
Court between the jiartics and is final subject 


to appeal to the Special Judge. Such issues are 


# 


(rf) whether the land is, o» is not, liable to the payment 
of rent ; ^ 

(<^) whether the land, although entered in the record of 
rights as being held rent-free, is liable to the payment of rent ; 

(<r). whether the relation of landlord and tenant exists ; 

(f/) whether the land has been wrongly recorded as part 
of a particular estate or tenancy, or wrongly omitted from 
the lands of an estate or tenancy ; 

(£> whether the tenant belongs to a class different from 
that to which he is sliown in the record of rights as 

belonging ; 

{/) whether the special conditions and incidents of the 
tenancy or any right of way or other easement attaching to 
the land have not, or has not been recorded or have, or has, 
been wrongly recorded. 

G 
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If any dispute arisen regarding any entry in or omission 
Deoiiion of ^ record-of-rights, a suit may be insti- 


diipuM. 
Seotiem 106. 


tuted within three months of the date of the 
certificate of hnal publication, before a Rev^enue 
Officer. The Revenue officers decision has the force and 
Section 107 effect of a decree of a Civil Court between the 
AppeaU parties, and is final, subject to appeal to the 

Section i 09 A. Special Judge and to a second appeal to the 
High Court from the Special Judge's decision. 

A Revenue officer, specially empowered by the Local 

Government, may, on application, or of his 
own motion, revise any order settling a rent 
under section 105, or deciding an issue under 
section 105 A or a dispute under section 106, 
within twelve months from the passing of any 
And a Revenue Officer, S|x*cially empowered, 
may, within twelve months from the date of 
the certificate of final publication, correct any 
entry in a record-of*rights which, he is satisfi¬ 
ed, has been made owing to a bona fide mistake. 
All such orders of Reveiuie ofecers are final, subject to 

appeal to the Special Judge. A second appeal 
from the Special Judge’s order lies to tlie 
High Court, except when the decision merely settles a rent, 
when there is no second appeal. . 

The Act contains elaborate provisions in order to prevent 

the clashing of jurisdiction between Revenue 

previantiotj 01 . . . . ' . 

clwhiagofjuri^- officers trying issues arising under Section 
diction. 105A, Revenue officers tr>dng disputes under 

section 106, and the ordinary Civil Courts. When an order 
has been passed directing the preparation of a record-01- 
rights, no Civil Court is allowed to entertain any suit or 

application for the alteration of any rent, or 

Keotioa Ul. _ , • i* ^1. x e 

the determination of the status of any tenant, 

until after the final publication of the record-of-rights when 

A settlement of land revenue is being or is about to be made ; 


He viiicu of 
ordai 0 ietUin< 
nniA or dacid* 
ing diapaUB. 

Haction lUH. 

:sLich order. 

I Correction of 
eiToi H in the 
record •of'tigbU. 

sSaction 108 A. 


f^eotioti 109 A. 
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or until three months after the final publication of the record- 
of-rights, when no settlement of land revenue is being made. 
Where a settlement of the land revenue is not being made, 

• no suit can be filed in the Civil Court within 

Section UIB. , . - . » - , 

three months from the date of the certificate 

finaf publication for the decision of any of the following 

issues» vis., 

(a) whether the land is or is not liable to the payment 
of rent; 

(^) whether the relation of landlord and tenant exists; 

(c) whether thedand is part of a particular estate or 
tenancy; or 

(rf) whether there is any special condition or incident 
of the tenancy, or whether any right of way or 
other easement attache.s to the land. 

But if a suit regarding any of such issues has been filed in 
a Civil Couri, before final publication, no such suit can be filed 
under section cob. And if such a suit has been filed in the 
Civil Court before final publication, and the issue arises in the 
course of settling fair rents under section 105, the proceed* 
ings for the ^ttlement of a fair rent must be stayed pending 
the decision of such issue by the Civdl Court. Similarly^ no 
Revenue officer can try under section 105 A any issue which 
has previou^ been raised under section 106. He must stay 
the proc^ediifcs for settlement of fair rents, until the dispute 
under section® 106 has been decided. But if the issue has 
been •raised first under .section rosA in the course of rent 

settlement proceedings, no suit under section 
Section ifw. ^ regarding it. Finally, no 

Civil Court is allowed to enterUin any application or suit 
regarding the settlement of a fair rent or the decision of an 
issue or dispute, which is, or has been, the subject of an appli¬ 
cation or suit before a Revenue officer. Practically, therefore, 
the parttes are left free to choose their own venue. They 
may wait until the Revenue Officer's jurisdiction ceases, and ' 
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then raise their claim.*? before the Civil Courts in the ordinary 
course. Or they may, in certain cases under section IIIB, 
by raising their claims before the Civil Court prior to final 
publication, oust the jurisdiction of the Revenue officer , after 
final publicatiort. But if one party has, in due course, raised 
an issue, either before the Revenue officer or the Civil Court, 
neither he nor the other party can raise i the same issue in 
another Court. 


The Local Government, with the previous sanction of the 

Governor-General in Council, may empower a 


Speoilil Mttle- 
mi9nt ol lent! 
ill ipeoUl OMB. 


Revenue officer to settle rents in a specified 
area, if it is satisfied that such a course is 


S«otion M necessary in the interests of public order or the 

local welfare, or tliat any landlord is demand¬ 
ing rents which have been illegally enhanced above these 
entered as payable in a record-of-rights. In such a case, the 
Revenue officer may, if specially empowered, reduce rents, if 
in his opinion, the maintenance of existing rents would be 
unfair or inequitable. In settling rents under this special 
provision, the procedure for the preparation of Settlement 
Rent Roll, prescribed in the case of a .settlement of rents 

made in order to form the basis of an assessn^'^nt of land 

% 

revenuCj is adopted. Blit the settlement record prepared 
requires the confirmation of the Governor-Gcnei^l in Council, 
before it takes effect. . 

Where rents have been settled by a Revenui officer, they 

cannot be enhanced for fifteen ^ycBiVS in the 
case of a tenure or a holding of a raiyat or 
under-raiyat with occupancy rights, and for 
five years in the case of the holding of a non¬ 
occupancy raiyat or the holding of an under-rafyat not having 
occupancy rights ; except on tbe ground of a landlord's 
improvement or a subsequent alteration of the area of the 
tenure or holding. And such settled rents cannot be reduced 
within the same periods, except on the ground of A altera¬ 
tion of area, or a permanent deterioration of the soil of the 


SdCtioD 
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holding not due to the raiyat’s fault In this connection, it 

DiitiQotion is important to notice the distinction between 

r8n?and"*‘'rent ^ *' ” ‘■®”^ * record of the rent pay- 

pajr4bl*.' able. Where a record-of-rights is prepared 

otherwise than in connection with a settlement of the land 
revenue, rents are only settled on the application of the land¬ 
lord or tenant. Where no such application is made, the 
record merely shows the rent payable at' the time the record 
was prepared. The restrictions on enhancement described 
above apply only to settled rents. The rent recorded as 
payable is liable to enhancement by contract or by suit, in 
accordance with the provisions of the Act relating to the 
particular class of tenants concerned in each case. 

Where a survey and the preparation of a record-of-rights 

are undertaken in connection with a settlement 
"of of the land revenue, the whole cost of the 
rnoord-of-righM operations is borne by Government. But in 
.Section 114 . other cases, the cost or part of it may be 
recovered fr^im the landlords or tenants of the area, in such 
proportions as Government may determine. Such cost 
includes thelestimated amount of the expenses likely to be 
incurred forj the maintenance, repair or restoration of 
boundary marks for a period not exceeding fifteen years, and 
also the cott Jr preparing copies of survey maps and of the 
record-of-righfe for distribution to the landlords and tenants 
concerned. 1 , 

Every entry in a record-of-rights is evidence of the matter 

. ,referred to in such entry and is presumed to be 

recordof righte. correct until it is pro%'ed by evidence to be 
Heobiun 103 B. incorrcct. In all areas for whidi a record-of- 

rights has been prepared and finally published,the jDivil Court 

is required in all suits between landlord and 
tenant a.s such to have regard to entries in the 
record-of-rights relating to the subject matter in idispute, 
which may be produced before it, unless such entries are 


Rftotion 147n. 
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proved by evidence to be incorrect. And when a Civil Court 
passes a decree at variance with such entries, it is required to 

SeotiQBlw ■ reasons for so doing. Andjinally 

in areas for which a recoil^of-rights has been 

prepared, the plaint in all suits for recovery of arrears of rent, 
must contain. a list of the survey plots comprised in the 
tenancy and a stat^ent of the rental of the tenancy according 
to the recorcUbf-rights. If the Court, for reasons, to be 
recorded in writing, exempts the plaintiff from furnishing 
such a statement, it must call upon the Collector to supply a 
certified copy of or extract from the record-of-rights relating 
to the tenancy. The law thus ensures the record-of-rights 


being brought before the Court in all rent suits, whether it is 
produced by the parties or not. 




' # V 

PasSbd bv the Governor-Grhzhai. of India in CouMciu 
(Rectivid the aaitni of Ou Gorenor-GtHtrtil on the Mtmk, 

* I 88 S.) • 

An Act \o amend and consolidate certain enactntei^ 
relating to the Law of Landlord and Temlit* 
within the territories under the administration of 
the Lieutenant-Governor of Bengal. 

Whereas it is expedient to amend and consolidater 
certain enactments relating to the Law of Landlord 
and Tenant within the terntories under the adihlnia' 
tration of Ihe Lieutenant-Qovemor of Bengal; It is^ 
hereby enacted as follows;— 

CHAPTER I. 


Pb|IL11UN4RT. 

I t 

1. (i) This Aot may be called the- 
> Bengal Tenancy Act, J885. • 

i(^) It sh^l came into force on such date (hlk'etn- 

after called thb commencemehttof this : 
Act) as the Local Government witll, 
* the previous sanction of the 'Governor* 
Geieral in Council, may, by DotiScatumJn the luteal 
oiSotal Oasette, appoint^jih ti^hehalf 


nut/ 
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XIV of 1874 . 


» . I 

(£() It shail extetid by its own operation to all the 
^ ^ ^ territories for the time being under the 

administration of the Lieutenant-Govem-* 
or of.Bengal, except the .town of Calcutta, [any arm 
oonstituted a Municipality under the provisions of 
the Bengal Municipal Act, 1884, or part thereof, 
and specified in a notiBcation in this'behalf by the 
Local Government], the Division of Orissa, and the 
Scheduled Districts specified in the third Part of 

the First Schedule of the Scheduled 
XIV of 1874 . Districts Act, 1874: and the Local 

Government may, with th^ previous sanction of tlie 
Governor-General in Council, by notification in the 

local official Gazette, extend the whole or any 

_ _ # 

portion of this Act to the Division of Orissa or any 
part thereof, 

[Explanation .—The words “ the town of Calcutta” 
mean, subject to the exclusion or inclusion of any local 
area by notification under section 637 of t^he Calcutta 
Municipal Act, 1899, th# area described in Schedule 
I to that Act] ; 

v 

Stib-section (0 has been extended to Chota Nagpur, except the 
district of Manbbtifn (Not, Feby. 9th, 1903). The words within heavy 
brackets in sub*section (3) and the Explanation have been added by s. 
Act I, B, C., of 1907. 


Time of oommeno^ment of Act-*Tbe Act came into force on 
the ist November, 1S85 (see Doti6catioe of the 4th September, 1885, 
published in the Calcutta Gazette of the 9th September, 1883}. By Act 
XX of i88s» the operation of sections 6r to 64, both inclusive, and of 
Chapter XII of the Act, except such of their provisions as, confer power 
to make rules, was poeepooed to the ist February, 1886. The provisions 
of sections 61 to, i^te ro deposit of rent, and those of Chapter XU, 
ID distraint Act XX gf 1883 has been repealed by the Repealing and 
' Amending Act, 1891 (Act XII of 1891.) 
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AoiMdmwta of Aot.^'Tbe Act^as been uoend^d by Act VI 11 
of 18S6O) which slightly niodified sections 12 aod 13 of (he Act^ by Act 
V, B. C, of 1*8944^) which made certaia changes in Chapter X.of the 
Act, by the Bengal Tenancy (Amcndmeat) Act IH, B. d, jpf 1898, W 
which Appealed Act V, B. C., of 1894 and completely lemodelled* Chapter 
X, as well as altered the provisions of sectignt je, 31, 59, 52, and U9of 
the Act, and by Ae Bengal Tenancy (Amendment) Act, 1907, I, H. C., of 
1907, which introduced very extensive changes into the Act^O The 
provtsiooB of these amending Acts art noticed in the ogtes to the sections 
aflhcted by rhem. 

• ^nt la»w of Calcutta*^ In the town of Calcutta, the relations of 

landlord and tenant are governed by the Indian Contract Act (IX of 

187a), so far as they are applicable. If they are not applicable, then, 

by section 17 of 21 Geo. II4 c 70, ‘Ull matters of contract and dealing 

between party and party shall be determined in the case of Mahomedans, 

by the laws and usages of Mahootedans, and in the case of Gentus, 

(Hindus) by the laws and usages of Genius; and where only one of the 

• 

parties shall be a Mabomedan or Gentu, by the laws and usages of the 
defendant/' If the provisions of the Contract Act are inapplicable and 
the parties are Englhh, then, the common law of England will be'the 
law to be applied \Madkub Ckandr*t Paramanik v. Raj Kumar D<Uy 14 
B. L. R., 76; 22 W. R., 370 \ Rank Lai Mfuiak v. Loknath Kannokar^ 
5 Calc., 688 ; 5 C. L. R, 493 ; J^gat Mokim Dan v» Dwarkanath 
Basaky 8 Calc, $82). The explanation to section (i) has been added by 
Act 1 , B. C., of 1907 inconsequence of the ruling {Biraj Mohini Dost 
V. Gopes^wir Malliky 27 Calc., 202), in which it was helA that occupancy 
rights miy accrue in those areas which have been incladed within the 
town of Calcutta, subsequent to the passing of the Bengal Tenancy 
Act, 1885. It^as considered undesirable that the Act should have 
any application to the town of Calcutta, as it is now constituted, or as it 
may hereafter be constituted under any future e.xtension or modification 
of its boundaries. Existing rights and obligations are saved by sub^sec- 
tion (2) added to section 19 by Act I, B. of 19^^. 

Any area oonetitated a Muoicipalitj.—The words '‘any 
area constituted a Municipality under the provisions of the Bengal Muni- 
dpal Act, 1884, 9r part thereof, and specified in a notification in this 
behalf by the Local Government” were inserted by Act I» B. C.» of 1907. 

the report of the Select Committee on the Bill it was said '' the prpyi- 
sions of the Act are in^nded to apply^ to agricultural find are 


S j ftaodved MMnt of Uu OovomdM3eeveI on Aw 001 Htth, tSSa 
) R«e«lv«dtb«SMsnt of tbo Oovmor'Oouortlon the ieS4. 

it) Rooflvod tbo MMt of tlM Gov«r»or42«n«rel oe tho Svd mufs ISOIk sed esmo InU fens 
on tho tnd Kovombor, lS9Si tbo dsU <4 lit Snt puhUaOoe la tgo wndte ^amtu. . 

fO IWofM tlM wMet <4 tfao d«T«nior.O«)wsl sed <Ms» ipte lim & the IKlf. 
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unsuitable to such Municipalities or portions thereof as are nainly urban 
in charter. We think that the Government should have power to with* 
draw from the opeiation of the Act such municipal urban areas by noti¬ 
fication, when it is satisfied by inquiry that such withdrawal is expedient 
We consider that the operation the Act should not be withdrawn from 
any area until a record of the rights existing under the Act in such area 
has been made.” Existing rights and obligations are saved by additions 
made to section 19. These aberatioos only affect districts in the pro*^ 
vince of Bengal to which this Act aj^lies. * 

Bo&t law of BoDgal.—The districts which under the Government 
of India notifications Nos. 2852 and 2835 of the ist September^ 1905, 
(see GoMilte of Tndia^ September 2nd 190$, Pt. I, p. 636) have since the 
i6rti October, 1905, constituted the province of Bengal are Burdwan, 
Birbbum, Dankura, Midnapore, Hooghly, Howrah, 24 Parganas, Nadia, 
Murshidabad, Jessore, Khulna, Patna, Gaya, Sbababad, Saran, Cham* 
paran, MozaflTarpur, Darbhanga, Monghyr, Bh^gulpur, Purnea, Dar* 
jiling, Sonthal Parganas, Cuttack, Balasore, Angul and Kbondmals, 
Puri| Sambalpur, Haxaribagh, Ranchi, Palamau, Manbhum, and 
Singhbhum. The Bengal Tenancy Act is in force in all these districts, 
except as explained below. No part of the Act is tn force in Darjiling, 
Manbhum, Sambalpur and Angul. Certain portions of the Act have 
been extended to Cuttack, Puri and Balasore and other portions to 
Ranchi, Palam.au and Hazaribsgb. Section 56, section $8, sub-sections (i) 
and (3I and section 84 only are in force in the Sonthal Parganas. 

Boot law of Oriaaa.'—The division of Orissa now consists of the 
districts of Cuttack, Puri, Balasore, Angul and Sambalpur. Angul is 

a scheduled district In Cuttack, Puri, and Balasore, Act X of 1859 

✓ 

and its amending Acts, VI, B. C., of 1863, and IV, B. C., of 1667 are still 
current (see Saia^nd Mahanii v. Nmraian AfaAanU\ 16 W. R., 389 ; 8 
B. L. R., 380). Bat by notification, dated the 10th September, 1891, pub- 
ksbed) in the Calcutta Gasctts of ihQ 16th September, 1891, Part I, page 

s 

839, the Lieu tenant-Governor .of Bengal with the previous sanction of the 
Govern or-General in Council extended the following portions of the 
Bengal Tenancy Act to Orissa .’^Chapter X and sections 3 to 5, 39 to 
36^ 41 to 49, $3 to 75, and 191. Similarly, by a notification No. 2448, L. 
R^ dated the ft 7 th June, 3892, published in the Catcuttf CatelU of the 
a9th June, 1393, Part I, page 673, the following sections of the Act were 
extended to Orissa :~sectioiis 37--38 and 80, Again, by a notification 
No. ti}, L R., dieted the stb January, 1893, published in the Caicutia 
‘GoMitti of the tub January, J893, Part I, page 20, sections 1B9 and 190 
were extended to Orissa.^ By notification, No. 99, L R., dated the 7th 
January, 1896, published in the Calcutta GautU dl the 8th January, 1896, 
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Part!, page 28, the proyistons of sectioA 39 wereetctended to OfUsa. By 
notification Ho. 971, T. R, dated 17th October, 1896, published in the 
Cakuiia GoMttU of the 2tit October, 1^96, Part 1 , page io8t, lOCtioDs 7, 
40, $2 and 192 were introducod isto. Orissa. By Dotificatioi) Ht>. 292, L, 
R. dated the i8th January, 189), put^ished ip the Calcutta GMUt of the 
25th January, 1893, Part I, page $9^ the rote fatmed a«d nUtetjfid uiuler 
sections 189 and 190 of the Teoancy Act were deoiWP^ to bate force in 
Orissa» so^/ar as they relate to the Sectioaf: of tbrBeegtd Tenancy Act* 
which have been, or may be, A:tended to^htt diviiteib ^ By hotificatioa 
No. 957, T. K., dated 5(h November, 1898, ^blielM iti the CaLutta 
GoMttU of Nov. 9th, 1898, Part I, page ti56A, the^vtsioas of the Bengal 
Tenancy (Amendment) Act, IH, B. C, of wM Mended to the divi* 
sion of Orissa. By ootification Ho 620, L. R., dated the 27tb January, 
1906, published in the Calcutta Gagettc of the ytb February, 1906, Part I» p,' 
176, sections 93 to 103 of this Act were extended 10 the districts of Cuttack, 
Puri and Balasore in the Orissa division. By nodfication Na l8t6 
T. R., dated the 21st August, 1906, published in the Calcutta GwutU^ 
dated 29th August, 1906, Part f, p. 1658, the provisions of Chapter XI, 
and by notification No. 20, L. R., dated the 3rd January, 1907, published 
in the Calcutta GasitU of the 9th January, 1907, Part U $4, the 
provisions of Chapter XIV of the Act were extended to the diitritts 
of Cuttac^ Purs and Balasore in the Orissa DivbioD. 

Under 'the provisions of section 2, clause (2), of (bip. Act, So much 
of Act X and of its amending Acts VI, D. C, of iM2| and fV, C., 
of 1867, ns IS inconsistent with the sections ef the Befigii] Tenancy 
Act that have been extended to Orissa, stands repoaled. The other 
portions of Act X., etc, which are not inconsisUot 1^1 tbes#' 4 ec^s 
continue in forc^ . ' 

The laws in force in the mahal of Angul which is a scheduled 

district, are detailed in the schedule to Regulation 
Angul. ^ Angul District Regulation, pub¬ 

lished in the G<n/t. of India Gaactu^ of the ijtfa January, 1894 ^srt I, 
p. 17. Neither Act X of 1859, nor any rent Act is menti<me<l.Ml ^; 
schedule to this Regulation, and as by section 3, sub<sec. (aX enact* 
ment not comprised in the schedule shall* not be deemed to be in 
force in Angul unless previously or subsequtiuly extended 

thereto, and as neither Act X of 1859 nor Act Vltl of 188$ has twen 
extended to Angul, it follows that there is no rent law io Angul. It is 
understood that in Angul Govemmeot demands and rests are iMUed 
according to the procedure prescribed in Chapter V of the Angul District 
Regulation. , . * ^ * 

til 9oo wlmi Bowd'i Bmwj snd MtlvmMi MmimI 2111, Vwi III, Chip I, nOsf (tvVP<*tl. 
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Stimbalpur. 


The mahal of Bank! was formerly a scheduled district, but since the 
] St April, 1882, it has under the provisions of Act XXV of 1881 been 
incorporated with the district of Cuttack. 

The district of Sambalpur foitnerly belonged to the Central Provinces. 

Since the 16th October, 1905, with the exception of 
the Chanderpur-Padampur Zamindari and the Phuljhar 
Zamindari, it has been transferred to Bengal. The rent taw in force 
there i$ the Central Provinces Tenancy Ac^ U of 1898. 

Act X of ]8$9 prevails in 1 the district of Darjiling. (See note to 

Bengal Code, 3rd edition, Vol 11 , p. 182}. There is no 
Darjiling. extent clause in the Act, but Darjiling was part 

of Bengal when Act X of 1859 was passed, having been ceded by 
the Raja of Sikfaim to the British Government in 1835, and as the 
Act was applicable to the whole of Bengal, {Sadanand Makanii v. 
NauratM Makanti^ 16 W. R., 290 \Z B. L. R., 280) it was regarded as 
extending to Darjiling, and has consequently always been administered 
there. 

Acts VI of 1862 and IV of 1867, B. C., also prevail in Darjiling (see 
notes, pp. 183, 236, VoS. H, Bengal Code, 3rd edition). 

In (he Sonthal Pai^anas, the Sontkal Parganas Settlement Regulation, 

III of 1872, as amended by Reg. Ill of 1886, and the 
Sonthal Parganas Rent Regulation, Ihof 1886, arejn 
force. In this district there are a few unsettled areas 
in the Telliaghiree pargana, which have been exempted from settlement 
by Government notrfication of the 9th December, 1879, published in the 
Calcutta GatiiU of the loth December, 1879, Part I, p. 1221. There is 
no rent law in force in these areas, or in certain dtarah lands in this 
district. The relations of landlord and tenant in ^ese tracts are 
accordingly regulated by contract and custom. By a Government 
notification, No. 771 L. R., dated 20th February, 1897, published in 
the Calcutta Gaxette of February 24ih, 1897, Part I, p. 281, the provisions 
of sec. 84 of the Bengal Tenancy Act, and by another notification No. 
1338, L. R., dated ist March, 1904, puUisbed in the Calcutta Cazette of 
the and March 1904, Part 1 , p. 547 section 56 and clauses (r) and'(3) 
of section $6 were extended to the Sonthal Parganas from the dates of 
the notificaiions. 

The provisions of the Chota Nagpur Tenures Act (11 of 1869, B. C.) 

prevail in the districts of the Chota Nagpur Division. 
The rent law of Hataribagh, Ranchi, Palamau and 
Singhbhum is to be found in Act I of 1879, D. C, (the Chota Nagpur 
Landlord and Tenant Procedure Act) and Act IV, B. C., of 1897, (the 
Chota Nagpur Commutation Act) as amended by Act V, B. C., of 1903 ; 


Bonthal Par¬ 
ganas. 


Chota Nagpur. 
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but in Manbhum and the Tributary Mabala Acts X of 1S59, VI^ B. Ct 
of 1861, and IV, B. C., 1&67, are in force. 

Under section 5, Act XIV of 1874 Scheduled Districts Act,) the 
Bengal Tenancy Act may be extended by the Local Government, with the 
previous sanction of the Govemor^G^neral, to any of the scheduled 
districts or to any part of a scheduled’district. And uador^ection 5A, 
the enactment, or part thereof, so extended may be idddded or modided, 
as the Local Government thinks fit In accordance with these powers, 
the Local Government has* issued the rt^fication No* 7ei L. R. dated 
the 9th February, 1903 (see Calcutta Gatitte^ 1903, pt I. p. 172) extend- 
ing certain sections of this Act to the districts oC HSzaribagb, Ranchi, 
Palamau and Singhbhum, subject to the reitrictioiH and modifications 
therein specified. The sections so extended and the restrictions they are 
subject to are noted in this book under each section of the Act, and 
the Act as applicable to the Chota Nagpur division, except Manbhum, is 
printed in ixtenso in Appendix V. • 

Bent Law of Baetern Bengal and Assam. The province of 
Eastern Bengal and Assam was constituted by Government of India 
Notification No. 2833 of the 1st September, 1905, (see Gazette ef India^ 
September 2nd, 1905. Part I,p. 536) with effect from the 16th October, 
1905. It comprises the districts of Backergunge, Chittagong, Dacca, 
Dinajpur, Fagdpur, Mymensingb, Noakhali, Pabna, Bogra, Rajshahi, 
Rangpur, Jalpaiguri, Malda, Tipperah, Sylhet, Cachar and the districts 
of the Assam Valley, viz : Goalpara, Kamrt^ Darrang, Nowgong, Sib- 


sagar and Lakhlmpur. In all thesi districts, except Jalpaiguri, the Hill 
Tracts of Chittagong (which two latter districts are scheduled districts) 
Sylhet, Cachar and the districts of the Assam Valley, this Act ascended 
by the amend^g Acts, except Act I, B. C., of 1907, is in force. 

In that part of the district of Jalpaiguri which was formerly a portion 

of the district of Rungpore, thanas Jalpaiguri, 
" ^ Ti taliya, Rajaunj and Boda, lying to the west of the 

Teesta river, and ihana Patgram, which is to the east of the Teesta, 
Act X of 1859 with its above mentioned amending Acts has always 
prevailed. But in that portion of the district of Jalpaiguri which 
was ceded by the Bhutan Government to (he British Government in 1866, 
and which is commonly known as die Western Dusrs, Act .XVl of 1869, 
(The Bhutan Duars Act was in force up to the 16th Octobm*, 1895. This 
Act excluded the ordinary Civil Courts from the cognisance of suits 
relating to immoveable property, revenue and rent. In the schedule Uz 
this Act there were certain rules for the assessment of the Bhutan Duars 


with Government revenue and for the preparation of the record-of-rights 

« 

(o form the basis of such assessment. Rut in this schedule'there were 
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no rules laid down for the guidance of the officers engaged in the sd* 
mini St rat I on of this tract of country suits relating to Immoyeable 
property or rent. Tliere was, tbereforOi while this Act was in force, no 
defimte rent law for that portion ot the Jalpeiguri district as the 

Western Duara. Act XVI 6 (, 1869 was, however, repealed by VII, 
B. C., 0^1895, which came into force on the l6th October,. 1695, on 
which date it was published in the CafaiUa GautUi Part III, p. 63, and 
on the 2Sth October, 1893, by a notification published in the Cal^tta 
GMttU of the 13th November, 1895, Part* I A., p. iS 9 t the Lieutenant* 
Governor of Bengal with ihh previous sanction of the Governor- 
General in exercise of the power conferred upon by section $, 
of the Scheduled Districts Act, extended Act X of 1859, as well as Act 
VI, U. C., of 1863, to that p >rtion of the Jalpaiguri District known as the 
Western Duars. Act IV, B. C., of 1867 was, however, not similarly 
extended, it is an unimportant Act. The only section, of which the 
force is not spent, is section 5, which gives the Lieutenant-Governor 
power te appoint revenue officers to exercise the powers of the Collector 
of a district for the purpose of enabling them to hear appeals under Act X 
of 1859 and Act VI, IL C, of 1862. 

Subsequently, the local Government issued tbe two following notifica¬ 
tions 

** No. 983 T. iL— 5 r 4 Hovemher, JSOS^ln exeroise of the poTsn oonferred 
by sections 5 snd 6 A of tbS Scheduled Distriots Act, XIV of 1874 , atid with 
the provloui sanction of the Governor Oeneral in Counoil the Lieatezwt- 
Goveruor of Bengal is pleased to extend the Bengs) Tenancy Act, VIIl of 
1885 , to the whole of the Jalpplgeri district, exoept the Weetera Duars, 

with efieot from the IstoC Jaouary, IHOSi eubjeot to the following lestrictloos 

✓ 

Add modlfiostions, namely i — 

(I) Sab-seetiona ( 2 ) and ( 3 ) of section 1 of the saitf Act ehall be 
omitted; and 

(II) The words 'in the territories to which the Act extends 
by its own operation' in sub-section ( 2 ) and the whole of 
sob-section (f) of section 2 of the said Act shall be omitted.'' 

** No. 994 T. R—drA A^svem 5 er, 139 S,^lix exeroise of the powers con¬ 
ferred by tbe So^uled JXstMUs Act, XIV of 1874 , section 5 and section * 5 A 
(inserted by the Repealing ,aod Amending Aot^ 1891 ), and with tbe previous 
sawetfon of the ifovsmcw-OeDeral in Counoil, the LieatenanuOovemor of 
Bengal is pleased to extend the Bengal Tenancy Act, VIXI of 1865 , to tbe 
portico of Jalpaiguri district, known as tbe Western Doan, with effect 
from the lit January, 1899 , subject te tbe felloving restrictfoos and modi- 
fisstifiis, pamely 1— 

i,-«6ab-esotkmi (2) and (8) of ssotlcfi I of tbe esld ^gid Teoaa^ Aot 
shall,be omkted.. 
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TIm wotdi Hn the territ<MiM to Which this Aot exteode by (to own 
ifi eob-iootiim (I) end ibe whole of aob^aeotioA ( 2 ), of eeotloa 2 of 
the uid Act eheli he omitted. ^ 

ni.T^Ifothkg ip the uAi Beogid Teoeoey Ao^ otiier then the provisioiu 
of e^b ytipQ 0) ^ iocleoa (2), «e modiflad hf oleuee 11 of thio notlficetioo, 
thell ^ ^’’7 ^nde heretofore or bereefter gtmoted ea leeeei’ fqf f^vern* 
ment to ^ajiy pereoa or oompeey ander en loctrameht in wrtUfig for the 
ottltivetion of tee or for the reclmpetioa of Und nsder the’49$^ Wette Lend 
Ruler, 

lV.*^Where there it eojthutg Id the eeid Beo^t /'Baoenoy Act iriiioh ie 
iaoontieteut with eny rijjhte or obUgethma of eyoleddp) chalWAfdpr, tfar- 
dtuisanidor, adhiar or other teoent egricolioml laud IW'deflaed in eettle* 
men! proceedings heretofore approved by OoverWneet^ hr with the term of a 
leeee heretofore granted by Government to a fot^dar, eJtukanidar, dar* 
cKuJnmdarf jcfAier, or other tenant of agrloultoral Uad, each ohllga* 

tioDi, or terme eball be eaforceeble notwitbethhding eaf3!thiag* eontaiaed in 
theaeidAct.’’ • 

The^e notifications have the eftct wf extendiag the Bengal Tenancy 
Actf subject to certain moJificarions, to the whole of the Jalpaigurl 
districtf which is now part of the province of East Bengal and Aiaam. 

It has been held that the repeal of Act XVI of 1896 (The Bhutan 
Duars Act) has had the effect of mahing the provisions ef the Civil 
Procedure Code as appiicaUe to the Western Duars as it is to other 
parts of the district (Braja Kanta Z>er v. Tufaun 4 C. W. N., 387). 


CbiitagoDf* 
Hill Traete. 


The application of this Act in the Chittagong Hill Tracts is barred 

by Reg. I of 1900. There is no special rent law in 
force in these deregulationtsed tracts, but by s. iS^bf 
the Regulation the Local Government is empMvered to 
make rules to firovide for the collection of rents and to prohibitf restrict 
or regulate the migration of cultivating raiynts in these tracts. For 
rules made under this sectiooi see the CalaUtu GautUy and May, 1900, 
Pan I> p. 429 : also the Bengal Local Statutory Rules and Orders, 1903, 
voL II, pp. 92*ioa 


In the district of Sylhett the provisions of Act VII 1 , B. C., of 1869 
. are m force, having been^xteftded to it by. Cover ament 

^ ^ QatidcatioQ*ortbe a4th Febrtuiry,* 1870, publi^ed in the 

Calcutta GariiU of the and March, 1870^ Part I, p. 361. They continued 
in force in Sylbet on its incorporation with the Chief Commissronersbip 
of Assam under Government notification of the sand At^ust, 1878, 
published in the Gavtrmmnt of India GaretU of the adth August 1878^ 
p^t I, p. $33, nod. Btiir prevail there. Act VUl, B. C., of 1869^ was 
extended by the Chief Commissioner of Assam to the district 1 of 
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(loalpara by Notification No. 205oJ*» dated the 9th Ma^y, 
1892, and published in the Govtmment of Indi% CatttU 

t 

of the 9th May, 1892, Pant p. 356. In the other Assam Valley dis¬ 
tricts, v/e., Kamrup, Darrang, Nowgong, Sibsagar and Lakhimpur, and 

in Cachar and the HiU districts, the Rent Law is in an 
uncertain and unsettled state. (See Gait’s Assam 
Land Revenue Manual, pp. Iv and 20). In the case of 
Pratiiika Narain Kotr v. Man Koch (9 Calc., 330) it was decided that 
Act K of 1859 is not in force in the Assam Valley districts. 

2 - (1) The enactments specified in Schedule I 

hereto annexed are repealed in the terri¬ 
tories to which this Act extends by its 
own operation. 


Repeal. 


(2) When this Act is extended to the Division of 

Orissa or any part thereof, such of those enactments 
as are in force in that Division or part, or, where a 
portion only of this Act is so extended, so much of 
them as is inconsistent with that portion, shall be 
repealed in that Division or part. , 

(3) Any enactment or document referring to any 
enactment hereby repealed shall be construed to refer 
to this Act or to the corresponding portion thereof. 

(4) The repeal of any enactment by this Act shall 
uot revive any right, privilege, matter of thing not 

. in force or exUting at the commencemeDt of this Act. 


Sub^seotion ( 1 ). Baactmenta repealed.—The enactments speci¬ 
fied in schedule I as repealed are Regulations VI 11 of 1793 (sections 51—5$, 
64 and 6$), XII of 1805 (section 7), V of 1812 (sections 2, 3, 4, 26 and 27), 
XVIII of 1812 (the preamble and sections 2 and 3) and X! of 1825 . (the 
words ^^nor if annexed to a subordinate tenure ” to -the end in clause x 
of section 4), Act X of 1859, and Acts VI, B. C, of X862, IV, B. C., of 
1667, ViUf B.C, of 1869 and VIII, B.C., of 1879. Sections 14 and 4$ 
of the Act are repealed by 2, Act I, B.C., of 1907, in the province of 
Bengal. The provisions of Regulation VII of 1822 are in no way 
repealed by this Act* 

Sob-section ( 2 ). Orissa*—Fora complete list of the portions of this 
Act which prevail in Orissa, see note to section 1, clause (3) pp. 4 and 
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5. The exteofion of every eectioc in foree in Orma is also neotioAed 
in a note to the section extended to it. 

Sub-section ( 4 ). Effect o 7 repeal of enaotments.—The provi¬ 
sions of this clause are in accordance with the rule laid down in section 7 
li) of the General Clauses Act (X of 1X97),herein it is providedt hat for 
the purpose of revivinif) either wholly or partially, any enactment wholly 
or partially repealed, it shall be necessary expressly to state such pur¬ 
pose/' and with the rule of English law which has prevailed since 1850, 
when it was enacted by section 5, 13 and 14 Vset, r. 2i, that where 
any Act repealing in whole or in part any former Act is itself repealed, 
such last repeal shall not revive the Act or provisions before repealed, 
unless words be added reviving such Act or provisions.'* (See Wilber- 
force on ** Statute Law/' p. 310, and Maxwell on the ** Interpretation of 
Statutes/' 3rd edition, p. 58$). 

Proceedtags commenced under any former Act.—By 
section 6, Act I of t868 (the GenemI Clauses Act), now repealed by the 
General Clauses Act, X of 1897, it was provided that '*the repeal of any 
Statute, Act or Regulation shall not affect anything done, or any offence 
committed, or any line or penalty incurred or an^prccadings icmmenctd 
before the Repealing Act shall have come into operation." The effect 
of this section, and especially the meaning of the word ^ proceedings " 
in it, have begn the subject of discussion in many cases. These cases 
were all reviewed in the Full Bench case of Dth Natain Datfa v. 
NarendrA Krishna (16 Calc., 267). In this case a decree for arrears of 
rent had been passed under Bengal Act VI 11 of 1869. Subsequently, 
after the Bengal Tenancy Act bad come into operation, the decree- 
holder applied for execution, and the tenure, in respect of which 
the decree fo^arrears of rent bad been made, was attached. The tenure 
was put up for sale, and a claim was then preferred by a third person, 
who objected to the execution proceeding. The Munsif rejected the 
claim without enquiring into it on the ground that under the provisions 
of section 170 of the Bengal Tenancy Act no such claim could be pre* 
ferred. An application was then made to a Division Bench of the High 
Court to set aside the Muostf’s order. The Division Bench doubted 
its correctness and referred Uhe following two questions for tbe decision 
of a Full Bench-'Vfr, i. Whether in tbe present case, the proviaiems 
of the Bengal Tenancy Act were applicable to proceedings in execution? 
a. Whether the term 'prcKeedings' ins. 6of Act 1 of 1868, does or 
does not include proceedings in execution after decreed The Foil 
Bench answered ibe first of these questions in the aSirmativa, the second, 
in the negative and discharged tbe rule The judgment in this case, 
was delivered by Wilson, J., who pointed out that the casts in which 
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Courts it this couotry hav^ had to coniidor the effect oflegUIativa 
change in the taw upon proceeding institdted before the change was 
made, fa|l under one or other of three clai^et. The first class consists 
of those in which the Courts have had to construe enactments wbidi 
have altered the law, not by the mere repeal of earlier enactments, so 
as to bring the case under s. 6 of the General Clauses Act, but by new 
afiirmative provisions^ and in which the new enactments contain in 
themselves nospecial rule for their own interpretation. In such cases 
the Courts have applied the settled rule of construction ordinarily acted 
upon in the absence of any statutory rule Inconsistent with it; and 
that rule is that retrospective effect is not given to an enactment so as to 
affeci substantive rights, but th.it provisions affecting mere procedure 
are applied to pending proceedinga The second class of cases comprises 
those in which the enactment to be construed provides its own rule of 
construction by expressly or impliedly decLiring that it is or is not to 
have retrospective operauon« or the extent to which it is to affect pending 
proceedings. The third cliss of cases consists of those in which'the 
law is changed by a mere repeal of a previously existing law, and the 
repealing enactment contains no special rule for its own interpretation. 
Such cases are governed bys.fi of the General Clauses Act.” Wilson, 
then ^ceeded to consider the cases in which the meaning of the 
word **pro^dings” in section 6 of Act I of 1868, has been discussed 
and decided,, and pointed out that they might be arranged in three 
grotqis. The'-(hot group consists of cases relating to appeals, in all of 
which, it was said, there is a completely uniform course of decision 
to the effect that an appeal is g^art of the same proceedings, within 
•the meaning of s. 6 of the General Clauses Act, a^ the things appealed 
against, and that, therefore, if the thing appealed again|t is a decree 
ip a suit, the appeal is a pan of the same proceeding as the earlier steps 
n the salt.” The second group consists of cases relating to proceedings 
in execution of decrees. Although proceedings in execution are strictly ^ 
sneaking proceedings in the suit, yet, according jto Wilson, J., these cases 
are aatbor'dies ^ for holding that an application for execution initiates 
proceedings sqiarate from those which resulted in the decree.'^ The 
third group consists of cases decided with respect to the Civil Procedure 
Code, and all but one are said to have been based on the terms of the 
Code itself and not merely on ttiose of die General Clauses Act. 

In Prasad Narain Singh v. Sh^abaran MahiOy{ii^ Calc.^ 

6 zi)i the platmiff sued to e^ a tenant who had executed a tpUhnamah 
agreeing to hold the land in suit for a specified time at a specified rent 
and providing that the landlord vu to be aejiberty to enter on the lands 
onlbe expiry of the period. The sort was instituted on the 6th October, 
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16S5, i.e.y before the commencement of the Tenancy Act !(vras fohnd* 
that at the date of the soltknamaky the ^nant had acquired a right of 
occupancy with respect to some of ihdiands in suit, and it was held that 
the tenant was not entitled to the benefit of section >78, (t) because 
at the time the suit was brought there n^stothing to prevent his cod« 
trading himself out of his rights. This dectsion in this case» which is 
of date prior to that of the Pull Bench just cited, seems hardly in accord¬ 
ance wiihahe principles laid down in it 2 for, from sulhsectfon (t) of sec¬ 
tion 178, it would seem as if clause (^)'affects a matter of substantive 
right and is intended to have retrosptttive effect. 

In another case, (/m i Su/utufi Defsi v. BrajMitk ^hait^ck^ryyAy (t6 
Chic, 347,) in which a decree for rent had been passed under Act VI 11 , 
B. C., of 1869, but eitecution was not applied for until after the com¬ 
mencement of the operation of the Bengal Tenancy Act, it was held that 
execution must proceed under the provisions of the Bengal Tenancy Actr 
the ratio decidendi being that the rt^ht to execute the decree in the mode 
applied for, v/a., by sale of the tenure under sections 59, 60 and 
61 of Act VI 11 , B. C., of 1869, if it existed, was a private right or a mere 
right of procedure, and that, therefore, the execution proceedings must 
be governed by Act VIII of 1885. The decision in this case, though not 
based on the provisions of section 6, Act 1 of t868, is quite in accordance 
with the princ^les laid down in the Full Bench case above referred to. 

There are a few other cases, relating to this subject, which it seems 
desirable to notice. In both Lai Mohan Mukhurji v. /o/ptdra Chandra 
Raiy (14 Calc., 636,) and Usir AH v. Bam Kamai Calc.. 383,) the 
effect of the provisions of section 174 of the Bengal Tenancy Act, under 
which a judgment-debtor, where a tenure or holding has been sold for an 
arrear of rant, gao on certain conditions have the sale set aside, was con¬ 
sidered. In the former case not only bad the decree been passed, but 
execution had been applied for befSre the Bengal Tenancy Act came into 
Iprce, though the sale was actually held after the operation of the Act had 
commenced. In the latter case, execution had been applied for after 
the Bengal Tenancy Act bad come into operation. In both cases, It was 
held thit the judgment-debtor could not take advantage of the provlgiooa 
of section 174 of the Bengal Jnnancy Act, as they confer on judgment* 
debtors a new right, and, therefore, cannot have retrospecdve efiece. hi. 
a third case, GirUh Chandm Basu v. Apurba Krishna DaSy{%% C9\c.^ 
940,} the question was as to whether the pcovisioas of sectm Jio A» 
added to the CWU Procednre Code by Act V of t8d4 npphod to a sale 
held after the date on which the Act came into bperaboo, when execution 
had been applied for tod the sale proclamation had been isiued before 
that date, llie majority of the Bench which decided AeeaaeJMld) 
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following the two above cited cisee relating to section 174 of the Bengal 
Tenancy Act, that they were not applicable, as the provisions of section 
310 A, like those of section 174 of Act VIII of 188$, conferred a new right, 
and did not relate merely to procedure. These three decisions were, how- 
ever, all reconsidered in the Full Bench case of Jngadanand Singh v. 
Amrita Lai Sarkar^ [33 Calc., 767,) in which it was held that they had all 
been wrongly decided, inasmuch as neither section 174 of the Bengal 
Tenancy Act nor section 310 A of the Civil Procedure Code confers any 
new right on judgment-debtors. But the Bench expressly refrained from 
deciding whether the order in the case of Lai l^ohan Mukhurji v. 
yogendra Chandra Pai, (14 Calc., 636,) was or was not right with reference 
to the provisions of section 6 of Act I of 1868, as the question did not 
arise in the case of Jagadanand Singh v. Am rtf a Lai Sarkar. This 
case, it may be mentioned, was one under section 310 A, and, as it was 
pointed out, was consequently not affected by the provisions of section 6 
of the General Clauses Act, as the change in the law considered in that 
case had been brought about, not by the repeal of any Act, but by the 
addition to the existing Code of Civil Procedure of a new section. But 
It would seem that under the rule laid down in Deb Nnrain Dalia v. 
Natendra Krishna to the effect that an application for execution initiates 
a new aet of proceedings, the decision in the case of Mohan 
Mukhurji v. Jbgendra Chandra Pai was right under section 6 of the 
General Clauses Act. Section 6 of Act X of 1897, which has now taken the 
place of section 6 of Act I of 1868, lays down that “where this Act, or 
any Act or Regulation made after the commencement of this Act, repeals 
any enactment hitherto made. or hereafter to be made, then, unless a 

different intention appears, the repeal shall not.(e) affect any 

investigation, legal proceeding or remedy in respect of a^y such right, 
privilege, &c, as aforesaid” (f. acquired or accrued under any enact¬ 
ment so repealed), “and any such ihvestigation, legal proceeding or 
remedy rflay be instituted, continued or enforced, as if the repealing Act 
or Regulation had not been passed.*’ This section, though somewhat 
differently worded from section 6 of Act I of j 868 , does not appear to 
make any change in the law as to the effect of the repeal of an enact¬ 
ment upon pending proceedings. The propositions laid down by Wilson, 
J., on the point in Deb Narain Datta v. Karendra Krishna would, there¬ 
fore, seem to hold equally good under the present, as under the former, 
General Clauses Act 

3 . In this Act, unless there is 

DdfiniUon*. . a. • xi. i • x 

something repugnant m the subject or 

context:— 
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(1) “ Estate ” means land included under one entry- 
in any of the general registers of revenue-paying lands 
and revenue-tree lands, prepared and maintained under 
the law for the time being in force the. Collector 
of a district, and includes Government khas mahals 
and revenue-free lands not entered in any register. 

The whole of this section has been extended to Orissa, (Not., 
Sept. loth, 1S9T}, All the definitions contained in sub-section (i) 
and the seventeen succeeding sub«sections consequently apply there* 
This sub-section has also been extended to the Chota Nagpur Division, 
except the district of Manbhum, but for Collector, ” “ Deputy Comcnis 
sioner,’’ must be read. (Not., Feb. 9th. 1903}. 

Deflaitions of Estate."^Qther definitions of ** estate" are to be 
found in sec. i, Act VIi, B C., of 1868 (an Act to amend the law for the 
recovery of arrears of land-revenue) and in section 3 (a) of Act VII, B. C«» 
of 1876, (the Laotl Registration Act, 1876). According to the former 
Act, ^estate^ means any land or share in land subject to the payment to 
Government of an annual sum in respect of which the name of a proprie¬ 
tor is entered on the register known as the general register of all revenue- 
paying estates *or in respect of which a separate account may, in pursuance 
of section 10 or section 11 of Act XI of 1859, have been opeiML" According 
to the Land Registration Act, 1876, as amended by Act 11 , B. C., of 1906, 
^estate’ includes (a) any land subject to the payment of land-revenue, 
either immediately or prospectively, for the discharge of which a separate 
engagement has been entered into with Government: (^) any land which 
is entered on tfle revenue-roll as separately assessed with land revenue 
(whether the amount of such assessment be payable immediately or 
prospectively) although no engagement has been entered into with 
Government for the amount of revenue so separately assessed upon it as 
a whole ; (r) any land being the property of Government of which the 
Board shall have directed the separate entry on the general register 
hereinafter mentioned, or on any other register prescribed for the purpose 
by rule made under this Act* The definition of ‘‘estate" given in section 3 
(I) of this Act difiers from those cited above, inasmuch as it includes revenue 
free lands, which are not estates " according to either Act VII, 6. C., of 
1868 or Act VII, B. C., of 1876. U the latter Act reveane-free lands come 
under the head ofRevenue-free property," which according to section 3, 
sub-sec. (10), “means any land not subject to the payment of land 
revenue which is included under one entry in any part of the generhl 
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regiiter cf reveiiue*free landi.” Estate” in this Act also inciu^as 
unregistered takkeraj lands and Government khas mikkals. When an 
estate is recorded under a distinct number on the iautik or revenue roll 
of the Collectorate with a separate revenue assessed upon it, the mem fact 
pf 'its comprising undii^^ed shares in ceitatn villages does not prevent 
its being an entire estate {Pmnaih Uiira v. A*irM Chandra 'Xm\ 37 
Calc., 390; Katmd Kum<irl Ckaudhurani v. ICtr<m Ckandra Raiy t C. 

W, N., 329). 

Bstatea in BeogM.—A revenue* paying estate in Bengal is general* 
ly known as a samindari and may be either permanently or temporarily 
settled. Many so called ^ tenures ” may come within the definition of 
Estate” given in this Act, e, oima (from the plural of imnm) or altamgka 
(from aly red, and tamghn^ a stamp) grants, jagirSy (from /i, a place, 
and^y, taking or occupying,) madadmask grants (from madady asatstance, 
and maiky livelihood), mukadd^mi interests (from mukaddawy the head- 
man of a village) and taiuki (from aluky to suspend flom.) But they may 
be tenures.” Ta/aks are of two kinds, kvturi (f paying tb the 
hutur or head-quarter treasury) or (/. v., separated)/a/»Ar, and 

shikmi (from skikmy the belly), maxkuri (or ** specified," because they 
were specified in the tamindaPs engagements,) or shnmili (from skamily 
extetdihg to) ialuks. The huMuri or kk^ja taluks only are estates. 
Taluks of the latter class are tenures. Some gkatwali tenures on which 
revenue is piyable directly to Government are also estates.” 

Kmbad tiUuks in Ohittogong are not ostatM.-ln years 
past there was much contention as to whether the Noabad taluks 
of the Chittagong district camq within the definition of estate” or* 
not This controversy was set at rest, so far as the executive are 
concerned, by the orders of the Government of Indi^ conveyed in 
its letter, No. 1792 | i 73 of the 34th July, 1893, to the address of the 
Secretary to the Government of Bengal, in which it was directed that the 
Noabad taluks in Chittagong were to be treated as ^tenures” and not as 
estates” within the meaning of Act VUI of 1885. According to these 
instructions, then, the Noabad talukdars are tenur^holdens” and 

the khcs^ mahals to which they are subordinate are eststes,” of which 
the Government is ^'proprietor.” In the .leading case 61 ^msauna 
Kumar Ra£ v. Secretary of Staie^ (36 Calc, 792; 3 C.^ W. N., 695,) it 
was not contended that the Noabad taluk in question was anything 
but a tenusn^ 

(2) Projector ” meaDg a gwon owning, whether 
Id trust or for his own benefit, an estate or a part of 
an estate. 
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I. Extended to the Chota Nagpur Division, except (he district of 
MftDblium tNot., February ptb, 1903). 

Effect of acquisition by Ooverament of interest of pro* 
prietor.—When nhe paramount title of the State carrying with it the 
right to receive revenue and the proprietary right to receive rent unite iW 
Government, the proprietary interest becomes melted in the paramount 
title ; and rent, in such cases, becomes revenue. (Board’s Survey and 
Settlement Manual, 1901, Part 111 , Chap, i, rule 3, p. 66 : see also sec* 
tion lot (2) Expln. 1.) 

(3) ** Tenant ** aeans a person who holds land 
under another person, and is, or but for a special con* 
tract would be, liable to pay rent for that land to that 
person. 

Extended to the Chota Nagpur Division, except the district of 
Manbhum (Mot., February 9th, 1903}. 

** Land ” not defined. ^Theie is no definition of the term 'land” in | 
this Act The Rent Commission in their BUI (sec. 3) proposed to define 
land as follows: " Land includes woods and water thereupon ; ^ when 
applied to land cultivated or held by a raiyat, U meRns land used or in* 
tended to be> used for agricultural or horticultural purposes* or the like. 
In Chap. XVni ” (a chapter relating to procedure in suits for recovery 
of arrears of rent and certain other suits), " it means (a) tenure^ under¬ 
tenures, and holdings; (^) land used or let to be used for agriculture, 
horticulture, pasture, or other similar purpose, or for dwellmg*house8, 
manufactories, or other similar buildings : and {c) rights of pasturage, 
forest rights, ^heries, and the like. ^xfiianaticn’^Basfu or homestead 
land is land used for agricultural purposes when it is occupied* by a 
raiyat, and together with the land cultivated by such raiyat fenns a 
single holding.” This suggestion, which would have obviated all 
guity, was not adopted, and there is no definition of the term in this or 
any othet legislative enactment, by means of which its meaning In this 
sub-section can be determined. In the course of the debates tn Council 
on the provisions of the Bill, the Maharaja of Darbbanga proposed 
that the provisions of the Act should be restricted to ‘'land which isthc 
subject of agricultural or horticultural cultivation, or is used for purposes 
incldental thereto.” But his proposed amendment to this effect was not 
accepted. The Hoa’ble Mr. Reynolds io his remdHes on the Maharaja 
of Darbhanga’s araendmeRt^SSserved (hat, if it were carried, "it would ^ 
-have the effect of exUuding (som the operation of the Bill oo( merely all 

y ♦ . 

'w,asi;a lands but aUxhe lands not actually unde^ cultivation at^tbe Ihne 
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the section might be raised. It would leave it open to a landlord to 
contend that a raiyat^s right of occupancy did not extend to those lands 
of his bdding which were not actually under cultivation at the time. It 
is'io my opinion better for the Cooncil to leave the question to be decid* 
edby the Courts’*(i). The Hon’ble Sir Steuart Bayley said: **The 
Hon'ble Mr. Reynolds has pointed out that his amendment will have the 
effect of limiting the raiyat’s right of occupancy, as he would thereby 
lose the right as to all waste lands and lands not used for agricultural 
and horticultural purposes. I may point out also that the effect would 
be to remove from the scope of the Bill, which deals with tenures 
generally, all such parts of a tenure, as may be used momentarily 
for other purposes than agriculture or horticulture. It is much safer to 
trust to the Courts to apply the law to these cases’’ (a). It is^ therefore, 
evident that the omission of any definition of 'Mand'* in this Act is 
intentional. The question of determining to what classes of land the 
Act should be applicable was felt be a difficult one, and so it 
was left to the Courts to overcome the difficulties involved in its 
solution. 

The subject of homestead land is, however, dealt with tn section lit of 
this Act, which prov ides that this Act applies to homestead land when 
held by a rsiyat, and that even when homestead land is held a 
raiyat otherwise than as part of his holding as a raiyat, th^ provisions of 
this Act are still applicable, unless there be a custom or usage to 
the contrary. But the Act does not expressly apply to homestead land 
not held by a raiyat; so the position of non-cultivating residents of a 
village is left uncertain, and it would seem that their relations with their 
landlords in respect of their homestead lands must be determined by 
the provisions of the Indian Contract Act (IX of 1872). ^ 

Application of Uxb old rent law to non^agrioultural land.-^. 
On this subject the Rent Law Commission in their report (Vol. I, p. 9, 
para. 11} say: ** Certain portions of Acts X of 1859, and Vlll, B. C., of 
1869, have been construed to apply only to land used for agricultural or 
horticultural purposes, or the l%e. Whether the rem^ing portions are 
limited in their application is a broad question which has never been 
settled. While some have contended that (he provisions of these Acu 
as to the recovery of Atrcuts of rent apply to the rent of any land, irres*. 
pective of the purpose for which it is used, it has never beendoobted that 
the rents of tenures and under'tenures are recoverable under these Acts, 
and these commonly include much more than land used for agricultural 
or horticultural purposes.'* ' • 

0 )^^tdo 0 otii tna psp«n nUtinf to tbo Boogd Tmuy A9I, ItSS, p. 463 . 

a)*M«oMi(rooi«ponrti«tU«iotht6«i9dtesaqya0^1SS^ p. le. 
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Mr. Field in hit Rent Law Digest (see p. 3, note) observes : ** It has 
been repeatedly decided, and is now settled law, that the grounds-of* 
enhanrement and right^of^occupancy provisions contained in the present 
law have no application to lat^d not used for agricultuial or horticultural 
purposes. Though the broader point seems never to have been settled, 
it is understood that the general provisions of Acts X of 2859 and VIII 
(U.C.) of 1869 were intended to apply only (so far as concerns the actual 
occupant) to land used or originally let for these particular purposes. 
Sec in favour of this view 3 Agra Rep., 52 j 8 W. R., 250; 9 B. L. R, 105 
wtf/r, 108 109 w/r, lao; 23 W. B., 6t. It has, however, been con¬ 

tended by some authorities that the provisions of these Acts as to the 
recovery of arrears of rents apply to the rent of any land, irrespective of 
the purpose for which it is used.—See 9 B. L. R., iii, 116 noU^ 1242 
1 Ind. Jur. N. S., 428 ; W. R., Sp. No., Jan.-*July, 2864, p. 78 (land 
used for a Aaf), It has been held in several cases that Act X applies 
where rent is sought to be recovered fcerely for the land upon which 
houses stand'^see Board’s rulings 47: 8 W. K, 90 ; 2 W. R., Act X, 9 : 
but otherwise, where the claim includes the rent of the house as well as 
of tlie land, more especially if the former item be the mere important^ 
see Board^s rulings, 47; 9 B. L. R.» 109 nefe ; 2 j6 nore : Manh., 401." 

In the following cases it was held that the grounds-of^nhancment 
provisions ot the old rent Acts were inapplidlble to land not used for 
agricultural or horticultural purposes ; Samomuyi v. 9 W. 

R., 552 \ Kali hfohan Ckaturji v. Kali Krishna Tlar, tl W. R, 183 ; 2 
B. L. R., App., 39 ; Khairudin Ahmad v. Ahdul Baki, r 1 W. R., 410 ; 9 8. 
L. R., 103 nati \ Church v. Bam Tanu Skaha, 12 W. R., 547 j 9 B. L. R., 
105, noU ; Neumudin Joardar v. Scott Moncrieff, 3 B. L R., 183 ; 
Durga SunStxri Dnsi v. Umdattmmssa, 17 W. R., 151; /of KUhor 
Chaudhrain v. Nahi Bakth, 17 W. R., 178 ; Madan Mohan Biswas 
V. Siaikart, 17 W. R., 441 $ 9 B. L. R-, 97 ; Durga Sundari Dost v. 
l/mdatunnissa, 18 W. R, 235 ; 9 B. L* R., lot; and Pumo Chandra 
Rai V. Sadat Ah\ 2 C. L. R., 31 ; wbi^ in Mohar Alt Khanv. Ram 
Raian Sen, 21 W. R., 400 it was said that the words "coUivated 
dr beld” in a ^ Act VIII (B. C.)of 2869 have the ^bet cd ^adudihg 
lands occupied exclusively by buildings Upm the right of occupuiey 
there declared. See also Adaitc Charan Dt t. P$tar Vai^ (27 W. R.,‘ 
383}. The leading cases as to the applicaUlity ot tht farmrRedt 
Acts to ^ricultural or horticultural land only ATiaila/ Chaadm 
ChMh V. itinf^ (i Ind. Ji^, N. S., 426) and KeSt Krishna Biswas 
V. Janki^ (8 W. K, 250). In the former of theee cases, Pbear, J., 
observed that ^ the sub^ of tenure tbroi^bout Act X ef 185% which 
Is deilgitated as land, is mwiy that which tbeordiaary ryotsbeenpanta 
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of th« soil possess and hoM under their zamindar, the surface of the 
earth in a condition such that, by the aid of natural agencies, it can be 
made use of for the purpose of vegetable or animal reproduction.” In 
the latter case, the same learned Judge said In my judgment the 
occupation intended to be protected by that section (sec. 6, Act X of 1859,) 
is occupation of land considered as the subject of agricultural or horti* 
cultural cultivation and used for purposes incidental thereto, such as 
for the site of the homestead, the ryot or malli's dwelling house and so 
on. 1 do not think that it includes occupation, the main object of 
which is the dwelling house itself, and where the cultivation of the 
soil, if any there be, is entirely subordinate to that.” Besides the 
cases cited by Mr. Field, the following support this view: Bipra 
Das Dt V. Wt)lUn^ x W. R., S23 ; Sfixhtab Chand v. Makund BnUabk 
9 D. L. R., App- 13 ; Pian v. Nakur Karmiikar^ 19 W. R., 308 ; 
and Ookkui Chand Chaturji v. Mosahru Kandu^ 3l W. R., 5, which are 
authorities for the proposition that*the rent law has no application to land 
leased and used for building purposes. This was pointed out by Phear, 
J., in Kkaliii Chandra Ghosh v. Afinto^ in which he remarked : 1 believe 

it has been held constantly that land covered entirely with houses and 
build!Dgs not devoted 10 agricultural objects does not come within the 
application of the Act.” lu Furlongyf.Joknri Lal^ (Ha/s Reports, 1867, 
453X it was held that the rent law did not apply to land deased for the 
erection of salt golahs for the use of which the lessee levied a cess upon 
the persons using them. In Otxrlitnd^. Rai Mohan /iazraky(i W. R., 
tj,) it was determined that Act X of 1859 did not apply to a suit to re* 
cover rent due under a lease of tolls arising from a canal or river naviga* 
tion, and in Hnrish Chandra Kund v. Gapal Barui^ (3 W. R., Act X, rjSJ 
it was similarly decided that a suit did not lie under the ^Act for rent 
due for the right to come upon land and vend pan there on hat days. 
In Shatgram v. Kabiran^ (3 U. L. R., A. C, 6r ; if W. R., 400,) it was 
held that a suit for arrears of rent payable for certain land for a 
right to levy a tax upon persons employed in cutting stone on the land 
was not cognizable by a Revenue Court. It was pointed out in this case 
that the rent was indivisible, and that it could not be said how much 
was reserved on the land, and how much on the right to quarry, and that 
the small quantity of land leased was not taken for agricultural purposes 
b\xi for purposes subsidiary and necessary to the main purpose of the 
lease, namely, quarrying the stone, the land being required for the erec* 
tion of the huts of the stone-cutters, ttx/fart Mohan Sarkar Scott 

s • 

Moncriif^ (9 B. L R., App., 14,) it was decided that a suit for the rent of 
land, where the rent came from arhait^ ghats^ and bazars situated upon 
it, as well as from the land, would not lie in the Revenue Court; while in 
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Savi V. Ishar Chandra Mandaly (30 W. 146,) it was held that a suit for 
rent derivable by a lessor from tolls collected by the lessee from per^ns 
resorting to a hoi was not cogni&ible under Act VI 11 (B. C.) of 1S69. The 
ruling in this case is inconsistent with that in the earlier case of Gaiiri 
V. Tkakur (W. R , Sp. No., Act X., 78), previously cited at p. 19, and 
also with the later case oi Rungshodkar Biswas Madhu Mahaldavy 
(ai W. R., 383.} In JadH Nath Ghosh v. Sckoine Kilbufn Co.^ (9 
Calc., 671.) iu which certain land had been let under 9 ^ dar-maurasi 
muharari it was said that, the lease not being one of agricultural 
land, the provisions of the rent Act had no application. The case of 
Watson Sf* Co, v. Govtnd Chxxndra Marumdar. (W. R., Sp. Na, Act X, 
46,) was one of the chief authorities for the more extended application 
which 'was sometimes endeavoured to be given to the former rent law^ 
In this case it was said : ''The provisions of the Act generally contem** 
plate tenants who cultivate land or gather iu natural or artificial products ; 
but the class of cases which by the 4th^clause of section 23 (of Act X of 
1859) is made cognisable by a Collector of land revenue is described in 
terms wide enough to extend his jurisdiction insults of rent to cases 
of tenancies which are not strictly agricultural tenancies. He has juris* 
diction in all suits for arrears of rent due on account of land, either 
kheritjsi or Uikheraj^ or on account of rights of pasturage, .forest rights, 
hsheries, or ^the like. For whatever purposes the surface of the land 
may be used, if die subject of the lease is land, and is due on account of 
the land, a suit for arrears must be brought in the Collector's Court." 
See also Nasur AH v. Sadat AH, (W. R., Sp. No., 1864, Act X, 102.) The 
late Mr. Justice Dwarkanath^ Miner strenuously maintained this view 
in the cases of In re Bramamays\ 9 B. L. R.. 109 ; Durga Sundari Dasi 
v. Umdatunnissa^ 17 W. R., 151 ; 9 B. L. R., 101 ; and Drajanath Kundu 

V. Lowther^ 9 B. L. R., 121; 17 W. R, 183 ; but he w.is overruled in the 
Letters Patent Appeal in Durga Sundari Dasi v. Umdalunnissa, (18 

W. R., 235 ; 9 B. L. R., 119,) 

In Chandessari v. Chinak Pandejy (24 W. R., 152,) the rule was laid 
down that when the principal subject of tbe entire occupation was hastu 
(homestead) land, tbe residue, if any, of the holding being merely sub* 
ordinate, the rent law was applicable ,* but when the principal subject 
of the entire occupation was agricultural land, the budding or buildings 
being mere accessories thereto, the rent law was applicable. The same 
principle underlies the decisions in Tarim Prasad Ghosh v. Bengal 
Indigo Co.y (2 W. R., Act X, 9,) and MaUngini Dasi v. Haradkan Das, 
(j W. R, Act X, 60). Id the former case it was ruled that a suit for the 
rent of land let for the purposes of a betory, including the dwelling* 
house of the pro^ietor of tbe factory, would its io the Revenue'Court, 
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a« th« rttit Issued out of, and was reserved ia respect of the load alone, 
and that tfie case was distinguishable fr&tn that of Adifya Ckandra Pat 
V. Arama/<s Ar<&^/’tfA Marsh, 401, in which it was held that a suit for 
arrears of rent due on account of an indigtffactory would not lit under 
. Act X of 1859, as ID that case the rent was reserved not»for the land 
alone, but for the factory and the business and profits of the contracts 
connected therewith. In Maianf^ini Dost v. Haradhan DaSy it was 
said that a suit under Act X of 1859 lay, as the land was the substantial 
thing let out, and the existence of a hut upon the land as an appendage 
was a mere matter of accideot A suit does not lie under Act X of 1859 
for arrears of rent of land leased for mining purposes and for purposes 
of building, making roads, and so forth {(Rockt v. Bengal Coal Co., a8 
Calc., 485 \ 5 C. W. N., 840), or for arrears of rent of a tank nbt part 
of an agricultural building, but used for rearing and preserving fish 
{Makananda Ckairavartti v. Mangala Keotaniy 31 Calc., 937). 

Application of the preaent Aot to non-agrioultural land.— 
So far there have been only two cases under the present Act in which it 
has been endeavoured to make it applicable to non^agricuUural land, 
ajRi ma4tttempts were not successful. The first case, was that of the 
C&ai Association y, Jadu Nath Gkoshy (19 Calc., 489,) which 
was 6P suit Sox arrears of rent due under a dar-Maurasi mukarari 
lease, in fact thb^aaine lease as sued on in the case of Jadn Nath Ghosh 
V. Ssho^t iCHhurn &* Co.y (9 Calc., 671.) It was observed with regard 
to this tease that it had not been granted for agricultural or horicultural 
pdtposes, but for building purposes and for the establishment of \ coal 
dcp6t, and therefore, that the land cotnpiised in the lease did not come 
t^thin the purview of the Tenancy Kct In the second case, Umrao Bibi v. 
hfahomed Rojaii, (27 Calc, 205X the subject of dispute w%ii some plots 
of land within the limits o( the Dacca Municipality, one of which was 
used as a san sonda or place where grass for thatching was grown, and 
others were cultivated with kitchen vegetables. It was held that, as 
the land was not let for agricultural or horticultural purposes, the Bengal 
'tenancy Act did not apply. But see Hasson AU v. Govind Lai Basaky 
9 C. W. N., I4t. It has been held that if land outside the town of 
Calcutta is used for agricultural or hortiotftural purposes, the Act will 
apply, even if it be within Us muQicipal boundaries, as defined by Bengal 
Act II of 1888, {Birai Mohini Dost ^ Gopeswar MnlUk, 27 Calc, aoa) \ 
‘ but this ruling has been set aside by the Explanation added to sec. r 
.^3) by Act I, B. C., of 1907, 

* Waato l*QA-*Uaseuled and unoccupied waite land, not being 
the imperty of any private owoeA must be held to belong to the State 
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{ProioHm JCmar Rm' y. Sicretarr wf a6 Calc., 803; 3 C. W, 
N., 745). 

How a tenancy ia confftituted.--According to Mn Field in bii 
^ Rent Law Digest,* art 4, p. 5, the relation of landlord and tenant 
arises: where it has been created by a contract valid according to the' 

law in force at the time of executing such contract: (a) where it is 
reasonably implied from the acts of the parties; and (3) where it has 
been created or continued by operation of taw.* The most common 
instance of an implied contract of tenancy in Bengal is when a cultivator 
occupies the land of a landlord without bis express consent or tfaad of his 
agents and is allowed to remain in occupation of the land. Strictly 
speaking, such person is in the position of a trespasser, but if he Is allowed 
to remain and cultivate the land, a contract of tenancy may be implied. 
If rent is accepted from him, or if he is sued for rent, a tenancy is clearly 
established. [Afakomtd Avnalv. Chandi Lal^ 7 W. R., 250; Gadtidhar 
Bofmryi v. Kketra Mohan^ 7 W. R., 460; Ckattam Stnj^A v. Sadkari 
J C. L. J., 62}. (f) In MfyMind GAcsh v. Krishna Kish^r, 
(W. R., Sp. No., Act X, 82,) it has been said \ ** We think that, though 
by the law of landlord and tenant, as applied in England, a person *irtio 
takes and cultivates the land of another (them being no express per* 
mission to cultivate on the side of the landlord, nor any express con* 
dition to pay rent on the part of the cultivator) ^ould. not be allowed 
to be regarded as a tenant, but treated as a mere trespasser, the peculiar 
circumstances of this coentry preclude the applicability of the technical 
doctrine of the English law of landlord and tenant to such a case. Here 
it is a very) usual thing for a man to squat on a piece of land, or to take 
into cultivation an unoccupied or waste piece of land. Tenancy in^a 
great many districts in Bengal commences in this way, and where it dpes 
so commence, it is presumed that the cultivator cnltivates by the permis* 

’ sion of the landlord, and is under obligation to his landlord to pay him 
a fair rent, when the latter may^oose to demand it. Thus, the estab* 
lished usage of the country regards these parties as landlord and tenant, 
and unless the landlord chooses thus tp treat him, the cultivator is not 
regarded, as he would be by the law as administered in England, as a tree* 
passer, but as-a tenant, ansi he would be so, although he may never have 
expressly acknowledged the Iaod!ord*s right or entered Into any cypress 
contract with him for the payment of rent, tf be chaoses to cultivate the 
Mamindof^s lands and the tamindar lets him, there is an imidied contract 
between them, creating a relationship of landlord and tenant* tn 
another case it has been said that parties in possessioo. nuke themselves 
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tenant by use and occupation of the land {LaUn Afam v. Sonatnani 
Debiy 33 W. R, 334 ; see also Lakhi Kani Das Chaudkuri v. SamirUtiift 
Lashkaty 21 W. R., 3o8; 13 B. L. R., 243); and in Sarnomoyl v. Dinonath 
(?/>, 9 Calc., 908,) it was held on the authority of these two cases that, 
though the defeodants were trespassers, as the plaintiff was willing to 
waive the trespass, a decree might be given for use and occupation, In 
the case of Atim v. Ram Lall Shaha^ (35 Calc., 324) these cases were 
commented on and followed, and it was observed that the priaciple of law 
enunciated in them has now been embodied in section 157 of the present 
Act. lAbandi tenancies, (for an account of which see note to sec. 180} are 
instances of tenancies arising by implied contract But a mere demand 
for rent is not sufficient to create the relation of landlord and tenant. It 
is at most the offer of a tenancy {Deo Nandan Prasad v. Megku Mxxhicn^ 
II C. W N., 235 ; 34 Calc., $7). And where the plaintiff and the defen¬ 
dants, being some of the co-owners of a purchased certain 

holdings under the zamindar and were in occupation of separate portions 
of ihWi it was held that the defendants,'in the absence of any agreement 
between themselves and the plaintiff to pay him rent, were not the plain¬ 
tiffs teodntf in respect of the lands actually occupied by them, or liable 
to pay him rent {Girindra Chandra Pal v. Srinalh Paly 32 Calc., 567 ; 

3 C. L. J., 141.) ^ 1% 

in many cases it has been held that it is not necessary thpt the land* 
Ibrd inductiog the tenant into the land should have a good title to it, 
and notwithstanding his ejectment from it the tenancy continues ) the 
tenant becomes by implication the tenant of the new landlord. {Chulatn 
Panja v, Harish Chandra Ghosky 17 W. R., 553 \ Amtr /■fossnin v. Sheo 
Sakai\ i^ yf» R., 338 ; Zulfun v. :Radhika Prasznno Chandruy 3 Calc,, 
$60; i C. L. R., 388 ; Mahima Chandra Shaha v. Hazari^Paramaniky 
47^ i^alc., 45 ; Binad Lai Prakaski v. Kalu Paranusniky 20 Calc., 708.) 
But this rule apparently applies only in the case of raiyats and not in , 
of tenure*holders or when the provisions of sec. 107 of (he Transfer 
of Property Act (IV of 2882) are applicabfe, {Shso Ckaran Lai v. Prabhu 
Dayaly i C. W. N., 143). This rule does not apply to ckaukidaH 
chakran land^ which has been resumed and made over to the 
zamindar (Janabali v. Rakibuddin Maliiky 9 W. N., 571; t C. L. J., 
3O3); and only when the tenant has entered upon the land and held under 
a di facbo proprietor, who is not the real owner, in good faith {Piari 
jMohan Afandal v. ttadkika Mohan ffairoy 8 C. W. N., 315 ; $ C. L. J., 

9 \ Naraxn Upzndra Bkattacharya v. Pratah Chandra Pradhany 8 C. 
W. N., 320). 

Tenancies are created by operation of law when in resumption pro¬ 
ceedings a decree for resumption is given {Haro Prasad Chaudhuri v. 
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Siama Pratad Rai ChaudJiuri^ 6 W. R., Act X, 107, and see emtra, 
Bir Chandra Miinikya v. Raj Mohan Goswamt\ i 6 Ca^c, 449X and when 
a Civil Court passe$ a decree declariog the right of a gamtndar to 
assess rent on land {Saudiminf Dfvt v. Sarup Chandra Rat\ 8 B« L. R., 
App. 82 ; 17 W. R., 363 ; Shama Sundan Devi v. Sital Kkan^ 8 B. L 
R., App. 8;; I $ W. R., 474 ; Madkuiudan Sagori v. Nipat Khan^ 8 B. 

L. R., App. 87; ^5 W* R » 440; Rokini Nundan Gosain v. Rainesvjar 
Kundu^ 8 B. L. R., App. 89 ; 15 W. R., 345), or to obtain rent from the 
defendants, {Nobo Krishna Mukkurji v. Kalackand Mukhurji^ 15 W. 
R.i 438 ; Rango Lai Mandal v. Abdul Ghafur^ 3 C. L R.| 119; 4 Calc., 
314). In the case of Fiari Mohan Mukhurfi v. Kamaris Chandra 
Sarkar^ (jp Calc., 790), it has been held that the heirs uf an occupancy* 
raiyat dying intestate are liable 10 pay rent, whether they occupy the 
land or nut, until they surrender the bolding in the manner prescribed 
by se:tion 86 of the Tenancy Act. This would therefore seem to be an¬ 
other instance of a tenancy being created between parties by operation 
of the taw,‘-in this Instance, by tb8 law of inheritance. 

Payment of rent not neoessary to eetabUsb or maintain 
a tenaooy. — It is the liability to pay rent which establishes the relatipa 
of landlord and tenant. The actual payment of rent is not oe^ssary to 
constirSte or maintain that relation, and mere non-payment does not 
determine it. (^Trailokhya Tarini Dasi v. Mohimti Chandra Matak^ 7 
W. R., 400; Rango Lai Mandat v. Abdul Chafur^ 4 Calc., 314; 

3 C. L. R., 119; Fonsh Narain Rai v. Kashi Chandra Talukdar^ 

4 Calc., 661 ; MasyatuUa v. Nursahnn^ 9 Calc., 808 ; 12 C. L. .R., 389 \ 
Tiruchurmt Pernm'tl v. SanguvUny 3 Mad., tJ8; Pnmsukk Das v. 
Bhupia^ 2 All., 517 ; Dadoba v. Krishna^ 7 Bom., 34 ; Rambhal v. 
Bababhaty 18 Qom., 2$o; Mazknr Rm v. Ram^at Singky 18 AIL, 290.. 
So, the mere discontinuance of payment of rent does not constitute 
dispossession within the meaning of sec. 9 of the Specific Relief Act, 

(Tarini Mohan Mttsufndar v. Ganga Prasad Chakravarftiy 14 Calc., 649). 
But non-payment of rent with abandoainent of the subject of the tenancy, 
or the passing of a decree for ejectment against the tenant, does put an 
end to the relation of landlord and tenant See note to sec. 87. 

(4) “ Landlord ” . means a person immediately . 
under whom a tenant holds, and includes the Govern¬ 
ment. 

Extended to the Chota Natrpur Uivision, except the district of 
Maabhilm (Not., February 9tb, 1903). 

Any person to vbom rent is payable is a'^landlord’’ in relation to, 
the person who pays rent to bim, though he may himself be a tenant in 
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reUtioo to $ome third person. The term Ittidlord,* tbeteforep presents 
no difficulty* But g^reat contention has been raised as to the meaning: of 
the^pression joint landlords " used in sec. i88. Do these words apply 
to ed^sharm who are in separate collection of rent from the tenanti or 
are they only applicable io co*sharer$ who are in joint collection of the 
xttA^ The subject is discussed in the notes to sec. i&i. 


(5) “Rent" means whatever is lawfully payable 
or deliverable in money or kind by a tenant to his 
landlord on account of the use or occupation of the 
land held by the tenant: 

In sections 58 to 68, both inclusive, sections 72 to 
75, both inclusive, Chapter XII, [Chapter XIV] and 
Schedule III of this Act, ";^ent ” includes also money 
recoverable under any enactment^or th^ time being 
in force as if it was rent 


The word and figures “Chapter XIV” in brackets have been 
inserted io ifae sub-section by s. 3, Act I, B. €•, of ^907^ (which af^lies 
only to the province of Bengal^ for the purpose of enabling a tenure or 
holding to pass at a sale held in execution of a decree ^or cesies and 
money legally recoverable as if it was rent 

Bant.—To constitute rent the payment must be (1) either money 
or produce ; (2) lawful ; {3) on accouot of the use or occupation of land 
held by te^isU ; and (.^^payaUe to the landlord. ^ 

A number of mangoes to be delivered yearly is, thereferar clearly rent^ 
{^faio Tarini Dasi V, Grny^ 11 7}, and a suit foP the landlord’s 

share of the produce, or its money valuer is a suit for rent: (Bhuh^ 
Sumiari v. /ynai Abdin^ 8 W. R., 393 ; Lackman Prasad v. Hulask 
Mahtun^ ii W* R., i$i ; a B.LR.. App., t? \Jamna Das v. Gausl A/fai, 
2t W. R., f34; Mailik Amanai AH v* Aklu Pasiy 25 W* 140J 
Tarudin Khan v. Ram Prasad Biagafy X AIL, 217; Shoma Mshta 
V. Rajani Biswasy 1 C. W. N., $$), Services rendered for dhe use and 
occupation of land are not rent according to the dednition in this clauee, 
thpugb a service tenure-holder comes within the definition of “tenant^ 
in sub-sec. (3)* Tbe incidents of service tenures are expressly excluded 
from the operation ofithis Act (sec 181). 


AtwabSy or impositions on tenaiua over and above tbe actual itn^pte 
sot rent, and cannot be recovered as such, for they not lawfully 
payaUe (eee sec 74). ' 



*»• »4 DEFlNmOH OF EBNT. S7 

•Cotle^ioDs of p6rttons erf the proceeds o( sales from persons exposing 
their goods for sale io a Aai and dae under a faraing lease are rea^ 
because they are payable for the use of the land {Banpkodluir Birmat 

V. M<Mo Makaidar^ 2 \ W. R., 383; cf. Gfdtri DtH v. Thahtr Das^ 

W. R., Sp. No.» Act X) 78 t and coMfroy Satfi v« IsAar CAoftdra Mandafy 
20 W. R., 1461 For the same reason, a sum payatrfe annually by a 
mortgagee in possession under a xard-ptshgi lease executed by him in 
favour of the mortgagor is rent {Bissorup Daita v. Binod Ram Stn^ 
W. R., Sp. No., Act X, 93). But damages for the destruction of trees' 
(Nabo Tivini Dati v. Cray^ tf W. R, 7) and goats, straw and ether 
articles due under a separate agreement unconnected with the question 
of rent {Bhuho Sundari v. Jynal Ahdin, 8 W. R., 393} are not rent, 
because not due for the use and occupation of land. So, also, money 
payable by a lessee in consideration of a lease granted, whether called 
nanar or salamiy (Dinonaik Mukktsrji v. Debnaik kfafliky 13 W. R,, 307). 
Damages for the use and occupation of land are not rent, {Bkuban 
Mohan Basu v. 'Chandra I/atk ^BanurjU 17 W R. 69: Kishtn Ccpal 
Mawar v. BameSy 2 ^alc., 374 ; Kaii iCrishna Tagon v. /ssoAnMirra, 

1 C. W. N., IxxviiiX Imause not payable by a tenant. Similarff, wl»n 
on the sale of tamindariy the conditions of sale stipulated for the paynmt 
of a small pittance, styled dasti^aty by the purchaser as suh^tence of 
the former proprietor, this was held not to be rent, because iba relatioa 
of landlord and tenant did not exist between the parties (Ram Ckaram 
Banurjt v. Torita Charon Paly 18 W. R, 343.) 

Finally, a payment to be rent must be payable to the landlord. Ac« 
cordingly, in Roinessar Bisa/as v. Harisk Chaniica Bast^ ^twCalCi ssiX 
it was decided that a sum of money payable by a tenant, not to his im« 
mediate landloigl but to a third person, was not rent. But in Makabai 
Alt V. Mahomed Fataullah^ (a C. W. N., 455), it was subsequently ruled 
that a sum payable by a painidc^" on behalf of the samindar to the Col* 
lector as cesses, and another payable to a third person as expenses for 
the maiptenance of a mosjidy were sums payable for the use and occupa¬ 
tion of land, and were, therefore, rent. * 

The cop^ict of decision between these two cases was ultimately 
settled by a Full Bench in Basonta Kumari Dsbia v. Amtosk Ckakrai^ 
varftiy (27 Calc., 67 ; 4 C. W. N.. 3) in which it was decided that a suit 
by a landlord against a tenant for a certain sum of money payaUe ^ 
him out of the rent to a third person onder assignment is one Ibr rent 
and not for damages, in this case the assignee was not a party to the 
assigniflent'aod had not accepted it, which wm regarded as showing that 
m the contemplation of the parties the money did wl cease to he a pai^ 
of the rent or reebverable as such.” 
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SOf where a lease had been executed by the plaintiffs in favour of 
the defendant at a fixed annual rent, and the defendant under instruction 
from the plaintiffs paid from time to time Government revenue, cesses, 
expenses of litigation, &c, on their behalf and used to set off those sums 
against the sent due to them under the lease, it was held that on the 
expiry of the lease, the plaintiffs could not sue the defendant for an 
account, but only for rent, if any was still due {Bkikdhah Lai v. 
thingh Duiikaria^ 27 Calc., 663.) Again, a lease provided that a certain 
sum was payable by the tenant direct to the landlord as fhalikanoy and 
certain other sums were payable by the tenant for Government revenue 
and other demands, which the landlord was himself bound to pay ; held^ 
that the latter sums were payable for the use and occupation of the land 
held ;by the tenant and might have been made payable to the landlord 
direct, although for convenience it was aaanged that the tenant should 
pay them for the landlord and came within the definition of rent 
{Jn^nada Sundari v. Aiul Chandra Chakravar/ft\ 32 Calc., 972). A 
took a lease of certain mausas from B in dar^patni and ft-patni and 
covenanted to pay annually Rs. 3,191 to ifu superior landlords of 
^ and Rs* 1,800 to .4 was to take receipts from the superior 
landlords, make them over to B and take receipts from the latter. The 
whole amount of Rs. 4,991 was described ifi the lease as annual nnt fixed 
and in certain eventualities arising out of non-paymenu by A to the 
superior landlords, B was authorized to realise the amount from A by 
bringing a suit for arrears of rent. Held upon a construction of the lease, 
that a euit brought by B (or realisation from ^4 of the amount which 
the latter'failed to pay to the superior landlords under the terms of the 
lease, was, for the purpose of limitation, one not for rent, but for damages 
Cor breach of covenant. {Henundra Nath Mukkurji Hu mar Nath 

Roi, 9 C. W. N. 96 ; 32 Calc, 169). Where by ^patnl lease the annual 
Jama of the tenure was fixed at Rs. 6000 and besides this rent, the 
palnidar undertook to deposit into the Collect orate the Government 
revenue fixed for the share of the estate granted in patni^ and payable 
by the lessor, kist by ibr/, failing which the patn%\tK%t was to be cancell* 
ed, and the landlord was to take khas possession \ holdf by tbeir lord* 
^ps of the Privy Council that the payment by ihtpatnldar of the Gov* 
eminent revenuh, though no doubt part of the consideration to be render* 
ed by the lessee for the enjoyment of the tenure, was not money |:t^yadfe 
to the landlord, and was therefore not rent, or recoverable as such under 
the provisions of the Faint Regulation (Jotindro Mohan Tagore v. Jarao 
Numari^ 33 Calc, 140; 3 C. L. J., 7 j to C. W. N., sot,) 

Jo Mamor v. Loknath Rat (4 C. W. N., lo), it was held that 
a suit brought for rent by an assignee of a landlord against a tenant 
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was still a suit for rant, and was^ therefore, excluded from the jurisdiction 
of the Small Cause Cevrt. In this case it was said that “ the money 
was doe as rent at the time of the assignment, and the assignment did 
not deprive it of that character, so far at all events as the tenant was 
concerned.” The correctness of this decision was afterwards doubted, 
but the question was set at rest by a Full Bench, by which it was decided 
that a suit brought by an assignee of arrears of rent after they fell due 
for the recovery of the amount due is a suit for rent, and, therefore, 
excepted from the cognisance of the Court of Small Causes (SfirJi 
Chandra Basu v. Nackim Kan^ 27 Calc., 8J7 ; 4 C. W. N., 357,) From 
this decision, however, Banerjee, J., dissented, bolding that where the 
landlord's interest in the land is not assigned along with the arrears of 
rent after they fell due, a suit by the assignee for the recovery of the 
same is a suit for ordinary debt. The Full Bench decision was followed 
in Mchtndra Nath fCaiamori v. Kail ask Chandra Dcgra^ (4 C. W. N., 
695), in which a second appeal in a suit brought by an assignee of arrears 
of rent was allowed, being held not to be barred under the provisions of 
s. 586, C. F. C., but at ibe same time, as the plaintiff was not the land- 
lord, and the defendant not his tenant, as defined in (his Act, it was 
decided that (he period of limitation applicable (0 the suit wasnot that 
laid down in art 2, schedule III of this Act, but three years only under 
art. no, schedule 11 of (be Limitation Act 

Money recoverable as rent.~The following moneys are recover^ 
able as if they were rent, under enactments for the time being Indbrce 1 
vir, (i) sums payable to zamindars and tenure-holders under the Bengal 
Survey Act (Act V, B. C., of 1875, sec. 38); (2) sums payable to Govern¬ 
ment or to any person who has entered into an agreement to collect waters 
rates for Government (Act ill, B. C., of 1876, sec. 83); (3} sums payable 
to holders of estates or tenures under the provisions of the Cess Act (IX, 
B. C, of 1880, sec. 47); (4) sums payable to holders of estates or tenures in 
respect of land held rent-free (sec 64 A of the same Act); (J) drainage 
charges payable by the tenant to the landlord under the Bengal Drainage 
Act (VI, B. C., of r88o, sec. 44 ; Man Makini Dad v. Priya Naik Bisai$\ 
8 C. W. N., 640 j Na/ar Chandra s.JyoH Kumar Mukkurji, 11 C. W. 
N., 57); (6) interest qq arrcarwof rent or other demands recoverable as 
rent, payable to managers of Courts of Wards Estates (Abt Ul, B. C., of 
isit, sec. (o); (7) sums payable to zamindars or tenure-holders under the 
Bengal Embankment Act (II, B. C., of 1882, sec 74 )» which are re¬ 
coverable as provided for the recovery of arrears of rent otpaini tenures 
in Reg. VIII iStq ; and (8) sums payable to holders of esutes or 
tenures by under-tenure holders or cultivating caiyais under as. 23 
34 of the Bengal Sanitary Drainage Act, VIII, B. C., of 1895*' 
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» OeSi Q fl.—Cesg^s, though recoverable reot under the prorisfoTis of 
tbd Cees Act» ate yet not rent, as they are not payable for the use and occii«>« 
pation land, but under a liability incidental to the use and occupation 
oi land. Under the terms of the second paragraph of this clause they aro 
Only jncluded under the term ^ rent ^ in sections S3 to 68, bothatnclusive, 
sections 73 to 75, both inclusive, Chap. XII (relating to distraint) Chap^ 
ter XIV (relatina sales for arrears under decree, and tiiis in Bengal 
only^ and Schedule HI (relating to limitation) of this Act. It has, how* 

. ever^ been held that cesses are included within the term rent ” for the 
purposes of sec. 133 of the Act ; so that no second appeal lies, wh^ the 
amoont sued for does not exceed one hundred rupees, unless the case 
comes within the terms of the proviso to that section {Maketh Chandra 
Chdiu'fji V. Uma Tara DeMy 16 Calc, 638; Rajani Kant Nag v. 
Jogitkwar 3o Calc., 3$4). In the latter of these cases it was said 

that the provisions of the and paragraph of clause (5), section 3, are 
^rcnabling provisions, passed to extend the meaning of rent, and ia m 
way interfere with the law refusing aright of appeal in suits below a 
hundred rupees in value." The decisions in these two above cited cases- 
would seem to be hardly in accordance with the strict terms of this 
clause. 

la KUhori Mohan Rod v. Sarodamoni Dasiy (t C. W. N., 30) it has 
betn' 4 aid down that the provisions of sec. 174 of this Actf which allow of 
a sale of a tenure or holding being set aside on application within thirty 
days of the sale, are applicable to a sale in execution of a decree for 
arrears of road cess due on account of lakkiraj land, but the decisioa 
in this case proceeds on the terms of 64 A of the Road Cess Act, which 
enacts that arrears of road cess may be recovered by any process by 
which the amount might be recovered, if it were dne on account of rent of 
a transferable tenure. Cesses, it has been held, are only personal debts 
and cannot properly be recovered under the Public Demands Recovery 
Act, 7880, from the property on which it is assessed, when such pro« 
petty belongs to a third person, who has not been recorded as proprie« 
tor under Act VII, B. C., 1876 {ShtkacU Hosain v« Sashi Kar^ 

19 Calc., 783). But under sec. 65, arrears of rent are a first cfaargp 
on the tenure or holding on account of which they may become 
due, and “rent” in sec. 65 includes cems; $0 that the tenure 
or holding on which they have been assessed may be mid in 
execution of a decree for arream of cesses, provided the suit in 
which the decree has been obtained has been brought against the 
propef person. At a sale of a tenure bdd in execution of a decree the 
whole teowre will pas^andthe purchaser-will acquire it fiese from 


fi) iep«a«dtdasvi, ac..a€im. 
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aay incumbraacer &ot beifi; a regia tertd and notified incunbran^e under 
sec 162 of the Act {Ndm Ckamd Laskar v. Samn Naih Paratna^^ 
%i Calc^ 712). la a recent caae« Ak9<mulia v. Manjum BanUy (30 CalCi 
778)1 in which N^in Ckand Latkar v. Bansi Paramamk was not. 
referred to; it has been held that the amount of cesses payable to a 
Collector ander the Cess Act is not a charge oa the esute in mpect of 
which they are doe. Hut this was not the case undtf the old law, or 
at a sale held in execution of a decree for arrears of cesses obtained under 
Act X of 2859. At such a sale, only the right, title and interest of the • 
particular individual against whom the decree has been obtained will 
pass {MakaMnd Ckakravariii v. Beni Madkab Ckaiurji^ 24 Calc., 27 \ 
Uma CAaran Ba^ v. Asadunnissa^ i^Calc., 430}. When property 
is sold in enforcement of a certificate under Act VII, B. C., of 2880^ 
filed by the Collector to recover an amount due to the Government fmr 
an Advance made under the Agriculturists’ Loans Act, nothing but the 
judgment-debtor’s right, title and inttrest in the property at the dale of 
service of the notice under s. 10 can pass to the purchaser {Lockmi 
Norain Singh v. Nani Kishar Lal^ 29 Calc., 537). 

Patwariew’ dues. ^Patwaries’ dues are of course not rpnt; and, 
therefore, cannot be recovered under the provisions of tbii AcQ bat they 
are recoverable by the same processes as arrears of public rtVeiusa 
sec. 36 of Reg. XII of 2817. 

Dskk Oeea.—Dak cess is also not rent, and as there is no 'provision 
in any enactment that it is recoverable as if it were rent, it cannot be 
recovered under the provisions of this Act Under sec, 22 of the 
Zamindari Dak Act, VllI, B. C., of 1862, contracts or engagements for 
the payment of dak cess may be made by any eamindar with any person 
holding under Whi (see Sarcda Sundari Dtbya v. Uma Charon Sarkof^ 
} W. R4, S. C. Ref, 27 ; BissoMk Sarkar v. Satfrniayi^ 4 W. R., 6 2 
Rakhai Das Muihurji v. Samamayiy 6 W. R., loo); but this wouJ|d hsa' 
appear to make dak cess rent, or recoverable as such. In Waism sv 
Srikrishna Bhtmik (21 Calc, 132), however, it has been held thift 
where dak cess is daimed under the contract by which rent is payable, 


it mt^ be regarded as rent, because it is c(gimed practically as part (tf 
the rent. This was followed ifi Bijm Ckand MakM v* Bjfkmodas DuH^ 
(I & L. J., lot w.) la Apatm kaknlyai executed m 18$J, xhff^pcUni^ 
agreed tb ppy the salary and expenses of the amiak of dak shcwki houses 
‘ and to appoint them and superintend their woik under the system of 
samindari dak then in force ; keH that this stipulate ttnposed 00 the 
painidar the liability of paying dak charges rp^eraUe from the nniin- 
dor, and, although the system had since bem dtanged, the Utility- 
of payingauch ch a r gey mnst be to exist {JUUtr Baksmm v. Bffai 
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Chand Afakiab^ 28 Calc, 293). See note to 8.74. Act VUI, B. C, 
of 2862 (the ZaETjindari Dak Act) has no^ been repealed by Act IV of 
1907 (the Repealing and Amendiogr (Rates and Cesses) Act, 1907. 

Obaukidari Tax.—Chaukidari tax, too, would not seem to come 
within the definition of rent^ but in AhsanulLik v. Tirtha Beukini 
(22 Calc, 680), which was a suit for arrears of chaukidari tax, payable by 
a ^tnidar under the patni setHeraeot, it was held that the amount for 
which he was thus liable was rent. It was said that the consideration 
of the payment was the occupation of the land, or the holding of the 
patni tenure, and the payment was to be made periodically to the 
gamindar by the patnidar^ and was lawfully payable ; it came within the 
definition of rent But see note^o s. 74. 

Intoreat.-^I merest is not rent within the meaning of the term ns 
defihed in this Act {Kailask Chandra De v. Torah Nath Mandat^ 
25 Calc., 571 n). See also Bat Charan Chcsh v. Kumad Mohan Datta 
(2$ Calc., 57 t I 2 C. W. N., 29^), and lihof^abati Dcbya v. Bauinta 
Kumari^ n C. W. N., no; 5 C. L. J., 69. But In s. 169 (cl the word 
^ includes interest (per Ghose J., in Bijai Chandv, S. C» Mukhurji^ 
5 C. L. and in sec. 161, as amended by sec 5c, Act I, B. C., of 

1907, which prevails in Bengal only, the terms “arrears" and “arrear of 
rent,’’ for the purposes of Chapter XIV of the Act, include interest decreed 
under sec. 67, or damages awarded in lieu of interest under sec. 68 (1). 

Bent is moyeable property; the right to collect it may 
be sold.—It has been held in Mohesh Chandra Chaturji v. Guru 
Prasad Bai, (13 W. R., 40?) that for the purposes of Acts VIII and X of 
1859, rent comes within the terms “property," and “ moveable property," 
and that, therefore, in execution of a decree for arrears of rent the judg* 
ment'debtor^s right to recover rent from an under*ten?nt may be sold. 
Whether this can be done under the present law has not yet been deter¬ 
mined, but there*would seecn to be no reason why it should not be done. 
The right to collect back rents is frequently tiaosferred privately, and 
there would seem to be no legal obstacle to its being traodferred in 
invUum. “ Debts" are expressly mentioned in sec. 266 of the Code of 
Civil Procedure as being liable to attachment and sale in execution pf a 
decree. But a decree for money cannot be sold under the provisions of 
sec. 273, C. P. C., and under sec. 148(4) of this Act the assignee of a 
decree for arrears nf rent cannot ^pply for execution of it, unJess the 
landlord's interest in the land has become and is vested in him. We are, 
therefore, confronted with this anomaly that the right to collect rent may 
apparently be transferred privately and sold in execution of a decree, 
^but the same right in its more perfect form of a decree cannot be sold 
section 375 of the Civil Procedure Code, a^d can only be enforced 
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by ED E8$ig:ne^, if he funl^r acquires his transferor's interest in the land. 
A suit by an assignee for rent, the right to collect which has been trans¬ 
ferred to him, would be a suit for a debt and not one for rent; because 
the amount would nut be payable to the landlord for the land (fihagwan 
Sakai V. Sangeuar Ckaudkri^ 19 W. R., 4315 sec ccntrif^ Samasundari 
Dasi V. Brindaban Ckandra Mtzzumda9\ Marsh., 19^; Lai Mohan 
Singh V. Trailakhyonaih Gkosk^ 14 W. R., 456 i Hridai Muni Bar want 
V. SibMdf IS W. R., 344). 


(6) “ Pay,” “ payable ” and “ payment,” used with 
reference to rent, include “deliver,” “ deliverable ” and 
“ delivery.” 

(7) “ Tenure ” means the interest ofa tenure-holder 
or an unde3‘-tenure-holder. 


Extended to the Chota-Na^pur division, except the Uiitritt of Man- 
‘bhum (Not., Feb. 9th 1903). Rut for or an under tenure-holderread 
**and includes an under-tenure.” 

In this Act the word tenure” is almost invariably used in its strict 
sense of the in teiest of a "tenure-holder,” but in rulings under the old 
Aqis, and often even nove it is loosely used as synonymous with ^Henancy.” 
This is of course incorrect io cases to which this Act is applicable. 
" Tenure-holder” i» dehned in section 5, sub-sec. (t). 

(8) ‘‘Permanent tenuro*^ means a tenure which is 
heritable aud which is not held for a limited time. 

The subject of peimanent tenures is discussed in the notes to 
Chap. 111 . , - 

(9) Holding ” means a parcel or parcels of land 

held by a raiyat and forming the subject of a separate 
tenancy. 

Holding.—According to this deBaition the land held by an 
r<ny(ti would not seem to be a holding, as in sec. 4 under-raiyats are 
classified separately from r^yats ; but no doubt it roust be a bolding, 
an under-niiyai being neither a proprietor nor a tenure-Bolder. This is 
ft^cher> apparent from the terms of sec. 115, as amended by the Bengal 
Tenancy (Amendment) Act, 111 , B.C, of 1698, in which "the 
of an under-raiyat ” is referred ta 

An undiyided aharo in a parcel or paroela of landoannot 
be a hokliag.— The deBnition of "holding” in this eub-section ”evi- 
8 
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Chand MiAtah^ tZ Calc., 393). See note to 5.74. Act VIlIi B. C, 
of 186a (tbe Zamindari Dak Act) has now been repealed by Act IV of 
1907 (the Repealing and Amending (Rates and Cesses) Act, 1907. 

Chaulcidari Tax.^Chaukidari tax, too, would not seem to come 
within the definition of rent, but in AhsanulUih v. Tirtha Bashini 
(33 Cal;., ^80), which was a suit for arrears of chaukidari tax, payable by 
a pa/nidar under the pa/m settlement, it was held that the amount for 
which he was thus liable was rent. It was said that the consideration 
4 if the payment was the occupation of the land, or the holding of the 
pa/nt tenure, and the payment was to be made periodically to the 
sa/nindar by iht pa/nt'dary and was lawfully payable ; it came u^tthin the 
definition of rent. But see note^o s. 74. 

lotereet.^Interest is not rent within the meaning of the term as 
deAhed in this Act i/C(u7atA Chandra Dc v. Tarak Nath Mandaty 
35 Calc., 571 See also Bat Charan Chash v< Kumnd hfohan Datta 
(35 Calc., 571 ; 3 C. W. N., 29?), and likagabati Dehya v. Dasanta 
Kumariy n C. W. N., 110; ; C. L. J., 69. But in s. 169 (c) the word 
^i^nt” includes interest (per Ghose j., in Bipd Chnndy, 5 . C. Mukhurjiy 
5 C. L. J 1^)7^ and in sec. 161, as amended by sec. 51, Act 1 , B. C., of 
1907, which prevails in Bengal only, the terms '^arrears” and ^*arrearof 
rent,” for the purposes of Chapter Kl V of the Act, include interest decreed 
under sec. 67, or damages awarded tii lieu of interest under sec. 68 (i). 

Bent is moveable property; the right to collect it may 
be Bold.—It has been held in Mohesh Chandra Chaturji v. Guru 
Prasad Raiy (13 W. R., 401) that for the purposes of Acts VIll and X of 
18$9, rent comes within the terms “ property,” and moveable property/' 
and that, therefore, in execution of a decree for arrears of rent the judg- 
ment^debtor’s right to recover rent from an under-tenant may be sold. 
Whether this can be done under the present law has not yet been deter¬ 
mined, but there'would seem to be no reason why it should not be donel 
The right to collect back rents is frequently ti^nsferred privately, and 
there would seem to be no legal obstacle to its being transferred m 
invitum, Debts ” are expressly mentioned in sec. 366 of the Code of 
Civil Procedure as being liable to attachment and sale in execution pf a 
decree. But a decree for money cannot be sold under the provisions of 
sec. 373, C. P. C., and under sec 148 (A) of this Act the assignee of a 
decree for arrears nf rent cannot apply for execution of it, unless the 
landlord's interest m the land has became and is vested in him. We are, 
therefore, confronted with this anomaly that the right to collect rent may 
apparently be transferred privately and sold in execution of a decree, 
but the same right in its more perfect form of a decree cannot be sold 
under section 373 of the Civil Procedure Code, upd can only be enforced 
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by an a8$ignee, if he furtl^er acquires his transferor’s inter^^st in the land. 
A suit by an assignee for rent, the right to collect which has been trans^ 
ferred to him, would be a suit for a debt and not one for rent; because 
the amount would not be |>ayable lo the landlord for the land (BAagwan 
SfiAai V. Snn^fssar CkauJhri^ 19 W, K., 431 5 see conir^\ Samasundari 
Dasi V. Brindaban Chandra Matumdar^ Marsh., 199; Lai Mohan 
Singh V. Trailakhyonatk Ghoshy 14 W. R., 4$6 ; Hridai Muni Barmani 
V. SibMd, 15 W. R., 344). 

(6) “ Pay,” “ payable” and “ payment,” used with 
reference to rent, include “ deliver,” “ deliverable ” and 
“ delivery.” 

( 7 ) “Tenure ” means the interest of a tenure-holder 
or an under-tonure-holder. 


Extended to the Chota^Nagpur division, except the distntt of Man- 
bhuen (Not., Feb. 9th 1903). liut foror an under tenure-holder” read 
**aad includes an under-tenure.” 

In this Act the word tenure” is almost invariably used in its strict 
sense of the interest of a ** tenure-holder,” but in rulings under the old 
Acts, and often even no\e it is loosely used as synonymous with "tenancy ” 
This is of cot^se incorrect in cases to which this Act is applicable. 

Tenure-holder” U defined in section 5, sub-sec. (t). 

(8) “Permanent tenure” means a tenure which is 
heritable and which is not held for a limited time. 

The subject of permanent tenures is discussed in the notes to 
Chap. in. « '' 

( 9 ) “ Holding ” means a parcel or parcels of land 

held by a raiyat and forming the subject of a separate 
tenancy. 

Eoldiog.—According to this defioiiion the land held by an under- 
«r<zi3fa/would not seem to be a holding, as in sec. 4 uoder-ralyats are 
classified separately from raiyats ; but no doubt it must be a holding, 
an under-raiyal being neither a proprietor oor a tenure-fiolder. This is 
further ” apparent from the terms of sec 113, as amended by the Denial 
Tenancy (Amendment) Act, ill, B.C, of 1S98, in which the 
of en under-raiyat ” is referred lo. 

An undiyided share in a parcel or parcels of landoannot 
be a holding.— The definition of "holding” in this sub-tec tion **evi- 

3 
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dently applies only to an entire parcel or entire parcels, and is not in¬ 
tended to ,include an undivided share in a parcel or par cels, and the 
reason seems to be obvious. A raiyati holding, which from the very 
deAnltinn of ^^raiyat” in section 5, sub-section a, means land occupied by 
a raiyat for the purpose of cultivation, can be ordinarily held only in its 
entirety ; and cultivation of an undivided fractional share of a parcel 
of land will ordinarily be meaningless. A tenure, on the other hand, 
which is the interest of a tenure-holder,*’ who is defined in section 
sub-section (r), as a person who has acquired a right 10 hold land for the 
purpose of coUectiog rents or bringing it under cultivation by establishing 
tenants on it, may relate only to an undivided fractional share in land 
without leading to any practical difliculiy. And it is for this reason tb<*)t, 
while tenure” is defined as the interest of a tenure-holder or an under- 
tenure-holder, “ holding ” is defined, not as the interest of a raiyat, but as 
a parcel or parcels of land held by a raiyat and forming the subject of a 
separate tenancy. If the defioition^f ** holding were to include an un- 
divided fractional share in a parcel or parcels of land, the definition 
would be incompatible with the provisions of sections lai and izz of the 
Act, which relate to the distraint of ciops or other products of holdings.” 
(per Banerjee, J., in //4trt Charan Httsu v. RanjU I C. W. N., 

52 T; 25 Calc., 917}. See also Batdyrt Naik De v. ///w, (25 Calc., 917: 

2 C. W« N., 44]. An undivided share does not fall within,the definition 
of ^holding’ given in Hengal Tenancy Act, and sec. 30 of the Act does 
not apply to the enhancement of rent of such a share {liaribol Brahma 
V. Tasimuddin Afandaly 2 C. W. N., 680), and the purchaser of an 
undivided share of raiyati holding cannot acquire any right to annul 
incumbrances under s. 167 (Akadu//*: v. Gagan MoUahy 2 C. L. J., 10 ; 

6 C. W. M., Ixxxiv). Under Act VIII, B.C., of 1669 a right of 
occupancy could be acquired within the meaning of the proviso to sec. 37 
of the Revenue Sale Law in a share of undivided property {Baidya Nath 
Mandat v. Sudkaraw A//m\ 8 C. W. N., 751)- See also l/wa Charan 
Baruak v. Mam Ram Btiruah, I8 C. W. N., 192). J‘he partition of an 
estate under Act VItl, B.C., of 1876, by which a holding, formerly, 
appertaining to the joint estate is apportioned between the co-sharers, of 1 
the estate, has the effect of dividing the holing into two or more hold-' 
li^s {Prniap Chandra Das Y. Kamala Kanta Shatuiy 10 C. W. N., 818). 

( 10 ) ‘‘ Village ” meaQg an area included in a village 
map of the revenue-survey within the same exterior 
boundary, or, where no such maps have been prepared, 
such area as any officer appointed by the Local Govern* 
meut in this behalf may determine after local inquiry 
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held on such notice as the Local Gk»vernment consid^ 
sufBoiont for giving information to all persons interested. 

See rule 4 (e) aod (A Chap Vt of the Government Rules, made under 
this Act, App I. 

The term village,** as defined in this clause, is not confined to non* 
urban areas (ffasstut Alt v. Gm^ind Lai Basai, 9 C. W. N., 141.) 

In the province of Bengal, the following clause has been substituted 
for the above by Act 1 , B. C., of 1907. 

[( 10 ) * village ’ means the area dedned, surveyed 
and recorded as a distinct and separate village in— 
(a) the general land-revenue survey which has 
been made of the Province of Bengal, or 
(A) any survey made by the Government which 
may be adopted by notification in the,Cal¬ 
cutta Gazette, as defining villages for the 
purposes of this clause in any specified area; 
^nd, where a survey has not been made by, or under 
the authority of, the Government, such area as the 
Collector may, with the sanction of the Board of 
Revenue, by general or special order, declare to 
constitute a village.j 

In the Select Committee's report on the Bengal Tenancy (Amend¬ 
ment) Bill, 1906, the following reasons for the substitution are given. 

U hM been bronght to oar notice that eome practioal inconvenience hu 
been caused by the present definition of " village ” in snb-seotion (10) of 
lection 9 of the Act as the areaiocladed in a village map of the revenue * 
survey. In the Cadastral Surveys which are now being made in parts of the 
province in connection with the preparati<H) of a record-of* rights, it is found 
in many cases, however, that, owing to the clearance of jungle and other 
causes, the existing boundary ef a village does not agree with that apoeHaised 
in the revenue-survey, and rule 4 (c) el the Buies made by the Bengal Oov- 
ensroent prescribes that, in such oases, the evieting boundary aeoertAinod by 
the Bevenue-ofiieer is to be followed tor the purpose of map and reootd* We 
propose to bring the law into oonlormity with this role, for, we oondder it 
advisable that where a (Mastral Survey hu been made on a larger scale and 
with greater care and accuisoy than the Be venae Survey, Oovamo^t sboold 
have power (0 declare thr.t the iiApe of the Cadastral Surveysfcouid supersede 
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thoM ol tht Rovmna Sarv«j for the patpotet of the TotiADcy Act. Wt pro¬ 
pose, therefore, thet iu the Tenanoy Act, the definition of ^WilUge,*' which 

✓ 

wee adopted in the Lend Regietmtion ^Amendment) Act of 1900 , ehould he 
ioeerted. We ooniider, however, tbet the* Kerenae Sorrey nmp ehonld be 
pteiorved ea far ai poeeible as the unit of survey aud record in tiie courRe of 
the Cadaitral Survey, and that no change ehonld bo made except with the 
ianction of the Board of Revenne. We have provided for this by the new 
eUuae 27 A, which wo propose to insert in the Bill.*’ 

The new section itsA referred to is inserted after sec. ti; of the Act. 

(11) “Agricultural year” means, where the Ben¬ 
gali year prevails, the year coinmeociug on the first 
day of Baisakh, where the Fasli or Atnli year prevails, 
the year commencing on the first day of Asin, and, 
where any other year prevails for agricultural pur- 
poses^^that year. 

▲grioultural years- -The Bengali ye-ir prevails generally through- 
out Bengal, and is current in those disiricis in which other years aie not 
prevalent. The ist November, 1889, the date of commencement of this 
Act, was the tyth Kartik, 1292, according to the Bengali year. 

The Fasli or “harvest year” prevails in the districts of the Patna 
division (w/V., Champaran, Saran, Muzaffarpur, Darbhang#, Patna. Gaya, 
and Shahabad), in the dUiricis of Bhagalpur and Mon^hyr of the 
Bhagalpur division, in parganas Oharampur, Harawat, Chhai and 
Dhaphar in the west of the Fumeah district, in the Godda sub-division, 
Tuppa Hardwai of the Dumka sub-division and Taluk Taor of the 
Deogarh sub-division, all in the district of the Sonthal Parganas, in the 
Pa,laTnau district, in the Kharakdiha sub-division of the Hazaribagh 
district, in pargana Brirabhum in the Manbhuin district, and in parts even 
of Singhbhum of the Choia Nagpur division. The isi November, 1885, 
was the 9th KarOk, 1293, according to the Fasli year. 

The Am\i revenue or Wilayati year prevails in Orissa, in the Tamluk 
and Cental sub-divisions of the Midnapore district, also in the sadar 
sub-division of the same district, except in tbanahs Binpur, Garhbeta and 
parts of Debra and Keshpur, and in those parts of the Singhbhum district 
where the Fasli year is not used. 'That it is in force in parts of the 
Chota Nagpur divi:»ion is apparent from secs. 3] and 44, Act I, B. C 
of 1879- Ii commences un a varying date each year. The 1st Novem¬ 
ber, 1883, was the 18th Kartik, 1393, of the Amli or Wilayati year. 

Ihe Magbi (/'. r. the full-moon of Magh) year prevails in Chittagong, 

The lit November, 1883, was the 17th Kartik, 1347. according to the 
Maghi year. 
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The MiilUi prevails in those parts of the district of Purneah, 
i.ty Parganas Haveli, Surjapur, Powakbali^ &c., where the Fasli and 
Bengali years are not in force. The Fasli year prevails in Parganas 
Dharampur, Haravvat, Chhai and Dhaphar, and the Bengali year in the 
southern and south-eastern parts of the district, viz,y Parganas Kahjolf, 
Badour, &r. The Mulki year is a year in advance of the Bengali year. 

In the Ranchi district and the adjoining parts of the Hararibagh 
district, the Sambat year is \a force. The Sambat year can be readily 
ascertained by adding 57 to the year of the Christian era. 

(12) Permanent Settlement’^ means the Per* 
maueut Settlement of Bengal, Behar and Orissa^ 
made in the year 1793. 

Permanent Settlement.—This clause was framed with the imen* 
tion of making it clear that the Permanent Settlement referred to in the 
Act is in all cases the Permanent Settlement of Bengal, Bebar and 
Orissa, made in 1793, and not, as regards any district or ared sub¬ 
sequently settled, the Permanent Settlement of such district or area.^’ 
(Rent Commission Report, vol. I. p. 14, para 23). This was the rule laid 
down In Par,tn iUbi v. Sidi Nnsir Aliy (W. R., Sp. No., Act X, 71). 
See also Nnt^cndrit 2 M Chaudhuri v. N*xzir Alt^ (toC. W. N, 503), 
The date of the Permanent Settlement has been held to be the 22nd 
March, 1793 {D/tanfiu/ Sin^A v, Guman Singhy W. R., Sp. No., Act X, 
61 ; Riijemari Debi v. Shibnath Chuturjiy 4 W. R., Act X, 4 ^)* Certain 
portions of Reg. Ill of 1828 show that the Sundaibans up to that date 
cofllinued the property of the State. {Taxmi^ha v. Asuiozh DhoVy 

4C. W. N , 513)- 

(13) “Succession” includes both intestate and 
testamentary succession. 

(14) “Signed” includes “marked” when the 
person making the mark is unable to write his name; 
it also includes “ stamped ” with the name of the 
person referred to. * 

(15) “Prescribed” means prescribed from time 
to time by the Local Government by notifieatioar« 
the official Gazette. 

Extended to the Chota Nagpur Divieion, except the diltrict 
Manbhum {Not., February 9tb, 1903.) 
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(16) “ Collector ” means the Collector of a district 
ora-oy other officer appointed by the Local Govern¬ 
ment to discharge any of the functions of a Collector 
-under this Act. 

Kotiflo&tioDS under this sub-section.— Dy a notification, dated 
a 1st April, 1886, published in the Ci%lcuUa Gtizeite of the aSih idem^ Part 
!, p. 466, all officers in charge of sub-divisions were invested with the 
powers of a Collector for the purpose of discharging the functions refer¬ 
red to in sections 69 to 71 (reUiing to produce rents) of the Act. By a 
notification, dated 28th May, 18S6, published in the Calcutta Gasettc of 
and June, t886, Part I, page 652, the Deputy Collector of Howrah, and 
by a notification, dated the 4tb May, 1895, published in the Calcutta 
Gcuteth of the ;thrV£rM, Part I, p. 274. the Senior Deputy Collector attach¬ 
ed to the sadar station of Gaya, weje invested with powers of a Collertor 
for the purpose of discharging the functions referred to in these sections. 
By a notification, dated the 7th October, 1886, published in the Calcutta 
GautU c>( \.\it 13th idem, Part I, p. 1902, all officers in charge of sub* 
divisions were invested with the powers of a Collector for the purpose of 
discharging the functions referred to in sections 12, 13 and j; of the Act. 

The appointment of an officer 10 perfoini the functions of a Collector 
under particular sections does not make him a Collector ^^for all pur¬ 
poses of the Act.” oh (that Sin^k v. Vmahil FalimOy 28 Calc., 69). 

(17) .“Revenue-officer” in any provision of this 
Act, includes any officer whom the Local Government 
may appoint by name or by virtue of his office to dis- 

^ charge any of the fuuctious of a Revenue-officer under 
that provision. 

Extended to the Chota Nagpur Division, except the district of 
Manbhum (Not., February 9tb, 1903.) 

** Under sec* 3 (17) of the Tenancy Act, officers cannot be vested 
with the general powers of a Revenue Officei;, but with certain functions 
only as specified in certain provisions of the Aci.'’( 1} 

Notiflofttiona under thie attb-seotion.—By a notification, dated 
the iitb February, 1890, published in the Calcutta GoMtlU of the 22th 
iffrm, Part i, p. 221, all Deputy Collectors in the Lower Provinces of 
Bengal have been authorized to discharge the functions of Revenue 
Officers under Chap. X and have been vested with powers of a Settle- 

< 1 > IkNwd’t Abd BotUca«ot XmuU, 10OI, Part I, Oh. I, mU S, p, S. 
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ment Officer under rule i, Cbap. VI of the rules framed by Government 
under this Act. By obtification No. 1628 L. R., dated the 17th March, 
1905, all Deputy Commissioners and all Deputy Collectors now serving, 
or who may hereafter serve, in the districts of Hasaribagb, Ranchi, Siugh* 
bhum and Balamau, are authorized to discharge all the functions of a 
Revenue Officer under Chapter II of the Chota Nagpur Commuta- 
tion Act, IV (B. C.)of 1897, as amended by Act V (B. C.) of 1903. 

*They are also vested with all the powers of a Revenue officer under 
Rule 3 of the Government Rules under section 13 of the Commutation 
Act, 

(18) "Kegistered " means registered under any 
Act for the time being in force for the registration of 
documents. 

Documents executed by lesdlords or tenants will be found to come 
withm one or other of the following (lasses :-(i) deeds of sale, mortgage 
or gift of the interest of the landlord or tenant ; (*) leases { (3) contracts 
of enhancement; and (4) documents creating incumbrances on tenures 
and holdings. 

Registration of deeds of sale, mortgage or gift-Deeds of 
sale or mortgage of rights in or of tangible immoveable property of 
the value of^s. too and upwards, and deeds of gift of immoveable 
property of any value must bp registered (sec. > 7 i Act III of 1877, secs. 
34, 59 and H3 of Act IV of 1882). Formerly, the registration of deeds 
of sale or mortgage of such property of less than Rs. 100 in value was 
optional (sec. 18, Act III of 1877); but since the passing of Act IV of 
1882, sales of such property can only be made by registered instrument, 
or, in the case of immoveable property not coming within the provisions 
of sections is’and 18 of this Act (/. e., in* the case of immoveable pro¬ 
perty other than permanent tenures and raiyati holdings at fixed rates), 
by delivery of the property {Naraia Ckandfa Ckakravarth v. Dataram 
Rai, 8 Calc., 597 j 10 C. L. R., 241 ; Makhan Lai Pal v. Banko Bihari 
Ghosh, 19 Calc., 633), and registration of a deed of sale constitutes a 
sufficient delivery of the deed to pass.4he interest in land referred to 
therein {Ponnaya Goundan^. Muttu Goundan, 17 Mad., 146). Amort* 
gage of insmoveable property of less than Rs. too in value, not coming 
within the provisions of sections 12 and 18 of this Act, may be effected 
either by unregistered deed signed by the mortgagor and attested by 
two witnesses, or, except in the cate of a simple mortgage, by delivery 
of the property (sec 59, Act IV of 1882). Delivery of possession of 
property of Ipss than Rs. too in value in porstiance of a ceittaet*of sal^ 
or mortgage, which does not come within the provliions of sections 13 
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and i8 of this A:t, gives (except ia (he case of a simple mortgage, in 
which there can be no transfer of possession) a good tide and will not 
be a(!ected by a subsequent registered deed in favour of another ; while 
delivery of po?session of property of above that value will be of no 
avail as agahist a subsequent registered deed, notwithstanding the pro> 
visions of sec. 48 of (he Repistradon Act, which prescribe (hat all duly 
registered non-teiUmeniary documents relating to moveable or immove¬ 
able property shdl take effect against any oral agreement or decl^lra- 
tion unless where (he agreement or decUntion has been accompanied 
or followed by delivery of posse.^ston.” But it has been held that wlierc 
a person purchases with actual notice of a prior oral agreement to sell 
to another person, he will not be allowed to retain the property, and a 
suit for specific performance mny be successfully maintained by such 
other person against him and the vendor A'am CAnnfirav, 

PAondtM /<r/sA»aji\ 4 Bom., u6 ; Nfinal Charan Dhabalv. Kokil 
6 Calc., 534 T 7 R >4S7 ; Chanjra Nn(h AV« v. Bhaintb Chandra 
Sarma^ 10 Cnlc.* 250; Chandra Kanf Krishna Sundiir Kat\ \o 

Calc., 710; fCannav v. Kr/thnsn^ 13 Mad., 324) The provisions of 
section 48 of the Registration Act are still .-(pplicable in the case of 
sales and moitgnge^ of property of less than Rs. 100 in value (0 which 
the terms of sections 12 and 18 of this Act will not apply, and of leases 
for terms not exceeding one year, or exempted by (/uyernment from 
registration under sec. 17 of the Registration Act. 

The provisions of sections 12 and 18 of (his Act must be read as 
supplemental to those of ihe Registration and Transfer of l^roperty Acts, 
and (hey make the registration of deeds of transfer by sale, gift or 
mortgage of permanent tenures'and raiyati holdings at fixed rates com¬ 
pulsory ; so tlia' oral agreements or declarations, or unregistered deeds 
relating to such transfers of such properties, can be of no avail, even 
if accompanied by possession {Dharmotias i 7 .ir v. Nistarsni Dasiy 14 
Calc., 446}. Deeds of sale or of gift of ordinary raiyati holdings of 
any value miut also be registered under sections $4 and 123 of the 
Transfer of Property Act. Deeds of mortgage of such holdings must 
be rej^istered, if the amount eecuaed exceeds one hundred rupees (Nabira 
Rai V. Achampiit R%Uy 3 All., 422). If tb^ amount secured is less than 
one hundred rupees, the deed, if there be one, must be signed by the 
mortgagor and attested by at least two witnesses. 

Leases.^There is no definition of ‘Mease’’ in this Act. In sec. 3, 
Act ni of 1877, the term ‘Mease” is said to‘Mnclude a counterpart 
kabubyat, an undertaking to cuUivate or occupy and an agreement to 
lease.” In ttv. 3, cl u, Act I of 1879, it is defined gfi meaning ” a 
lease of immoveable ‘‘ property ” and as including aiso {a) a paUa 
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(^) a kabuliyat or other undertaking' in writin^i not belnj? a counterpart 
of a lease, to cultivate, occupy or pay or deliver rent for immoveable 
property, (^) any instrument by which tolls of any description are let, 
and {d) any writing on an application for a lease intended to signify 
that the application is granted.” In section io$ of the Transfer of 
Property Act (IV of 1862) a lease of immoveable property is said to be a 
“ transfer of the right to enjoy such property, made for a certain time, 
express or implied, or in perpetuity, in coosideration of a price paid or 
promised, or of money, a share of crops^ service or any ocher thing of 
value, to be rendered periodically or on specified occasions to the trans* 
feror by the transferee who accepts tbe transfer on such terms.” It is, 
therefore, not a mere contract but a conveyance and affects a transfer of 
property {Kaghunatkiias Gopaldas v. Morarji Jutka^ 16 Unm., 568). Mr. 
Field in his Digest, p. 3, suggests the following definition Lease 
means a contract creating or coniinuing (he relation of landlord and 
tenant and executed by the landlord m favour of the tenant.” Pattab,” 
he defines, ** as a written lease granted to a ryot.” A lease granted to 
a tenant need not in all cases be in writing. Parol leases are in moft 
cases quite valid. In this Act the word ^ lease” is apparently used 
sometimes in that of a parol contract of letting. 

Oultivatora* Leases exempted from stamp duty.^-Article 
13, Schedule IU of ihe Stamp Act exempts from duty (0 ^ lease executed 
in the case of a cultivator without the payment or delivery of any fine 
or premium, when a definite term 1$ expressed and such term does not 
exceed one year, or when the annual rent reserved does not exceed one 
hundred rupees (see /n re SAai^an JitMar, 6 bom., 691}; and (a) the 
counterpart of any lease granted to a cultivator,” and art 16 of the same 
schedule exempts from duty the surrender of a lease, when such lease is 
exempted from duty. The Allahabad High Court has said that by the 
term cultivator” in this article only those persons are connoted who 
actually cultivate the soil themselves or who cultivate it by members of 
their household, or by their servants, or by hired labour, and with their 
own or hired stock. The class of husbandmen or actual agriculturists 
is meant; not farmers, middlemen, or lessees, even though cultivation 
may be carried on to sonie extent by such p^sons in the area covered 
by iheir lease” (5 All., 360 j Stamp Ref.). 

The Board of Revenue has held (Sec/s No. 1393 B of 9th October, 
1896, to the address of the Legal Remembrancer and the latter’s No. 
1366 of the 2nd November, 1896, in reply) that having regard to the 
dehnUion of ieaae in the Stamp Act and the use of the word executed” 
in art. 13 of Schedule II) a lease must for the purposes of the Stamp Act 
be drawn up in writing, and therefore) a documeot executed by a raiyat 
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surreQderiDg a verbal lease, evidenced only by the entry of bis name in 
the landlord’s register, must be stamped as a ** release under art 54, 
Schedule Ij and is not exempt from duty as a surrender of a lease under 
art r6, Schedule II. Bkainid Chandra Das v, Kaii Chandra 

Chakravartliy (16 W. R., 56); Safdar AH Khan v. Lackman DaSy (2 All., 
554); Curdial v. Jauhri Maly (7 AIL, 820). 

Begiatration of leaaoa-Section 17, cl. (<f), of Act IH of 1S77 
makes compulsory the registration of leases of immoveable property 
from year to year or for any term exceeding one year or reserving a 
yearly rent. The Local Government may, however, exempt from the 
operation of this clause leases executed in a district or part of a district 
the lim s granted by which do not exceed 6ve years and the annual rents 
reserved by which do not exceed fifty rupees. Section 18, cl. (c), o( the 
Act makes optional the registration of leases of immoveable properly 
for any term nut exceeding one year and leases exempted under section 
17. These provisions are repeated in section 107 of the Transfer of 
Property Act, which prescribes thai^a le.a$e of immoveable property 
from year to year, or for any term exceeding one year, or reserving a 
yearly rent, can be made only by registered instruibent ” ; while “all other 
leases of immoveable property may be made either by an instrument or 
by oral agreement.” Section 106 of the same Act further provides that 
** in the absence of a contract or a local law or usage io»the contrary, a 
lease of immoveable property for agricultural or manulactiiring purposes 
shall be deemed to be a lease fiom year to year, terminable on the part 
of either lessor or lessee, by six months' notice expiring with the end of 
a year of the tenancy.’’ But by section 117 of the Act the provisions of 
Chap. V, in which both sections 106 and to? occur, do not apply to 
leases for agricutlural purposes, unless extended to them, by the Local 
Government, which has not yet been done ; so the above cited provisions 
of the Transfer of Property Act have as yet no practical importance, so 
far at least as agricultural leases are concerned. 

Leases held to require re^tration.—When the term of a 
pattab is expressed by the words son hasafty a yeaV-by<year tenancy is 
meant, that is, a tenancy which is certain for the period of one year and 
will continue beyond that period until it^is properly put an end to by 
either party, and such a pattah must be registered (Kam Kumar Afandal 
V. Brajakari Mirdha^ 2 B. L. K, A. C., 7$ ; Jo W. R., 410). A lease for 
more than a year is none the leas a lease, because a condition is attached 
to the consideration and because its term may be lessened on thp payment 
of a sum of money by the lessor: it must, therefore, to registered and 
cannot be used in evidence,* if not xtd^\%^trtAKBaksk Aliir. Nabotaray 
ij W. R., 466). The same rule applies in the case of a kabuliat for one 
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year, but coQlaiDing a provisioD extendtag its term* to more than one 
year (A*‘fisina K<Ui v, Agtfncna Biwa^ 15 W. R., 170). A lease for oue 
year but which is to remain in force till another pattab is granted, must 
be registered {Venkatathellam ChttU v. Audian^ 3 Mad., 358) A 
daul ditTkkasti or proposal for a lease of seven years, on which the 
word granted’^ has been written by the landlord as a sign of his 
acceptance of the proposal, requires registration {Safdar Rtta v. Amzad 
Ali^ 7 Calc., 703 ; 10 C. L. R., isf). But see Dwarka Naih Saha v. 
L^du Sikdar^ (33 Calc., 503). A xar-i*pe$kgi lease granted for one year, 
but with a stipulation that unless the loan were repaid within that time, 
it should continue in force, is a lease of which the registration is com¬ 
pulsory {Bhobani Makio v. Skibnatk Para^ 13 Calc., tfj). Anagr^Knent 
for a lease for four years needs registration, if the parlies intend to 
create a present demise, though the agreement may contemplate the 
subsequent execution of a formal docurntnl (Parmanandns Jivamtas v. 
Dkarsty Vifjiy 10 Bom., 101)» A lease of immoveable property for the 
life of the lessee is a lease fur a term exceeding one year and therefore 
requires registration {Farskofam Vishnu v. Nana Prayag^ j 8 Bom., top). 

Loasefl held not to require registration.-*A lease for one year 
certain containing an expression on the tenant’s part to hold the land 
longer at the same rent, the landlord should desiie it, is a lease for a 
term not exceeding one year and does not require to be registered {Apu 
Bu<^avda v. Narkari Annaji^ 3 Bom., 2i, See also Jaiijivan Das 
/avkirdiis v. Narayan^ 8 Dorn., 493 ; /agdssk Chamira Biswas v. 
Abidullak Mandaly 14 W. K., 68; Sautko Prasad Das v. Parasu 
Pradhany 26 W. R., 98; Kkayali v. ffasain Bakksk, 8 Al^^ipS ; and 
V. J7 Calc., 548/ Where a lease contained provisions for 

an ‘‘annual rent ” and for payment “of rent in advance each year,’’ but 
also contained a clause whereby the tenancy was absolutely determinable 
at any moment at the option of the lessor, it was held that such a deed 
was not compulsorily registrable {Rainasabkapaiki v. Venkaiachaiam 
14 Mad., 271) Mere preluninanes to a lease, such as a daul darfcAast 
or proposal for a lease, unaccepted by the landlord, do not require 
registration {Ckuni Mandar v. Ckandi Lai DaSy 14 W. R., 17S; Mihiru.’^ 
ftissa V. Abdul Gkaniy 17 «W. R., 509; Luckmessar Singh v. DukkOy 
7 Calc., 708 ; 10 C. L. R., 127 ; Lai Jha v. NegrUy 7 Calc., 717). Such 
preliminaries to a lease as a dauty or an amaldan\ also need not be 
registered {Golak Kishor Acharji v. Nand Mohan Dsy 1% W. R., 394). 
An amaldastaky bestowed merely to give possession pending the execu* 
tion of a formal instrument does not require to be registered {Bamvafi 
Lai V. Sungam Laly 7 W R., 380). Neither does an amainama not 
creating an interest beyoad a year [Badhlka Prasad Chandra Ram 
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Suwiar Rni^ i B. L. R., A. C.> 7 i Abdul Vidona Jones v. Harone Esmilty 
7 B. L. R., App, 31 ). An agreement for a lease does not require regis¬ 
tration {Ukainib Nath Khefiri\. Kishori Mohan Skaha, 3 B. L. R., App., 
i). Where by an ekrarnatwi tenants conjointly promised that they 
would sign, and have registered, kabuliyats for rents at rates mentioned, 
it was held that the document did not come under cl. (b) of sec. t; of 
the Kegistr.ition Act, lli of >877, but come under cl (h) as a document 
merely creating a right to obtain another document, whiclt would, when 
executed, create or declare an interest {Pratap Chandra Chcsk v. 

s 

Mohendsa Nitik Parkkaii^ t; Calc., 291 ; L. R., 16 I. A., 233}, A Haul 
Jihristy containing a list of the holdings and rates of rent of the raiyats 
with their signatures and specifying seven years as the period for which 
these holdings were to continue need not be registered [Kartik Natk 
Pandty v. Kkakan Sin^hy 1 C. L. R., 328; Oanf^a Prasad v. Gay;an 
3 Calc., 322 ; Nara/n /iumari v. Paw Nrtshm DaSf 5 Calc., 

864) . A document which is not^ really .1 lease but a usufiactuary 

mortgage, the consideration of which is less than Rs. 100. is not inadmis¬ 
sible for want of registration {/shan Chandra v. Sujan /itbi\ 7 B. L. )K. 
14 I Paw Dulari Kocr v. Thakur Pai^ 4 Calc., 61). A document provid¬ 
ing for the payment of a portion of a salami on the day when possession 
was to be given and for the payment of the.remainder by insulments is 
not a lease or an agreement to lease, and is admissible in evidence 
without registration Nath Mitra v. Surendro Deb Piv\ 9 Calc, 

865) . An agreement varying the terms of a lease need not be reduced 
to writing or registered [Satyesh Chandra Saskar v. Dkanptil Singhy 
24 Calc., 2o). Leases creating mere tenancies-at-wi 1 l do not requije 
registration (Khuda Buksh v. Shtoditty 8 All, 405 ; Jtvraj Gopal v. 
Atmaram DayaraWy 14 Bom., 319). A document given by the owner of 
land to his tenant varying the terms of tenancy with reference to the 
amount of rent to be paid is not an instrument relating to an interest in 
immoveable property and does not require registration {Obai Goundnn v 
Pamalinya Ayyaty 22 Mad., 2171. 

Begiatration of uoder-raiyats’ leasee.--Besides being subject 
to the above mentioned provisions, under-raiyats’ leases must also be regis¬ 
tered, if the rents reserved in them exceed by 2$ per cent, the rents pay¬ 
able by their raiyat landlords [sec. 48 (a)]; and their raiyat landlords 
cannot recover rents exceeding their own by more than 50 per cent. In 
case of non-registration, the raiyat landlords cannot recover from the 
nodcr-raiyats rents exceeding byi^p. c. the rents payable by them 
[sec, 48(b)]. Further, an under*raiyat's lease is only valid ogainst the 
raiyat’s landlord if registered, [sec. 8$ (i>; and no such lease shall be 
admitted to registration, if It purports to create a term exceeding nine 
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years [sec. 85 {2) \ In the case, of sob^eases executed before the 
conKnencem^Qt of the Tenancy Act, they are only valid for nine years 
after the co ntnencement of the Act [sec 85(3)}. 

Bsgietration of oontraota of eohanoemant.-’Con tracts for 
the enhancement of occupancy or non-occupiDcy raiyats’ rent must be 
re^dscered [secs. 29 (a) and 43)]. subject, however, to proviso (n to s. 
29, and to the proviso to $. 43, re^jardin)^ tluee years* continuous payment. 
There is no sjch provision with regard to the enhancement of the rents 
of tsnure-hoiders, raiyais holding at fixed rates, or under-raiyat5» except 
that in the case of under-raiyats, when the rents payable by them 
exceed the rents payable by their raiyat landlords by more than 25 per 
cent, the contract must be registered, and even then they cannot 
exceed their raiyat landlords* rents by more than 50 per cent. 

Registration of documents creating iDoumbranoes on 
tenures or holdings.--Section 161 enacts (1) that the term ^^Incum¬ 
brance ” used with reference to a tenancy, means any lien, sub-tenancy, 
easement or other right or interest created by the tenant on his tenure 
or holding or in limitation of his own interest therein, and not being a 
** protected interest ” as dehned in sec. r6o; and (2) that the term 
registered and notified incumbrance” used with reference to a tenure 
or holding sold or liable to sale in execution of a decree for an arrear 
of rent due in.respect thereof, means an incumbrance created by a 
registered instrument of which «a copy has, not less than three months 
before the accrual of the arrear, been served on the landlord in the 
manner provided in the Act. In the case of the sale of a tenure or hold¬ 
ing at fixed rates, it is first put up to sale subject to registered and notified 
ncuRibrances (sec. 164}, and it is only in the case of the sale proceeds 
being insufficient to liquidate the amount of the decree with costs, that 
the tenure or holding at fixed rates can be sold with povk^er to annul 
all incumbrances (sec. 165). Occupancy holdings are ordinarily sold 
with power to annul all incumbrances (sec. 166) ,* but the Local 
Government has power to direct by notification in the official Gaiette 
that occupancy holdings or any specified class of occupancy holdings 
in any local area, put up for sale in execution of decrees for rent due 
on them, shall be sold subject to registered and notified incumbrances 
(sec. j68). So far the Local Government has not issued any such 
notification. 

Effect of non^registrfttioD of documeote required to be 
regietered.—Section 49 of the Registration Act enacts that no docu¬ 
ment required by'section 17 to be registered shall affect any immoveable 
property comprised therein, or be received as evidence of any transaction 
affecting such property unless it has been duly registered, and under' 
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sec. of the Evidence Act secoedarf evidence of the contents of such 

a dcKoment is inadmissible (Afam btokini Diui v. Bisken Mayi Dasi^ 7 

% 

W. N., uo; Omary, AMul Gkafur^ 9 W. R.^ 43$; Rahmafullah v. 
SariaUfiM, 10 W. R., F. B., 51 ji B. L. R., F. B.» 58 ; Ram Kumar Man^ 
dal r, Brajakari MirdMa, 10 W. R., 410; 2 B. L. R., A. C., 75; Kabulan 
V. Si<tmshir Ali\ n W. R., 16 ; AW<< Chaftd ManHal v. Gopal Chandra 
Bkaitacharji^ W. R., 163 ; Dinanatk Mukkurjt v. Debnaih MalUky 
S B, L. Rm App., 1 ; 13 W. R., 307 ; FuUk Chand Saku v, Lilambar 
^Singk Das^ 9 B. L. R., 433 \ 14 Moo. 1 . A., 139 ; t6 W. R1 P. C., t6 ; 
Crowdie V. Kular Chaudhri, 21 W. R, 307 ; Shiba Sundari Debya v. 
Saudamini Debya^ 25 W. R., 78; Ram Chandra Haidar v. Cabinda 
Chandra Sin^ i C. L R, 542 ; Hurjivan Virji v. JamsHji Nmoroji^ 9 
Bom, 63 ; Nanf^H v* Raman^ 7 Mad., 226 \ Sambayya v. Gangayya^ 13 
Mad., 308 ; Parashram v. Ganfuity 21 Bom., 533>. 

A lease which is by law required to be registered cannot, if unregis¬ 
tered, be received in evidence, even of the tenant’s personal liability 
thereunder {Marlin v. Shto Ram Lal^ 4 All., 233). But when the right 
of the landlord is admitted, and the rate of the rent is not disputed and 
the only question is as to payment, a suit for arrears of rent should not 
be dismissed for want of regislaatlon of the defendant’s kabuliai [Resa 
AH V. Bhikan Khan^ 7 W. R., 334 \ Dlnonath Mukhurji v, Debnatk 
14 W. R., 439). If a contract of letting is for want of registra¬ 
tion ineffectual, the landlord is not debarred from giving other evidence 
of a tenancy and requiring the Court to adjudicate on his right to eject 
kVinkata^irisamindar s, Raghava^^\h^^.^ 142). A tenant can prove 
his tenancy without proving his lease, if be has one, which is inadmis¬ 
sible for want of registration {Surath Narain ImI v . Catherine Sophia^ 

1 C. W. N., 248 ; SHanatk Pal v. KarUk GanH, 4 C. W. N., Ixii j 
Faril v. Rtsamuddin^ 6 C. W. N., 916 ; see also Kedarnath Joardar v. 
SharafunnmOy 24 W. 4251. An unregistered document, if followed 
up by delivery of possession, may be used as evidence of that possession 
(Gopi Chaiid v. Liakat Hosseiny 25 W. R., 3i i). In a suit for a breach 
of a covenant to register contained in an unregistered mortgage deed, 
the defendant cannot plead the non-registradon of the instrument for 
the purpose of protecting himself. Such, a deed is admissible in evi¬ 
dence for a collateral purpose without being registered {Sham Narain 
Lai V. Khimajit Maioiy 4 B. L R, F. B., i ; 12 W. R., F. B., ii; 
Manmotkonath De v, Srinaik Gk^sky 20 W. R., 107 ; Nagappa v. Dtvu y 
14 Mad.> 55; Raja of Venkaiagiii v. Narayana Reddiy 17 Mad,, 456; 
Magniram v. Gurtnukk Raiy 26 Calc, 334). An unregistered 
document requiring registration as affecting an interest in land li admis¬ 
sible in evidence for any purpose for which registration is collateral 
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\Laekmipai Singh Dugar -v. Khairat AU^ 4 B. L. R., F. B., 18 j 12 W< 
R.i F. B.-, 11 ; Skib Prai^ Dns v. Annapurna^ 12 W. R,, 455.J 3 -8. L 
R., A. C., 451 ; Ai/a/unnissa v. Nussatn fCkan^ 9 Calc., 520 ; 12 C. U 
K., 209 ; Khttihah v. Bihari Lai, 3 Atl., 523 ; Subramaniam v. Perumal 
Beddi, iZ \ Antnji v. Datf^i, 19 Bom., 36* Vani v. Bnm\ 

20 Bom., 5 S 3 )* the transactiOQ it divisible, as 

when upon a loan 6f money it it agreed (i) that the loan shall be 
secured by a bond containing a covenant for repayment of the sum 
advanced : and also (2) that certain designated property shall be hypo* 
thecated as collateral security for the repayment of the loan {Krishna 
Ltxll Ghosh V. Bononuili Bat, 5 Calc., 6t 1 ; 5 C. L. R., 43 ; Bengal Bank- 
ing Corporation v. hi ackertkh, 10 Calc., l\%\ Sheo Dial s. Prag Dal 
3 All., 239 ; Caur Charan Sarma v. Jinnat Alt, n C. L R,, 
166 ; Larh/mn Singh v. Kesri, 4 All., 3), and svhen the transaction 
is indivisible, the unregistered document is inadmissible in evidence 
(Matangini Dasi v Bawnarain Sadkkan, 4 Calc., 83 ; 2 C. L. R., 428 \ 
Baju Ba/u v, Krisknarax* Ram Chandra, 2 Bom., 273 \ Venkafrayudu 
V. Piipi, 8 Mad., 182 ; Gurunafh Skrinivas Desai v, Chenbasappa, 
18 Bom., 745). In two cases it has been held that when the plea as^o the 
Inadmissibilityofevidencefor want of registration has not been taken 
In the Court below, it cannot be allowed in second appeal (Girish 
Chandra Rai Cltaudhri v. Atnina Khatun, 3 B. L. R., App., 125 ; Cunie 
V. Chatty, 11 W. R., $20). But these two rulings are of date prior to the 
passing of sec. 49 of the Registration Act, and would not 'appear to be 
now good Jaw. In another case it has been held that a Court is bound 
in regular appeal to entertain an objection that a document is invalid for 
want of registration, even though no objection may have been raised to 
its admissibility in the Court below {Dasawa v. Kalkapa, 2 Bom, 489). 

Gonfliot bolveen registered and unregistered deeds 
SeclioTSi 50 of the Registration Act provides that documents of certain 
specified kinds, if registered, shall lake effect as regards the immoveable 
property to which they relate against every unregistered document relau 
ing to thje same property, and not being a decree or order, whether such 
unregistered document be of the same nature as the registered document 
or not The provisions of thi^ section are of much less importance than 
they were before the passing of the Transfer of Property Act, sec. 54 of 
which Act ‘Virtually abolishes optional registration’^ (per Garth, C.J., 
n Narain Ckakravartti v. Dataram Bas\ 8 Calc., 597 ; 10 C. L. R., 241), 
The only deeds affecting the interests of landlords or tenants in regard 
to which there can now be a coniltct between registered and unregister* 
ed deeds are leases of immpveabk property for a term not exceeding 
one year, leases specially executed by Govemcnent under sec. 17 of 
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the Registration Act, and mortgages of immoveable property of lest 
than Rs, loo in value. Registered deeds of these classes must prevail 
over unregistered deeds, whether accompanied by possession or not, 
except when the lessee or nsortgagee under the subsequent deed 
has taken with notice of the prior deed, in which case the prior 
deed will prevail {Abul Httssain v. Raghu Nath Sahu^ 13 Calc., 70. See 
also Fijaladin Khan v. Fakir Mahomed Khan^ % Calc., 337 ; 4 C. 
L. R., 257 ; Narain Chakravartti v. Daiaram Rat\ 8 Calc., $97 ; 10 
C. 1 .. R., 241 ; Bimaraz v. Papaya^ 3 Mad., 46; Kondayya v. Guru- 
vapfia^ 5 Mad,, 139 ; Muihanna v. Alibeg^ 6 Mad., 174 ; Kadar v. Ismail^ 
9 Mad., 119 ; Krishnammaw, Suf anna^ 16 Mad., 148 ; Skhratn v. Gefiu^ 
6 Bom., 515 i Nathising Sobkai v. Kuvarji Javher^ 10 Bom, 105; 
TrikafH Modhav Shet\. Harjivan Shift 18 Bom., 332 : Diwan Singh 
v.Jadho Singhs t9 AIL, r4$). In one case, following Wyatt v. RamveHy 
(<9 Ves., 432), it has been said that it is only when notice of a prior con¬ 
veyance of which registration is n^ compulsory is so clearly proved as to 
make it fraudulent in the purchaser to take and register a conveyance in 
prejudice to the known title of another that the registered deed will be 
suffered to be affected {Bhalu Rat ^,Jakhu Raxy it Calc., 667. See also 
Naraztmulu v. Somannay 8 Mad., 167). In another case it has been 
ruled that although the mere fact of possession having been taken by a 
purchaser under an unregistered conveyance is InsufHcient ofitsel/to 
establish a good title to a property as against a subsequent registered 
purchaser, and is not conclusive evidence of notice as against hmi, yet 
in the majority of cases such possession is very cogent evidence of notice 
(Nani Bihi v. Hafizullay 10 Calc., 1073. See also Ditto Nath Ghosh v. 
Auiahnani Dtbiy 7 Calc, 753; to C. L. R, 129; Lakshman Das 
V. Dasraty 6 Bom ., t68 ; Damiayu v. ChembasapUt 9 Bom., 427 ; Motesh 
•war Baikrishna v. DatiUy 12 Bom., $69; Ram Autar v. Dhanauriy 
8 AIL, ;4o. 
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Glasses op Tenants. 

of t«- ^ There shall be, for the purposes of 

this Act, the following classes of tenants, 

(namely):— 

( 1 ) tenure-holders, including under, tenure-holders, 

(2) raiyats, and 

(3) under-raiyat3,.^hat is to say, tenants holding, 
whether immediately or mediately, under raiyats ; 
and the foll owin g_cla88e8 of raiyats, (namely):— 

(а) ituyats hplding^at.fixed rates, which expression 

means raiyats holding either at a rent fixed in 
perpetuity or at a rate of rent fixed in per¬ 
petuity, 

(б) occupancy-raiyats, that is to say, raiyats hav¬ 

ing a right of occupancy in the land hdd by 
them, and 

(c) non-occupaucy-raiyats, that is to say, raiyats 
not having such a right of occupaney. 

s 

Extended to Orissa (Not., Sept, loth, 1891). 

I ft addition to the classes of raiyats mentioned in sub-section (3), there 
is also anot her clas s viz., sy tl c d raiyatj^ i raiyats who have for a 
period of twelve years held as raiyats lands situate in any viltagfe {vidt 
stc, 2p_and note thereto) . • 

5 . (l) “Tenure-holder” means primarily a person 

MewiDgof who has acquired from a proprietor or 

k(jd^””nd from another tenure-holder a right to 

“rwyM.- hold land for the purpose of collecting 

rents or bringing it under ^Itivatipn by establishing 
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tenants on it, and includea also the successors in 
interest of persons who have acquired such a right. 

{2} “Raiyat ” means primarily a person who has 
acquired a right to hold land for the purpose of culti¬ 
vating it by himself, or by members of his family, or 
by hired sprvants, or with the aid of partners, and 
includes also the successors in interest of persons who 
have acquired such a right. 

Explanation .—Where a tenant of land has the 
right to bring it under cultivation, he shall be deemed 
to have acquired a right to hold it for the purpose of 
cultivation, notwithstanding that be uses it for the 
purpose of gathering the produce of it or of grazing 
cattle on It. 

(3) A person shall not be deemed to be a raiyat 
unless he holds land either immediately under a pro¬ 
prietor or immediately under a tenure-holder. 

(4) In determining whether a tenant is a tenure- 
holder or a raiyat, the Court shall have regard to— 

(a) local custom ; and 

(t) the purpose for which the right of tenancy 
was originally acquired. 

(5) Where the area held by a tenant exc^^ one 

hundred standard,bighas, the tenant shall be prgsum- 

ed to be a tenure-holder until the contrary is shewn. 

Extended to Orissa (Not., September loth, 1891). Sub-section (1) 
has been extended to the Chota Na>tpur division, except ibe district of 
Mnnbhum (Not., Feb. 9ih, 1903). • 

Meaning of tenure bolder and raiTat.’*—The Select 
Committee in their report on the Bengal Tenancy Bill, 18S3, explained 
that in this section they bad ^endeavoured to describe, rather than to 
define, each class,as in their opinion ** any attempt to frame a rigid 
definition of either class would tend to create rather than to remove 
difficulties.'^ (Selections from papers relating to the Bengal Tenancy 
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Act, 188 5 i p« 23 i)« The description given is, however, in accord with 
the rulings of the High Court on the subject under'the former rent law. 
See Dhaf^jt Singh v. Guman Stngk^ W. R., Sp. No., 1864, Act X, 6l; 
G<^i Mohan Rai v, Shih Chandra Sin^ r W. R, 68; Ram Mangal 
Ghosh V. Lakki Ntxrain Saka^ i W. R., 71 ; Karu Lai Tkakuf 
V. Lackmipat Dugar^ 7 W. R., 15 ; Uma Charon Datta v, Uma Tara 
Dehiy 8 W. R., 181 ; ICa/i Char ah Singh v. Amiruddin^ 9 W. R., 579 ; 
and Durga Prasanno Ghosh v. Kali Das Datla^ 9 C. L. R., 449. In (he 
last mentioned case it was pointed out by Field J., that the only test 
of a raiyati interest which con be applied in the present state of the law 
is to see in what cooditlon the land was when the tenancy was created. 
If raiyats were already in possession of the land, and the interest created 
was a right, not to the actual physical possession of the land, but to 
collect the rents from those raiyats, that is not a raiyati interest. If, 
on the other hand, the land was jun|le or uncultivated or unoccupied, 
and the tenant was let into physical possession of the land, that would 
be a raiyati interest; and the nature of this interest so created would 
not, according to a number of decisions of this Court, be altered by the 
subsequent fact of the tenant subdetting to under-tenants.” 

The mere fact that a person has acquired from a proprietor or from 
another tenure-holder a right to hold land for the purpose of collecting 
rent is not sufitcieot to prove that he is a tenure-holder within the 
meaning of the Bengal Tenancy Act. It must be proved that the land was 
let for agricultural or horticultural purposes {l/mrao v. Mahomsd Rojabi^ 
27 Calc., 205; 4 C. W. N., 76). The description of a property as a 
jote ” does not necessarily show that it is not a tenure, and that is 
simply a cultivating ‘^jote’’ or holding {Nawab AH v. Htmanio 
Kmnari^ 3 C. W. N., tiy. A tenancy which was originally created for 
the purpose of cultivation and not collection of rent was held partly 
nij-joU and partly let out to tenants; held, that this did not change 
the original character uf the grant which was raiyati, even in respect of 
the portion let out [Baidya Nath Mandat v. Sudkaram Misn\ 8 C. W. N., 
751.) A tenant holding laud and paying as rent therefor a sum of money 
exceeding one hundred rupees per annum is,/^r ihs purposes of asssss- 
meni under the Cess Aciy a tenure-holder and not a cpltivating-r^yat 
{Casperss v. Kumar Singhy 5 C. W. N., 535% A sari-peskgi l^se is 
not a mere contract for the cultivation of the land at a tent, but is 
a security to the tenant for bis money advanced {Bengal Indigo Co, v. 
Ragkubar Das, u 272 » L. R., 23 I. A, 158 ; I C. W . N., t)\ 

It is only in cases of mere contracts for the cultivation of.hnd let that 
the deed, which might be called a M^i-peshgiy would create a raiyati 
interest {Ram Khe/awan Rai v. Sam^fU 2 C. W. N., 7S8}. But 
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a ratyai by taking a sarH^pesk^t lease land of which be was previously, 
or was ' then put in possession as a raiyat does sot lose hil raiyati 
status ;ibr divest bltnself ^ his right to acquire an occupancy right 
in land {Ramdkari Singh v. Mcukimzity to C. W. N., 35}). A person 
may hi^e originally acquired a large tract of land ostensibly with the 
object wf cultivating it himself^ or by his servants or members of bis 
family, but may convert himself, so far, as third persons are concerned, 
into a rent receiver, and give those persons the right of remaining on 
the land as occupancy ratyats(Af(>A^^A Jka v. Manbharon Mia^ 5 C. L. 

J> s«)- 

Fwmorg of Ooveniment Mtatee when tenuro*holdora 
^ The farmer of an estate, which is the property of Government is a 
tenure»holder under the Bengal Tenancy Act, the payment which he 
makes being rent, as defined in section 3 ($), and not revenue. His 
lease cannot therefore be cancelled. It can only be determined by his 
ejectment decreed in a regular suit, *and a condition in bis lease per¬ 
mitting cancelment without a suit could not be enforced [sections 66, 
89, and tyS (t) (^)]. The former of an estate belonging to a recusant 
proprietor, on the other hand, takes the place of the proprietor in enter- 
ing into an engagement with the Government, and thus pays land 
revenue instead of rent. He is not therefore a tenure-holder and his 
lease may be put an end to by cancelment on default, if it contains a 
stipulation to that effect (Bd. of Revenue's C. O., No. 9 of Sept, 1893).^) 

Bub'40otioQ (4), clause (b). Purpose for which tenancy waa 
acquired.^The definition of raiyat” given in this section \i not 
exhaustive, and there is nothing in it to exclude a person who has taken 
land for horticultural purposes (ffari Ramv.Nariin,^ Laiy zi Calc., 
!ia9). A raiyat does not become a middleman simply because, instead 
of cultivating the land, he erects shops on it and takes profits from the 
shop-keepers (Khajurunnissa v. Ahmed Resaky 11 W. 88). Where 
land has with the consent of the landlord ceased to be agricultural and 
the tenant has since built a homestead or used part of it for tanks or 
gardens, the nature of the tenure r., tenancy) is not thereby changed 
{Prasanno Kumar Ckahtrji v. Jagamatk Basakhy 10 C. L. R., 3j). But 
the lessees of ^ land leased for building purposes and for the establish¬ 
ment a coal depot are neither tenure-holders, ratyats, nor nnder-raiyats, 
and lands demised for such purposes do not come within the purview of 
this Act {Rnni^ae^ Ccal Astoctation i.Jadunatk Okfiskf 19 Calc., 489), 

Bightfl M a raiyat can ba acquired tiadar a treapaMer.— 
^!^lghts as a raiyat can be acquired, though the raiyat has been let into 

(1) 0M ttW Boftrd of B«todu«’« 6omj stid SettlMnoot MmusI. 0 ., cUx. 
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the latQd by a person who is found to hare no title, and, therefore, to be 
a'ttespauer. It is immateri^ whether the raiyat was let into the land 
before or after the passing of this Act (Afoiima Ciaiidra Saka v. 
//aim Paramanii, i? Calc, 45; ' 

But the tenant must have entered on the land 
under the de facto proprietor, who is not the real owner, in good faith 
{Piari Mohan Mcutdal v. RadkiSa Mohan HairoylC. W. N., 51$); 
UPtndra Chandra Bhattacharya v. PraUd> Chandra PradhoHy 8 C. W. 

310). See note to sec 3 (3), p. 24. 

Subjection ( 0 ). Area of tenanoy.—Tbe owners of an indigo 
factory who have held land considerably in excess of (he limit prescribed 
in subsection (5) of this section, under successive leases for more than 
twelve years, are not laiyats, either “ occupancy ” or " non>occupMcy,” 
within the meaning of the Act [fiengcd InMgp Company y, Raghubar Das, 
24 Calc., 272 ; L R., 23 1 . A, IjS; 1 C. W. N., 83). The j»5umptian 
arising, undu sub*section (5) is a rebettaUe one aQd.!Dey.be rebutted by 
the terms of the document creating t^ lease [Swtndra Nath Sen v. 
Barodit Kanta Sircar, 10 C. W. N., cixiv). But is not sufficiently 
rebutted by the (act that the kabulyat executed by the tenant is on 
a printed form intended for cultivators or that in a receipt for rent given 
by the landlord to the tenant, the latter is described as a raiyat {Cohul 
Mandar v. Padmanand Sif^h, 29 Calc, 707; 6 C, W. N., 825). 
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Enhancement of rent 


SnhanetmcrU 
ren^. Tenure 
held einee Per- 
maoent Betti e- 
ment liable to 
enh anonme nt 
only In oertain 
oaeee. 


6- Where a tenure has been held 
f rom t he titne of the Permanent Settle- 
ment, its rent shall not be liable to en¬ 
hancement except oil proof— 


(a) that the landlord under whom it is held is en< 
titled to enhauce the rent thereof eitlier by 
local custom or by the conditions under which 
the tenure ie held, or 

(A) that the tenure-holder, byjeceiving reductions 
of bis rent, otherwise than on account of a 
diminution of the area of the tenure, has sub¬ 


jected himself to the payment of the increase 
demanded, and that the lands are capable of 
affording it. 

TMard-boldere' reots may also be iDcrsased oa the ground 
of increase in area ^This section is founded on the provisions of 
ct If sec jr of Rtg. VlII of 1793, which is repealed by this Act (see 
Sch. 1). It must be read along with sec. 52 of this Act, which lays down 
that every tenant shi^H be liable to pay additional rent for all land proved 
by measurement to be in excess o( the area for which rent has previous¬ 
ly been paid by him, and shall be entitled to a reduction of rent in 
respect of any deficiency proved bv measurement to exist in the area of 
his tenure or holding as compared with the area for which rent has been 
previously paid by him ; so that the tenure-holders to whom this section 
applies, tri>., tenurt'holders holding from the lime of the Permanent 
Settlement, but not at a fixed rent, or fixed rate of rent, are liable to have 
their rents increased on the ground of as increase of area, as well as on 
the grounds mentioned in this section. Tenure-holders and raiyats 
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bolding* at ^ixed rents or^iixed rates of rent from the time of the Perma* 
nent Settlameat are liable to have their rents inaeased only on the ground 
of an alteratioa in the area of their tenures or holdings (section 50). 

No notiooe of eohanoemant required. ^The section does not 
require the issue of polices of enhancement^ as the former law did. 
This is the result of the recommendation of the Rent Commission, who 
said : It will be important to mention that we have dispensed with the 
notice of enhancement which is required by the present law and which 
was also required by the old Regulations in force before 1859. Such a 
large percentage of enhancement cases have failed, because it was not 
found that the notice had been served, or because the notice was defective 
in form, that it has appeared to be highly expedient to do away with a 
detail, the practical result of which has been 10 delay and impede a 
decision of the real question at issue between the parties. We have 
accordingly made the institution of the enhancement suit to be notice 
to the tenant.'’ (Rent Commission Report, vol. ], p. 34, para 63). 

Olauoe (b). Reductions of rent entitling landlord to 
enhanoe.^The third ground of enhancement mentioned in section 51 
of Reg. VI 11 of 1793 was that the talukdar^ by receiving abatements \ 
from his jania^ had subjected himself to the payment of the increase 
demanded. It was held that a plaimiflT was not entitled to enhancement ’ 
under this clause, merely because the rent had become less by degrees 
[Naho Krishna Massumdar v. Tara Afani^ 13 W. R., 330}, and that it was 
necessary for the //or expressly to state when and for what reason 
the bad received an abatement of his jama^ and had thereby 

subjected himself to the payment of the increase demanded {Nabo^ 
Krishna Rasu v. Mazamudin Ahmad^ 19 \V. R., 338), 

Proof of existence of tenure at time of Permanent Settle* 

I 

IQeDt.^In a suit for arrears of rent at an enhanced rate, even if the 
defendants can show that they are dependent talukdars^ sec. $i of Reg. 
VI n of 1793 ^PP^y tbeiD, unless they can distinctly prove .that 

their tenure existed and was capable of being registered at the date of 
the decennial settlenoent {fshan Chandra Banurji v. Harish Chandra 
Saha^ 24 W. R., 146). Bat it is not necessary to show that it was 
“registered’’ at the time o£> the decennial settlement : it is sufficient to 
show that the tenure existed and was capable of being registered at that 
time {Bama Sundari Dost v. Radhika Chaudhrain, 13 W. R., P. C.» it ; 

4 B. L. R., P. C., 8; 13 Moa 1 . A., 348; f/d Afans Singh y. Ram 
Ckakravaritiy 31 W. R., 439}. The fact of the mention of a tenure in 
a jamabandi paper prepared seven years before the decennial 
settlement is presumptive evidence of its existence twelve years before 
tbe decennhtl settlement (V 7 o;itrrA Chandra D$itn v. Aiadku Suih^ 
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Ci4U^art/i\ 5 W. R.« 352). On the other haat, the la^ that a /a/uik it 
not Rationed in the decennial or quisqueonial tettlement as siK^'And that 
the l^de are included in the decennial settlement as part of the 8afnin4ftri 
donsoot aflford any strong evidence against the existence of the faluk^ for, 
being only a skikmi ta/ui^ paying: rent to the samindary the ttdukdurs 
were not required to mention it, nor was it necessary for the samindar 
to do so V. Bhubanwayi Debiy 10 Moo 1 . A, 174 ; 3 W. R., P. C., $)• 

A decree of the Sudder Dewaai AdaUi tn 1805 declared that a /aiuk 
was fit to be separated trom the saMndariy of which it had origiafely 
been pare, according to the provisions of section 5, Regulation VIII 
of 1793. The decree directed that until separation rent should be paid 
by the talukdar to the sami/tdetr according to the Jttma already assessed 
upon thethis revenue to be, on the separation being effected, 
deducted from that assessed upon the s<tNund(tH. Proceedings with a 
view to separation then continued, but litigation and delays ensued with 
the result that no separation had been effected when suits were instituted 
\n 1882 and i88j, in which the holders o( shares into which the taMindari 
hud been partitioned claimed to enhance the rent on the teduk. It was 
held that the decree of 1805, acted upon for many years, was conclusive 
that the taluk was not dependent on the xamindariy but was an independ¬ 
ent one within section 5, Regulation VIII of 1793 and that, therefore, 
the aamindars had do right <3i enhancement {Htmanta Kumari Dtbi v. 
Jagadmdra Nath Raiy 22 Calc., 214 ; L R., 21 1 . A., 131). 

Burden of proof—A dependent ta/uidar has to establish bis 
title by the strictest proof against one coming iu by purchase at a sale for 
arrears of revenue {Copal Lai Thakut v. Tilak Chandra Raiy 3 W. K., 
P. C., I ; 10 Moo. I. A., 183). Proof of existence of the tenure from the 

4 

lame of the decennial settlement is sufficient to bar a suit for enhance* 
ment, when the plaintiff is not an auction-purchaser ; when the plaintiff is 
an auction-purchaser, he must show when he purchased, before he can 
insist upon direct proof of the existence of the tenure twelve years before 
the decenoial settlement {Rotnesk Chandra Datia v. Madhu Sudan 
Chakravarttiy 5 W. R., 252). In a suit for enhanced rent <A a taluky the 
existence of which as a* ancient taluk is undoubted, and in which the 
only quesdon is whether tbe rent is fixed or vjtriable, the onus is first on 
the defendant to prove that he has held at a uniform rent for 20 yeata, 
and (if the defendant prove so rauebX then, pn tbe plaintiff to prove that 
tbe rent has varied since the Permanent Settlement {Raskmanl Dibya v* 
HimmaikRaiy 1. W. R., 280). When a tenure-holder has proved that 
hii tenure is a dependent tatuk within tbe meaning of the jist section 
of Reg, VII i of 1793, the burden is cast upon tbe jdaiatiff tamindar 
dp itaow that the rent .is variable {Bama SundoH'Dasi ;t« RaUdka 
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Ckandkrain^ t3 Moa !. 24^1 4 B. L. R., C.» 8 S 13 W. F. C., 

11). la 4 4uit for enhancement of rent in respect of land which the 
defendant claims to hold as a dependent MuJ^t the emu is upm) the 
samindar (0 show diat the land was included in the ueminiaH at the time 
of the Permanent Settlement {A 4 s/u$uUaA v. Batsara/ Ait Ckau 4 hi\ 
10 Calc»930 . A defendant having admitted that he is a tenant, the 
onus is apen*%im to show that bis tenancy is such as he sets up, namely, 
a permanent tenancy at a rate which cannot be enhanced {Khettrm 
Kfhluia Mitra v. Dimndro Narmin RtUy 3 C. W. SOS)» 

Tdourea not held from the time of die Permnzient Settle¬ 
ment. ^Tbe Act is siieot as to the grounds on which the rent of tenures 
not held from I he time of the Permanent Settlemertt and not held at a 
fixed rent or rate of rent can be enhanced. There would seem to be no 
legal restrictions on the enhancement of the rent of such tenures, except 
such as are imposed by the terms and conditions of the deeds under 
which the tenures are held. (See dinma Sundari Dasi v» Radhika 
Chdudhnun^ 1 W. R., 339 ; Kaiidktm Ba$uirji v. Romisk Chandra DaUa^ 
% W. R., 173 : Bharat Chandra Akh v. Gaur Mani Dasi^ it W. R., 31; 
JCa^tmudin Khondkhar v. Nadi AU Tara/dar^ 11 W. R., 164 : Sutyanand 
Ghaal v. Naro Kisher Datta^ 1$ W. K., 474). 

A frMtlonal oo^baror cannot onhanoe.^This section is 
subject to the provisions of sec. 188 of this Act, which provide that joint 
landlords in doing anything which the landlord is under the Act required 
or authorised to do must act collectively or by a common agent Com' 
pate Syama Charan Mandat v. Saim Motlah^ (1 C. W. N., 415}. 

7 . ( 1 ) Where the reot of a tenure-holder is liable 


to enhancement, it may, subiect to any 

Litnila ol M. ^ ^ ^ *^^•1. V ‘ 

hanoeuMit uf contract between the parties, be enhaae* 
leat of tenure#. ^ ^ ^ limit’ of the customan?; rate 

payable by persons holding similar tenures in the 
vicinity. 

(2) Where no such customary rate exists, it may, 
subject as aforesaid, ‘ be ehbanced up to such limit as 


the Court thinks fair and equitable. 

(8) In determining what is fair and equitable, the 
Cotut shall not leave to die tenure*holder a s pro fit 
l ess than ten ^ eerUum of the baUmoe which re- 
mains di&r demoting from the gross rents payable 
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to Him the expenses of colleoting them, and shall 
have regard to— 

(a) the oircumstances node^ which the tenure^WM 

crated, for instance, whether the land 
comprised in the tenure, or a great portion 
of it, was first brooght under cultivation 
by the agency or at the expense of the 
tenure* holder or his predecessors in inter¬ 
est, whether any fine or premium paid 
on the creation of the tenure, and whetlior 
the tenure was originally created at a spe¬ 
cially low rent fpr the purpose of reclama¬ 
tion ; and 

(b) the impr ovem ents^ if any, made by the tenure* 

holder or his predecessors in interest 

(4) If the tenure-holder himself occupies any 
portion of the land included in the area of his tenure, 
or has made a grant of any portion of the land either 
rent-free or at a beneficial rent, a fair and equitable 
rent shall be calculated for that portion and included 
in the gross rente aforesaid. 

Extended to Orissa (Not., Oct 17th, J896). 

Onus of proof—In a suit for enhancement of rent of a tenure 
under sec. 7, U 1s for the plaintiff to start bis case by proving that the 
existing rate was below the custocn&ry rate payable by persons bolding 
similar tenures Id the vicinity, or that it was not fair and equitable, before 
the onus can be shifted to the defendant, to piove that the existing rent 
was fair and equitable {//^m Chandra Chaudkuri v. Kati Prosanna 
ffhadnri^ 26 Calci, S32 ; 8 C. W. N., i). 

Idnxitoof ez^&DoemeDtof rent of tenures.—The expression 
**cust«nary rate” is substituted in this sectitm for that of*^pargaoa 
rate,” to be met with in the decisions under the Regulations, and which 
appears to be founded on the provisions of cl. t., sec 60 of Reg. Vlll 
of ijpj ud of sec. 3, Reg. XLiV of i 79 > The Rent Commission 
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proposed that the tenure-holders’ profits should m no case exceed thirty 
per cent, but that the enbanced rent should not be more than double the 
previous rent. These proposals were not accepted by the Leg’islature, 
and under the provisions of this sectipo a teoure-bolder is now entitled to 
a profit of at least lo p. c., after deducting the expenses of collection, but 
he may get as much more as the Court thinks and equitable. As 
pointed out b> the Rent Commission, the rule that a profit of lo p, c. 
should be left to the tenure-holder is founded on the provisions of section 
S of Reg. V of iS(2. This section was repe.*iled by Act X of 1859, but 
by some oversight nw provision was substituted by this Act, though the 
principle as being fair and equitable in itself and ufual by reason of the 
provisions of the Regulation was on occasions acted upon by the Courts 
after that Act was passed.’* (Rent Commission Report, Vol. I, p 37, 
para. 51) In Kam fTumat Stnj^k v. Waiion &* Co., 9 C. W. N,, 334, it 
was held on a cinstruction of the kabulyat executed by the defendants 
that their liability to pay an enhanced rent was not restricted by its 
terms. The rent assessed by the lower Court in this case amounted to 
70 per cent, on the net assets after deducting collection charges, 
and, therefore, 30 per cent was left as the tenure-holder^s net 
promts: but the rent was trebled. It was held that the rent thus settled 
was larger than what was fair and equitable. 

8 . The Court may, if it thiuks that ac immediate 

^ ^ increase of rent would produce hardship, 

nrrter gradual direct that the en hance ment shall. 

enhenoeroODt. 1 1 » • 11*^ 

gradual ; that is to say, that the reot 
shall increase yearly by degrees, for any number of 
years not exceeding five, until the limit of the en¬ 
hancement allowed has been reached. 

A similar provision is made in sec. 36 with regard to the enhancement 
of occupancy raiyats’ rents. 

9. When the rent of a tenure-holder has been 
enhanced 4 >y the Court or by contract, it 
shall not be again enhanced by the Court 
during the fifteen years next foUowmj? 

the date on which it has been so enhanced. 

Compare ss. 39 and 37 (i) relating to e&hancemeot of ocp^pancy 
raiyats* reoti 


* 

Rent onoeeii' 
hanoed may not 
be tlberea for 
fifteen years. 
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Other inciderUs of tsKuree, 

iO. A holder of a permaneot tenure shall not - be 
oiker ijtcidtut ejected by his landlord except on the 
^'rmaTent ground that he has broken a co ndition 

^ breach of which he w, under the 
ei«Qtin»Dt. terms of a‘ contract between him and his 


landlord, liable to. be ejected; 

Provided that where the contract is made after 

t 

the commencement of this Act, the condition is con' 

* 4.4 — 

siatent with the provisions of this Act. 

Permanent tenure# how oreeted ^Teoures become permanent 
(l) by expreia provision of law^ as in the caseand other similar 
Muis ; (a) by contract \ and (5) by custom or the course of dealing there* 
with {Field's Rent Law Digest^ p. 25, art 16). 

Teuuree permeneut by ooatract.^A grant containing the words* 
^from generation to generation’’ clearly creates an absolute and heredi* 
tary mukitrari grant {HimrfuU v. Spnit KtJtfy 15 W. R., 549; 1 Calc.| 
391). The term imports a hereditary tenure 

{Tarim Ciafftn Ganguli v. Wfffsan &* Co,^ 3 B. L. R., A. C., 437 ; 12 W. 
R-t 4^3)* tvord by itself m the absence of evidence to the 

^4^prary implies a permanent interest (/Crisimt CiMdra Gripta v. Safdar 
Alii ^ htimrari tenure is a permanent tenure 

'{Manorcmjan Singh v. Lilanand 84; Lakho Koer v. 
' 0 nri Krishna Rai^ 3 B. L. RyA. C.t 226; 12 W. 3}* The use of the 
wordby itself shows an intention ibat a lease shall be 
perpetual and implies its hereditary character v. 

Niladhro Chaudhuriy 5 B. L. 652; 14 W. R., 107}. The word 
mukarari in a sanad does not necessahly imply perpetuity (Gcv^mment 
of Bengal v. Jafir Hussain Khan^ 5 Moo. 1 . A» 467 ; Parmeswar Praiab 
Singhs^ Padmanand Singhi 15 Calc.i 342); but U may do so {Bilaz 
Mani Dasi v. She^ PrasadSingk^ 8 C^c., 664; 11 C. L* R.» |;5 ; L. R.^ 
9 1 . A.» 33): and in order to decide whether' a mukarari lease is here¬ 
ditary or not, the Court must consider the other terois of the instrument 
under which it was granted, the circumstances under which it was 
made, and the intention of the parties {Sim Prasad Singh v. Kail 
Das Singhf s Cak^ $43). It may, however, be doubted whether the 
words ^muharari mean pennanent during the life of the 

pecifio 40 whom the tenure is granted or permaoent as regards 
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hereditary deecent (LiltPkUt^ v. M^mfranhM 13 B. L. 

!a 4 )» The words mt^Aarari** in a patteh grentrn^ liMid do . 

not of therOselves denote that the estate gfranted is an estate of inheri* 
taoce ( 7 V/r/ Prasad Sin^A v. Pam Sar/da Singky it Calc.» If7 ; L. R. 

13 1 . A., 3os)» or a perpetual hereditary estate Prasad Kairf v. 
Dudk Pas\ 4 C. W. N.» 274 ; 27 Calc^ f $6 ; L. R., 36 I. A., 316.) 
The words do not /rr u convey an estate of inberitance, but such an 
estate can be created without the addition of any other words, the cir¬ 
cumstances under which the ieue was granted and the subsequent con* 
duct of the parties behig capable of showing the intention with sufficient 
certainty to enable the Court to hold that the gram was perpetual. 
{A^arsta^i Dyal Sahu v. Pam Naratn Sta^ 30 Gale., 883) See alst^ 
A^in hind Upadkya v. Mahan Biktam Saha, (30 Calc., 30 ; 7 C. W. 

314). The words fihia 'mahfo'* are not tantamount to smurasi or 
isfimrari and do not confer a permanent or hereditary lease at a fixed 
rate [Nafar Chandra S/taha v./ai Ssn0h Bharatt\ 3 W. R.^ Act X, 144). 

If a grant be made to a man for an indednite period, it enures generally 
ipeaking for his life*time and passes no interest to hii heirSf unless there 
are some words showing an intention to grant a hereditary interest. That 
rule of construction does not apply, if the term for which the grant is 
made is fixed or can be definitely ascertained {Ukkraj Rai v. Kanhya 
Singh, 3 Calc., 3104 L. K., 4 I. A., 333.) A grant of a village for main- 
X^xMs^tj^frinus Jacit resumable on the 4 ^tb of the grantee {Beni 
Prasad Koeri v. Dudh Nath Rai, 4 C, W. N., 374 ; 37 Calc., 156; L R, 
261. A., 316; Rameshar Baksh Singh v. Arjun Singh, L. R.^ 38 
]. A., !•) 

Twnarea permanent by oastom or oouree of dealiog.-^The 
howlas aad nint'kawlas of B tkarganj and the jaUs of Kangpur are (by, 
custom) hereditary tenures {ffar^ Mohan Mukhurji v.Zaf<?w Manx Dasi, 
i W. R., 5; Jagat Chatsdra Rai ▼. ^^iss tfarain Bhaitacharji, \ W. R. 
136). S9 are the surbsrakari tenures of Cuttack {Sadanani MahanH s, 
Nauralan Makanii, 16 W. R, 289; 8 B. L R., 38a) 

In order to determine whether a paiiah granted by a tamindar con¬ 
veys an estate for life only, or an estate of inheritance, it is neceuary 
to arrive, at well as can J^e dqpe, at the real intention the partiei^ so be 
collected tfaiefiy no doUbt from the terms of the iostrummt itself, 
bat to a c^ain extent also from the circumstances existing at (be time: 
of its execution, and, further, from the conduct of the parties since its 
nxtc\siion {Waisan 6* €o»\. MaJUsh Xarain Rai, 34 W. R^ 276.) it 
may be shown by evidence as to the nature of the enjoyment whal e 
grant in its origin really was. This is in fact only in appUcatioii of tl^e 
more genera) maxim, epBmus indffns remmnsm. According!^, tlm 
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fr^qoefit transfer of an mterest in a tank without any cbang:e in the terms 
of the bolding or in the amount of rent paid, extending over inoia than 
6b years, was held to prove that the interest was a permanent and trans¬ 
ferable one {M'dAi Krishna Basu v. Nistarini Dost, 21 W. R., 386]. See 
also //art Das v. Upindra Naraim Shaha^ (10 C. W. N , cxxviii.) Evt* 
deuce of possession at a fixed and in variable rent anterior to the decenni¬ 
al settlement and that for upwards of a century the i<duk has been treat¬ 
ed AS hereditary and as such has descended from father to son and been 
the subject of purchase is sufficient to justify the inference that it is of a 
ptrmantnx MVstt {GofialLai Tkahur v. Tilak Chandra Rai, 10 Moo. 
I. K.y 191 ; 3 W. R., P. C., 1.) If a pattab does not contain the term 
jMuJtarari, or equivalent terms of limitation, as from generation to 
generation,” it is not/<2Cf> to be assumed to grant a mukarari 
isHmrati or perpetual tenure, but evidence of long uninterrupted enjoy¬ 
ment at a fixed unvarying rent will supply the want of words of limitation 
in such pattah yUhanput Singh v, 'Guman Singh, \ 1 Moo. 1 . A., 433, see 
p. 466). The absence of words of limitation in a pattah which creates an 
isiimrari tenure may be supplied by evidence (t) of long and uninterrupv 
ted enjoyment at a fixed rent; and (a) of the descent of the tenure from 
father to son, whence its hereditary character may legally be presumed 
(Saiiosaran Ghasa/ v. Mahtsk Chandra Mitra, 12 Moo. 1 . A., 263 ; 2 B. 
L. R., P. C, 23 ; Ji W. R , P. C., 10.) See also Din Vyal Singh v. Hira 
(2 N. W. H. C. Rep., 338), The omission of words of inheri- 
^ee ifiasanad is not sufficient proof per se that such grant was not here- 
<^ttry, when evidence of long uninterrupted usage shows that the lands 
have descended from father to son for more than a hundred years 
{pCnldip Narain Singh v. The Government^ 14 Moo. I. A., 247 ; if 11 . L. 
R., 71.) The absence of the words ‘‘weirmr/ mokarari^^ do not neces¬ 
sarily indicate that it was not the lessor’s intention to grant a permanent 
lease {Promoda Nath Rai v. Stigobind Chaudkuri, 32 Calc., 648.) When 
a pattah is void as against a person and not voidable only, the mere 
receipt of rent by him, though of the same amount as that fixed by the 
patta, would not have the effect of confirming the pattah in its entirety 
ifieni Prasad Koeri v. Dudh Nath Pat, 4 C. W. N , 274 ; 27 Calc., 156 ; 
L. R., 26 I. A., 216.} 

These cases seem to establish that to justify a Court io presuming 
in the absence of direct evidence of a tenure being of a permanent nature, 
that it is of such a character, there must be evidence (1) of long oninter- 
rupted enjoyment, (a) of fixity of rent, and 13) of the lands having descend¬ 
ed from father to son, or having been transferred by purchase. In some 
coses it has been expressly laid down that mere long possession by itself 
HlillK sufficient to justify a Court in making such a presumption. Thus, in 



Sw- lO.J EVIDENCE OF PERMANENCY'OF TENURES, 6$ 

SkM Dyal Puri v. Makabir Pras'tdiio W. R., 477 ; 2 Bv L R.> 

6), it was said that possession by a tenant.does not in itself lead to any 
inference as to his character. The foct of his having occupied the land 
and pxid rent for twelve or even twenty years is equally consistent with 
his being a tenant>at*will, farmer, or a muiarart'diir. A Court is not 
bound, as a matter of law, to presume that a tenure is a permanent 
one merely 4 om the fact of long possession of the land {J^cbin 
Chandra Daita v. Madan Mohxn Fait 7 CalCs, 697. See also BaS 
Ga/^i V. Dultabh Pn^^agy (5 Bom. H. C. Rep., 179); and Endar Lola 
V. Lala Hariy (7 Bom. H. C. Rep., A. C., tii). When there is no 
evidence of a grant of perpetuity, time and undisturbed enjoyment cannot 
ripen the holding into a species of ownership, and when the origin xA the 
tenancy is shewn at a rent twice increased, and paid down to the com** 
mencement of the suit, length of enjoyment coupled with the payment 
of rent can give no greater force to the tenant^! right than it originally 
possessed. A holding for a long period of years and a payment of rent 
to the samindar merely establish a tenancy from year to yw(J{asudev 
Patrudu V. Sat^asiras PeddabaHyara Simhuluy 3 Mad. H. C. Rep., 
i ; Pifhan SingA v, Surat SingA, 11 Calc., 337). Long and continued 
possession at a tow and unvaried rent is not sufficient to suggest the 
inference that an agreement had been made between the parlies that 
the tenant should hold a permanent tenure (S^mtary of Stait v. 
Lachtnissar Singky 16 Calc., 223 ; L. R., 16 I. A. 6). A tenure in 
perpetuity cannot be established merely by evidence of long possession 
at an invariable rent, unless it appears that such tenancy may be 
acquired by local usage {Narayanbhai v. Davlaia, 15 60m., 647V 
Biibaji V. Narayan^ 3 Bom., 340). On the other hand, continuott# 
payment of rent for a hundred years has been held to give rtsa io 
a presumption that the tenaot held under a maurasi title (Brafo 
Nath Kundu v. Lakhx Narayan Addij 7 B. L R., 311), and pos¬ 
session for nearly a hundred years at presumably a fixed rent, to 
justify the conclusion that the tenant hod a permanent and transferable 
interest in his tenure (Dunm v. Naho Krishna Mukkurji^ r; Calc., 144). 

In Wttison &* Co.y v. Radha Nath Singh, (1 C. L. J, 573}, which was a 
suit for enhancement of the rent of a tenure, it was proved that (t) tbe. > 
tenancy was created for purples of reclamaiioa, but when it origin¬ 
ated could not be determined; <2) the tenancy was not Uflrited in 
duration and had descended from father to son, and from son to grtod- 
son ; (3) that the rent had never been altered ; (4) excess ISj^da reclaimed 
from time to time had been included In the tenancy, and rent bad been 
assessed thereon, but at each settlement the rent assessed at the pre¬ 
vious settlement had been leff untouched; (j) that the rest was pro- 
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^rettive, full atnouut bem; reached Id the fomth sraar and the 
parties afreeing^ that the Ussee should thenceforth cootfoue to pay the 
fall amotiat; and (6) the lessee was entitled to hold evcesa landa at a 
raiefiaed ia the contract //ir/d^ that from these circumstatices the 
inference might legitimately be drawn that the tenure was penmnent, 
the rent had been fixed in perpetuity, and was not liable tn be enhanced. 
A farmer may acquire by prescription the right of a perRianent tenant 
by setting up such higher right adversely to the zannndart without 
acquiring any permaneot rights to the sub*sorl (Ba^du Mcut^ki v. 
Durga PrdMd Sin^k^ q C. W. N.^ aqs). See note to section iSs^ 
Ejictmint of UnMi from homtsUad land}* 

Oaue of proof.^When a tenant has admitted that he is a tenant, 
the onus is upon him to show that his tenancy ii such as he sets up, 
namely, a permanent teirancy at a rate which cannot be enhanced 
(yKkotra KrUkna Mitra v. Dimndra Norain Raiy 3 C. W. N», 302 ). In 
a suit for qectment by a purchaser at a revenue sale, the defendants 
claimed to hold the land as a subt^dinate toluk^ which had been in exis¬ 
tence and in the possession of (bemseives and their prfdecessors since 
the lime of (he permanent settlement. It was found as a fact that the 
tenure was in existence in 1798*99. Hold, that, although in the first 
instance the burden of proof was on the defendants, yet it had been dis¬ 
charged by the proof of the defendant’s long possession and of the fact 
tbat the tfiluk was in existence one hundred years ago {Nityanand Bat 
Bamhi Chandra Bhuiyany 3 C. W. N., 341). When a defendant 
e 4 l«ges that he holds a permanent tenure, the burden of proving that 
^ct lies on him, and it is not for the plaintiff to show that he is not a 
tenure •holder but only a raiyat i^Nilmani Mai fra v. Mathura Hath 
JoardoTy 4C. W. N., ctix; 5 C. L. J., 413). If a person sets up as against 
Government a permanent twlukdari right, it is incumbent on him to make 
out that case {Prasanna Kumar Rat v. Secniary of Slatty 36 Calc., 
79a 1 3 C. W. N., 69s). 

Eynotment of permaAent aod temporary tenora-holdera^ 
In addition to the provisions of this section, which limit the grounds 
I on which a permanent tenure>holder can be qected, sec.. 65 provide 
I no permanent tenure* hold^ can be ejected for arrears of rent, 
I Section ^9 lays down that no tenant can be ejected except in exfisi^tipn 
lof a.de<ve. Section 155 grants every tenant liable to ejectment relief 
against it by requiring the landlord before bringing a suit to eject him 
to give the typnt notice of the misuse of the land or breach of contract 
compb^d of and an opportunity of remedying or pa^ng compensation 

Under sec. 1781 s ub-sec, ol.CcA no con tract made 
IBpn MPft'dr after the passing of this Act shall entitle a landlord to 
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eject his teaaot otherwise tbaa sq acQordepc^ with its provitiooih A 
tenant holding under a leeae of a permanent character has no power 
to ma^ excavations of at^h a character as to cause substantia, damage 
to the property demised, although by the terms of the lease he has power! 
to make excavations. [Girisk Qkfindra Ckando v. Sirish C 4 afh(fa 
9 C. W. N., 2SS). 

When a landlord grams a permanent and heritable tenure in land, 
he has no estate left in hifn» unless he reserves to himself a right of 
re-entry or reversion, and even when the lease contains a clause restrain* 
ing the lessee fcom alienation, the landlord cannot eject the tenant on a 
breach of this clause, unless the lease contains a clause giving him a 
right of re*entry, or provides that tbe lease shall be void in case of such 
breach {//i/ ^adhab Skikd^r v. Naraitam Skikd^r^ 17 Calc.> 826; 
Narayan Dassappti v. A/t Sniboy iS Uom., 605; Madar Sakcb v, SaHn4^ 
bifwa, 21 Bom., 195). A stipulation in a lease that by reason of 
non-payment of rent by the paitiidtir ^e would forfeit his tenancy, is not 
valid {Makabat AU v. Makomid Fmzullahy s C. W. N., 455}. But 
see note to s. 179. 

liimitatioo.— 'The period of limitation^ within which a tuU for the 
ejectment of a teoure^holder on account of a breach of a condition 
of his contract for which he is liable to be eject^ may be brought, is one 
year from the date of the breach (art. 1, Scbed. Ill of this Act«) 


XI. Every perioanent tenure shall, subject to 
Transfer and provisions of this Act, be Capable of 
*** being transferred and bequeathed in the 
tenure. same manner and to the same extent as 

other immoveable property. 

Trangfarability of permanent tenuree*—Among the provisions 
of this Act to which those of ibis section are subject is no doubt^sec. 
181, which provides that the incidents of and other service 

tenures shall remain unafTected by it, and expressly prescribes that 
nothing in this Act shall confer a right to transfer or bequeath a service 
tenure, which could not before its passing be transferred or bequeathed. 
^ Custom, usage and customary rigbt ” are also under sec. 183 unafiected 
by anything in the Act Tenures, therefore, which before the pasung of 
the Act were by custom non-transferable^ as, for instance, suf^^an 
tenures in Orissa, which, though hereditary, are not transferable without 
the consent ^ the Mamirndary will continue to be so (see DurfcMiti, £>0$ 
y. Ckux<2 Dai, t W. R, 322; XaskS Noth Pom v, L ai km ^ 
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19 W, R., 99 ; Dashoraiki ifAha^atm v. Ram^ Krishna Jas$a^ 
9 Cilc, 526; Bhuban Pari v. Shama Nand'Dii 11 Calc.) 699; and 
eonirOi Sudanando Mahanti v. Nauraian ifakanfiy 8 B. L. R., 280 \ 
r6 Wi R., 390) 

S Fermaneat tenures are under this section clearly trawler able. A 
provision in a lease of a permanent tenure for forfeiture or re>eotry in 
case of an assignment in vioUtion of its terms would, therefore, be of ao 
effect, la any case, such a provisloo would not have the effect of invalid¬ 
ating a sale in execution 2 for, it is clear law in India, as in England, 
that a general restriction on assignment does not apply to an assignment 
! by operation of law taking effect in inriium, as a sale under an execution 
^ {Gohk Nath Rai v. Mathura Nath Rai^ 30 Calc., 373). 

Oaui of proof of tr&nafarability.—As regards tenures which 
are not permanent, there is a ruling in the case of Daya Chand Saha v. 
Anand Chandra Sfn (14 Calc., 383), in which it has been said that there 
is DO presumption that any tenpre held is not a transferable tenure, 
and a landlord who sues for kkas possession on the ground that a tenure 
sold was not transferable must esuHItsh his case as an ordinary plaintiff. 
The subject flatter of this suit appears, however, not to have been a 
tenure ” in the strict sense of the term, but a holding,'* and the rule 
laid down in this case was^sub^equenily dissented from in respect to a 
raiyat's holding in the case of Knpimayi Debt v. Durga GavindSarkar 
(t$ Calc, 89}. See note to sec. 36. 

Sab-letting of permaoeDt teouros.-^Section 179 prescribes 
; thai nothing in this Art shall be deemed to prevent a holder of a per- 
^ manent tenure in a permanently settled area from granting a permanent 
mukarari lea$e on any terms agreed,on between him and bis tenant. 

13 (1) A transfer of a permaDent tenure by sale, 

Voiunt.r or mprtgage (other than a trans- 

trtaif.r of p«r- fer by sale in execution of a decree or by 

manent tenure. ^ 

summary sale under any law relating to 
patui or other tenures) can be made only by a regis^ 
tered instrument. 

(2) A registering officer shall not register any 
instrument purporting or operating- to transfer by 
sale, gift or [usufruotuaty] mortgage a permanent 
tenure uri ess there is paid to him, in addition to any 
fee* payable under the Act for the time being in force 
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for the registration of dooamente, a pr ooea s-fee of the 
prescribed amount and a fee (hereinafter called '^the 
landlord’s fe£^ of the following amount, namely:— 

(a) when rent is payable in respect of the tenure, 
a fee of two _^er centum on the annual rent 
of the tenure : provided that.no such fee 
shall be less than one rupee or more than 
one hundred rupees ; and 

{b) when rent is not payable in respect of ^e 
tenure, a fee of two rupees. 

[together with the costs necessary for the trans* 
mission of the landlord’s fee Jbo the landlord.] 

(3) When the registration of any such instrument 
is complete, the registering officer shall send to the 
Collector the landlord’s fee, [the costs necessary for 
the transmission of the same] and a notice of the 
transfer and registration in the prescribed form, and 
the Collector shall cause the fee to be -paid [transmit¬ 
ted] to, and the notice to be served on, the landlord 
[named in the notice] in the prescribed manner. 

The word *^$ufruc(uar/ before ‘^mortgage'^ m sub-sectiOD (2) has 
been in»erltd by Act VIII of 1886. The words in heavy brackets have 
been added to and inserted tn this section and the word ^^transmitted” 
has been substituted for by s. 5, Act 1, B. C., of 1907. The 

reasons for these changes and the corresponding changes m secs. 13 and 
ij are explained in the re port of the Select CoiQJSittee on the BiU of 
1906 as follows; 

** It is essential that the landlord should receive notioe of tsanslere 
secUons 18, «id 18 at tbs sarlieet possible opp»tunity« The pmont 
praotioe Is that the landlord's fee is depositsd with the Oolleotor, by whom a 
notioe is served on the landlord to 00ms and olaln the lea. This praetioe is 
not aHogethsr In with the terms of the taw, whioh lays down that 

the OoUeotot must oanse the anoont to be paid to ths l^wllord. Thsre is at 
present no provision for the oosts of traoesdtting the fee. Time wUH ire 
thlnfcj be «ved tt the amoent neeeseery tor the teanmimlon ^ the bMlIltfs 
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feA it piid by th« trAtisferee in tti« first iostanoe, itod ififtt with the fee to 
the Collector, who o«d thereupon seod the fee by money order, or In euch 
way at the (rovernment by rule direoU, to the landlord. We would protect 
the Colleoior from being held liable for paying the fee to the wrong ptreon* 
by authorising him io all oases to pay it to the landlord named in the notice.** 

An addition has also been made to sec. j8q. by s. 59, Act I, B. C. 
of 1907, empowering the Local Government to make r^es to prescribe 
the manner in whic]) landlords* fees shall be transmitted to the landlord. 

Mortgage of perznaoent tenure.—The provisions of sec. 59 of 
the Transfer of Property Act must be read subject to the provisions of 
this section and a mortgage of a permanent tenure can only be effected 
by a registered instrument (SttsAt Bkushnn Hastt v. Sahadeb Skakny 

3 C. w. N., 499)- * 

Transfer of permanent tenure when complete.—The transfer 
of a permanent tenure is complete as soon as the deed>of transfer 
is registered under the provisions of this section [Kriihna 6 allabh 
Ghosh V. Krishna Lai Sin^h^ 16 Calc.» 643). Although it certainly 
was the case before the Tenancy Act was passed that the Courts always 
held that the landlord is entitled lo look to his reco rded tenant for all rent 
until he receives due notice of the transfer, the present law, as explained 
by the decision in Krishna Ballnbh Ghosh v. Krishna Lai Sin^h^ appears 
to have altered that state of.things ; for that decision lays down that the 
transferor is no longer liable for any rent accruing after his transfer is 
duly, registeied {Chintamoni Daita v. Rash Bihari Afandal^ 19 Calc., 17). 
But when the parties have COTtracled that no transfer shall be valid, 
unless the transferee shall furnish security to the satisfaction of the 
landlord, and a transfer has been made, but no security, as stipulated 
for, has been furnished, then the landlord will not be bound to recognise 
the transferee, and the transferor is still liable for the rent {Dinubandhu 
Rax V. W. C. Bonerjee^ 19 Calc, 774). And when a transfer of a tenure is 
only colourable and benamiy such a transfer ^cannot discharge a transferor 
from liability to pay rent, even if the tenure was transferable and the 
transfer was made b/a registered kobala {Jai Govind Laha v. Mantnotha 
Nath hanurji^ 33 Calc., 580). 

dub-dldiHicnal Offlocro.—Ry a notification, dated the 7th October, 
18S6, published in the Calcutta Gazette of the 13th idem, Part 1 , p. 1193, 
all officers in charge of sub-divisions were vested with powers of a Col¬ 
lector for the purpose of discharging the functions referred to in secs. 

IS, 13, and 15 of the Act. 

Modfi of nmoe of aotioo of transfer and suooeuion.—The 

of service of notices of transfer and succession under ss. 13. 13,15, 
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Aod 18 is prescribed io rule i, Chapter V of the Government Rules under 
the Tenancy Act. (See Appendix 1 ). ^ . 

Rules of the Regfietration department.—The rules of the 
Registration department for the registration of documents under this 
section, as revised by Govt Not No. 949P., dated March 31 st, 1898, 
will be found in Appendix IV. 

Act I, B. 0 ., of 1903 .—The collection of the landlord’s fhe 
by the Registering officer is under the terms of the section imperative. 
In certain instances owing to a misconception, the landlords’ fees were 
not collected. Hence, Act I, B. C, of 1903 was passed to validate soc^ 
transfers. The portion of the Act intended to effect this Object w^ll be 
found printed after sec. 18 at pp 78—8a A decree ^ade ^ore the 
passing of Bengal Act I of 1903, but pending in appeal at the commence* 
ment of that Act is governed by sec. t of that Act as not being final 
(Piari Mohan Pal v. Arshid Al$\ 8 C. W. N., 359.) 


permatieiit 
toDure by pale 
in execution of 
decreo other 
than decree for 
rent. 

* XIV of 1882. 


13 . (1) When a permanent tenure is sold in .ajlft- 
TniMfer of _of a decree other than a decree 

for arrears of rent due in respect theieuf, 
[or when a mortgage of a permanent 
tenure, other than a usufructuary roort* 
gage thereof, is foreclosed,] the Court 
shall, before confirming the sale under section 312 of 
the Code of Civil Procedure,* [or making a decree or 
order absolute for the foreclosure,] require the pur¬ 
chaser [or mortgagee] to pay into Court the land¬ 
lord’s fee prescribed by the last foregoing section, 
[together with the costs necessary for its transmission 
to the landlord], and such further fee for service of 
notice of the sale [or final foreclosure] on the lapdlprd 


as may be prescribe^. 

(2) When the sale has been confirmed, [or .the 
decree or order absolute for the foreclosure has been 
made,] the Court shall send to the Colleotor the land¬ 
lord’s fee, [the costs necessuy for the tranuniss^n of 
the same] and a notice of the sale [or final foreelosure] 
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in thi furesoribed form, and the Collector sbidl caU^ 
the fee to be-piud-ftran^itted] to, and the notice to 
be served on, the landlord [named in the notice] in 
the prescribed manner. 

The words in light brackets in this section have been inserted by Act 
VIIlof iS&6. The words in heavy brackets have been inserted and 
added by Act 1 , B. C., of 1907. The word ** transmitted is to be subs* 
eUated fot ^ paid ’* in sub-section (a) where Act 1 » B. C.* is in force, t\ e. 
in the prince of Bengal. 

B8||otol«Bon*payinent of likQdlord's fee.-*Before the passing 
of Act B. C., of 1903, printed at pp. 78^80^ it was held that when a perma* 
nent tenure is sold in execution of a decree other than a decree for arrears 
of rent ilue in respect thereof and the landlord's fee prescribed by section 
12 is not paid before the conhrmatioo of the sale, the sale is invalid (Baiar 
AU V. Krishna Manini Dasi^ 26 Calc., 603 ; 3 C. W. N., 531). One of the 
principal objects of Act 1 of B. C, of 1903 was to supersede this ruling. 

Iq another case, alstf decided before the passing of Act i, B. C., of 
1903, in which the landlord’s fee had not been paid, and the sale had been 
coBftrmed, and in which the decree-holder who had purchased (he pro* 
party subsequently applied to be allowed to pay in the landlord's fee and 
to have a fresh certificate of sale given to him, and this iqiplicatioo 
was acceded to\, it was held on appeal to the High Court, that the order 
of the Court below was correct (Mofush Chandra Das v. J/ari Mohan 
Ckakravartti\ 7 C. W. N., 388). In Mohim Chandra Bhattachatji v. 
Ram Lochan Di^ (7 C. W. N., $91), it was pointed out that it was only the 
landlord who could object on the ftomd of the non-payment of the fee, 
aod that its non-payment could not affect the judgment-debtor’s position, 
who had no right to raise such an objection. It was also held that the 
qiteation was one under s. 244, C. P. C., so an appeal lay ^gainst an 
order passed on such a question. 

Transfer of patoi and dar-^patni talaks.^/’o/isi taluks are not 
affected by the provisions of (he section, bdng specially saved from its 
opmtion by section 195, okuse {t\ of this. Act. A tamindar or -other 
superior of a patni taluk is therefore entitled to refuse to recogmze the 
traftsfer of a ^tm.ta/ui until the nilea laid down in sa 5 and 6 of Reg. 
Vllf of 1819 have been complied . with (Gjfonada Kantho Red' v» 
. Mratkomoyi Dasi^ Calc, 1623 But the purchase of a share of a patni 
wiihbttt the landlord's conseat is not void {Aasak AH v. Bississart Dasya^ 
t&iU J., 18 W.I Thn patni right over a specif area lying within a 
jMwf foAal is tensferable KMaikab Ram v. Doyed Ckand GiosA, 2$ 
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Calc^ 445 ;» d W. N., io8.) But t he . ^ 

Tenancy Act ap ply to the_ pf 

decreeit at the proytei ons o f section yg^ dame (e), A^y. Sf)MC!t 

tnectt reletiny ^ ^a/ms strictly so » lIe<L end muM Ife 

treated as excluAog those wbM r^te to tenures, which though resein* 
bimg a$ dar-paMt^ &c, are not strictly painit^ not possessing 

all the qualities of then \Mahomed AMtu Afamda/ v« £rafo Sunddh 

i A to compel the registfation of ^e aames of 
s€paMtdars in iht jAtri^a oi their landlords the darpainidats^ is not 
maiDtaiotble eiAer under as. 5 and 6 of the Reg. VIII of 1819 or under 
the Bengal Tenancy Act {Moti Lid Sinj^h v. Omar Ali^ o C. W* K., 
clxxat.) A pafni interest created after the passing of the Transfo of PrO' 
perty Act is determined on the purchase of the same by the nmmdar, 
even at a sale held to execution of a decree {Prcmofha Noth Mitra y. 
Kali Prasanna Chaudkuri^ 28 Ca 1 c« 744.) 

When the sale of a paint under Reg. Vlll of 1819 is subsequently set 
aside, the zamindar is entitled to rent from the patnidar for the period 
intervening between the sale and Us reversal. If the painidar has been 
dispossessed by the auction-purchaser durrajf the period, he will be 
entitled to mesne profits from the latter {Amriia Sikkar Banurji y. Bijai 
Ckand Makiahy 4 C. L. 547). ^ 

Uznitatioo.—There is no limitation for an application to deposit the 
landlord’s fee and for the confirmation of the sale and the granting of the 
sale certificate i^Krithta Chandra Datia v. Anukul Chandra Chakra-^ 

vnriiif 6 W. N., 190}. 

* 


iFf 


Transfer of 
pennaaeDt tea* 
tire by sale in 
ezeotttion of 
decree foe rmt. 


When a permanent tenure is t ransferred by 
sale in execution of a decree for arre&'s 
of re£t_due in respect thereof, the. Ck>urt 
shall send to the Collector a notice of 
the sale in the prescribed form. 

Section 14 has been repeajed by MU..®: C,', (>(,1907, where th« Act 
is in force. The object of the framers of the Bengal Tenancy Act, in i 
inserting section Si, was to facilitate the registration of tenures by the i 
Collector. Sin ce all ide a such registration has been abandoned,' the , 
retention of Uie section iTuoiMiwsaiV. 

*1^ When a su^ee^oQ to a permanent td^ure 

takes place^ the .person sucoee^ng 

SuooewioA to » i 

pmaaent tw- give notice of the Buocesaion to the Qcl* 

lector in the prescribed form, and b1 »U 
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pay to the Collector the prescribed fee for the 
-service of the notice on the landlord and land¬ 
lord’s fee prescribed by section 12, [together with the 
costs necessary for its transmission to the landlord], 
and the Collector shall cause the landlord’s fee to be 
* paid-{tran6mitted] to, and the notice to be served on, 
the landlord [named in the notice] in the prescribed 
manner. 

The words in heavy brackets have been inserted in the sect bn by 
Act I, 6. C, of 1907, where that Act is in force. It is also provided 
by that Act that the word “ transmitted shall be substituted for paid.” 

It is the duty of persons succ'eedintf by inheritance to a permanent 
tenure to notify the succession and it is not the duty of the superior 
landlord to dnd out who all the heirs of deceased tenure-holder are. 
Accordingly, when a person is admittedly one of the heirs and as such 
in possession and liable for the rent, he cannot defeat a landlord's suit 
for rent by showing that theie are other heirs equally liable, unless 
possibly he goes further and shows that their names have been notified 
to the landlord as successors of the original holders or that they have 
been paying the rent and getting receipts as successors Mvhan 

Pal V. Pran Krishna Kabiraj^ 3 C. W. N., 371). 

In a suit brought by patnidars on the death of the last owner for 
arrears of rent which accrued due before his death, the defence of the 
daP^patnidar was that, as the ^aintifTs had not complied with the terms 
of tbia;sectioQ, the suit was not maintainable. Held, that as the plaintiffs 
did net cUimHhe rent ns the holders of the tenure, but as the represent* 
attvee’^of the'holder or of their father, the rent t>ecame an increment 
to the estate of Che father and therefore the suit was maintainable 
{^Sktriff ^.Jagemaya Dasi^ 37 Calc., 535^* 

Paymeot of landlord's fees— Notice-givers under this section 
should pay the landlord's fees direct into the Treasury (Bd. Cir., Na 4, 
June, 1S98). 

la A per 89 n becoming entitled to a permanent 
to ro- tfioure’by succession shall not'^be entitled 
«f fwt "to rgotiver by ■'suit, distraint w other 

pmdtng noUM ' 

prtjBeedlng 

Ufe holder Of the tenure, until the Collector has re- 


any rent payable to hhn 'as 
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cei7ed the notio ^ a nd fo e e 
in the last foregoing section. 


[fees and costs] referred to 


The words io brackets are to be substituted for the words **and 
fees in this section, where Act I, B. of 1907 is in force. 

Sectiona 16 and 16 apply to patni tanuraa.^ Sections i$\ 
and 16 Apply to patni tenures, not with standing the provisions of sec. 
t 95 (n). The object of section 19$ (e) is that nothing in the Bengal 
Tenancy Act shall interfere with the pafni law in respect of patni 
tenures, but that in other respects the Bengal Tenancy Act shall be 
held to apply as supplementiug the patni law [Durga Prasad Bando- \ 
padkya v. Brindabun Nat\ 19 Calc., 504). 

SaotioDs 16 and 1^ do not have retroapootiTa efleofe.— 
Sections 15 and 16 do not have retrospective effect and do not apply in 
a case in which tha snccession opened out before tbe Tenancy Act came 
into tfhct {Pro/uJiaA Chandra Basu v. Samirudift 22 Calc.i 337). 

Section 16 bare recovery of reot» but not inatitn^on of 
auit.— Section 16 does not preclude a party from instituting a euit for 
rent, notwithst-inding that the Collector has not received tbe notice and 
the fees referred to therein, but it is a bar to the plaintiffs obtaining 
a decree before the notice and tbe fees are received by the Collector. 
The words recover by suit do not, however, mean realise by suit,*’ 
and the section is not intended to bar merely tbe actual realization of the 
money by the plaintiff. They bar his obtaining the decree i^Kalikar 
Ghosh V. (/tnai Pa(wan\ 24 Calc, 241; 1 C. W. N., 98). When on the 
death of one shibait^ another shobait succeeds to a permanent tenm and 
does not grve a notice of succession to the landlord, and^^loes not .ask 
for an opportunity to comply with the Kquiremects of sec. r5, sec. is 
an ^ective bar to the recovery of a decree for rent {MabaiuUa bfasya 
V. Naiini Sutidari Capita^ 10 C. W. N., 42; 2 C. L. j., 377). 


Mo certificate required for. odlleotton of vrears df resit 
due to ^tate of deoeudd.—Under sub sectioD 2, section 4, at Act 
vn of 1889, (The SuccessioD Certificate Act), the woitt debt^ in su^ 
section (t) includes any debt except rent, revenue or profits payaWe in 
respeetDf hind used for agrtcohura) pu rpee es . ^Amars of dnifto tbe 
^estate of a deceased * person * can, ihertfoce, be tieUeeted.«Mv)ut d>6 
production of a certificate under the Act {Migmdrv v« 

[ Sadatnibashim Sasu^ 3 C W. N, 294 ; Ramkordn ^ Shs^Uai 
\ 8 Bom., 39*-. 
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17. Subject to' the provisions of section '88, tbe 
inoiterof foreffoioi? sectioDS shall apply to the' 

•Dd noce«iou ^ . , . “ i. 

to. Aon in transfer of, or sucoeseion to, a share 

nriMo6at o . , — 

ubw 111 A permaDent teoareo 

BightB and Uabilitiafi of tracaferae of part of teoare.—Sec^ 
tion 18 provides that a division of a tenure or ho)dii\g, or distribution of 
tbe rent payable in respect thereof, shall not be binding on a landlord, 
* unless it is made with his consent in writing. Subject to these provi¬ 
sions, an heir, as well as a transferee, even of a part of a permanent 
tenure* is entitled to compel the landlord to recognise him under secs. i$ 
and 17 of this Act (Ananda Kufnar Naskar v- Haridas Haidar^ 

27 Calc., $49). A landlord is not bound to recognise any sub-division ol 
a tenure, unless the provisions of ss. ts jnd 17 have been strictly 
complied with (J^am Mayi Dasi v« Kupai Paramonik^ I C. L. J.* 41 is.) 
Although tbe transferee of a fractional share of a patni cannot enforce 
registration of his name on payment of the necessary fee and 
tender of the requisite security, yet the transfer is not altogether 
void, aAd he is liable for the rent jointly and severally with the 
registered tenant, if the landlord chooses to recognize him as one 
of the joint holders of the patniy and he is also liable for the entire rent 
of the patni estate {Saurendro M0han Tagon v. Samomayi^ 36 Calc, 
S03). A purchaser of a part of a tenure is not personally liable for rent 
which fell due before the date of bis purchase ; yet a suit for the rent 
of the whole tenure is not bad, merely because he is joined as a defendant. 

The transferee of a part of a tenure is jointly liable with bis co-sharer 

• 

for the rent; for, though tbe priiity between the parties may be one of 
estate only,||^ is in respect of the whole of the tenure by reason of the 
indivisibility of the tenure without tbe landlord's consent ijagmaya Dasi 
V. Girindr(i Naih Afukkmrff\ 4 C. W. N., 590). When the holder of a 
pennanent tenure transferred a portion of it, and the transferee held 
that portion separately and was allowed to pay proportionrite rent for the 
same to the landlord for a great many years ; Md^ that upon sale by the 
transferee of tluit portion of tbe t^ttre, bis liability for rent to the land- 
.ki^ ceased. This act did not have the effed of subdividing the. tenure 
{K^i Sundari v. Dharam Kanta LaUn\ 10 C. W. N., 273). 

When raiyau having permanent. interests in a bolding sold a portion 
o( it and the transferees again sold a portion of their pirch,^ed interest 
, to R, and R obtained setUement from tbe landlord ^ d^^iba^ although 
tU tnaisfei3eeedid.oot roister tbmr name in Ae landlord’s ifrishta 
and paid qo rent ftom the date of their jptrcbaie, yet, u the landlord 
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h^d AOtice of this purchase, he wai bound uoder mc 17 to sue (be trans¬ 
ferors and the transferees jointly, and a sale (tfthe bolding in eaecutioo 
of a decree for rent obtained against the transferors only did not 
affect the transferees' interest, ( £ai4/ai CkttroM Ckmidkwi r. Akkil 
Chandra Ck^Muri^ irC. W. aiy). v 

RelinqaiahaoQt of permanent tenvea--Permanent tenures r 
once created cannot otdinarily be relinquished at the option of the! 
holders. ' It is not open to a pahUdar to throw up the and so| 
escape from the liaWlity to pay rent. The contract, though not indissolo* ^ 
ble, cau be dissolved only by ^ act of Cowt and after i nquiry Lai 
V. jVi/oMei Jhr/^ so W. R., 383). The principle^laid down in this 
case is applicable to all intermediate tenures (/adu Malk Gk^sk v. 
Sch0€ni Kilbum 6^ Co., q Calc, 671). But if a permaneut tenure is 
relinquished, and the towjVbibr'accepts the relinquishment, neither the 
tenure-holder nor any one onder him can reclaim it. A voluntary aban¬ 
donment for a long period without aay inevitable force major or other 
cause beyond the power of the holder must be considered to be equal to 
an express relinquishment {Ckandramani flyabkuskan v» SataMu 
Chandra Ckakraparltt\ W. R., Sp. No, 1864, 270). Where a mukarari 
pattah reserved liberty to the tenants to relinquish the whole or any por¬ 
tion of the land demised and entitled them to a proportionate reduction 
of the rent at the specified rate for the extent of land that might be 
found on measurement to have been relinquished, and the lessees profes¬ 
sed to relinquish a certain portion of the land, but were found to have 


retained 3; Ughas out of tbe portion of the land alleged to have been 
surrendered, it was found that the possession by the lessees of a part of 
the land professed to be relinquished made the relinquishment and sur¬ 
render invalid in law (Jfam Ckaram Sir^ v. Jlaniganj Coal AssociaHon^ 

2 C. W. N, 697 ; 26 Calc, 29 ; L R., 25 I. A., 210). A* formal deed 

• 

of re-conveyance of a dar^mokarari interest is not necessary--the recmpt 
of tbe money and the relinquishment of possession sufficiently showings 
what has become of tbe dar-mokarari interest {ItnambantS v. 
swan\ 14 Calc., 109 ; L. R., 13 I. A., ite)« 

Od lUlttrw of heire pmnskoe&t te&arefl escheat to the 

* 

Onewn.—In tbe case of A grant of 4m abscdute hereditary mukd^i 
tenurci on failure of heirs of the lessee, it escheats to the Crowii^ iHd 
does not revert to the original grantor or his heirs {SartHit JCoer 
1 Calc., 391 i 15 W. R., 549). 



76 


4 


b£NOAL TENANCV ACT* 


[Chap. IV* 


T ♦ 


CHAPTER IV. 

s 

RaITATS HOLDINa AT FIZBD RATEB. 

18- A raiyat holding at a rent, or 
rate of rent, fixed in perpetuity— 
shall be subject to the same provisions with 
respect to the transfer of, and sucoessiou to, 
his holding as the holder of a permanent 
tenure, and 

shall not be ejected by his landlord, except on 
the ground that he has broken a condition 
consistent with this Act, and on breach of 
whieh he is, under the terms of a contract 
between him and his landlord, liable to be 
ejected. 

Batata holding at fixed raSee.—Section l8 of the Tenancy 
Act does not make all the incidents of a permanent tenure appli¬ 
cable to a raiyat holding at fixed rates, but makes only the pro¬ 
visions with respect to transfer and succession applicable (Niimani 
MaHra v. Mathura Naik 4 C. W, N., clix ; s C. L. J., 413). 

Kaiyats holding at fixed rates are also in the same position as 
tenure-holders as regards ejectment^ except that, if a raiyat hold¬ 
ing at a fixed rate of rent is liable to ejectment for a breach of a 
condition of his contract) that condition must be consistent with the 
provisions of this Act; whereas, in the case of a tenure-holder similarly 
liable to ejectment) the condition, the breach of which renders him liable 
to ^ectroent, need only be consistent with the provisions of this Act, if 
made after its commencement (vink sec. 10).* Unless, then, it be other¬ 
wise provided in his contract, a raiyat bolding at a fixed rate cannot be 
ejected for arrears of rent (sec 65), though bis crops may ho .distrained 

(sec. 121). He cannot be ejected except in execution of a decree (secs. 89 

• 

aad 178 (1) (c). He has the same .rehef against forfeiture as a tenure* 
bolder (sec. i$j), and a suit for his ejectment must also be brought within 
one year (art i, Sched. III). 


latei. 

(«) 
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RAIVATS AT P^IXED RATI& 

E held 50 bights of land for more than iz yeara under a jangalburi 
lease, which provided ^or a progressive rate of rent and did not expressly 
provide that the interest of E was to be heritable or perpetual. It did 
not expressly exclude enhancement on any ground, bot provided for en- 
hadbement on the ground of increase in the producdveness of the tc^l 
effected at the expense of the landlord \ Mdy that £ was not a raiyat 
holding at fixed rates {Raj Kumar Sarkar v. Naya ChaU* 31 Calc., 
960). The word ktdmi does not import fixity of rent {Fasti yf. Keram* 
uddiHy 6 C. W. N , 916). 

Onus of proof.—In a suit for enhancement of rent, the onus is on 
the defendant to prove that he is a raiyat at fixed rate. {Gudar Tiwari 
V. Brij Nandan Prasad, 5 C. W. N., 880). 

Produce rente are not fixed rents.—In several rulings it has 
been held that a produce rent, which, though varying yearly with the 
varymg amount of the yearly produce, is yet fixed as to the proportion 
it is to bear to such produce, is 4/ fixed rent (see />(Uf v. 

Biihtshar Afukhurji, B. L. R., F. B, 3S6 j 3 W, R., Act X, a? \ Mifrajit 
Singh V. Tundan Singh, 13 W. R., 14; 3 B. L. R. App., 88 ; Ram Da/al 
Singh V. Lafhmi Narain, 6 B. L. R., App., 2$ ; 14 W. R , 386 ; /atio 
Moar V. Basmati Kosr, 15 W. R., 479; and ManumoH Prasad v. 
KauUsar Pandey, t All., 301). On the other hand, the contrary was 
held in Yaknh Hussain v. Wahid Ali (4 W, R., Act X, S3) and Thakur 
Prasad V. hfahotnetiBaJ:ir{Z W. R., 170). The framers of this Act 
were of opinion that produce rents were not fixed rents \ for they omitted 
from the Act a sub-section to section 50, which it was at first proposed 
to introduce, providing that, when a raiyat paid a fixed produce rent, 
the rent or rate of rent should not be deemed to have varied merely by 
reason of the amount paid having varied from year to year. Str Steuart 
Bayley in explaining the omission of the proposed sub^section, said 
seemed clear to us, that where the rent is paid in kind, although 
the proportion of the gross produce remains the same, ytt, by a seif* 
acting machinery this very fact, discounts the rise in prices, and rents 
are thus of necessity enhanced or reduced as prices rise or fall. There 
i$ here m room, therefore, for the presumption.” (Selection from papers 
relating to the Bengal Tenancy Act, p. 421). 

Transfbree of share of holding at fixed rates entitled to be 
reoogoised as a tenant--A pereoa who has purchased a share in a 
mukarari holding and has given notice of the transfer to the landlord 
and hu 9^id ttVb Un<flor<l^s f'ee is entitled, Ddlwithfttandfhg: the protneitwi 
df s8c. ti of tiiis Act, which provide thai (he drvtiitm of a tenure or 
Kblding Shall not be binding on 8 landlord wkbow fate bonsent in writing, 
to be regarded as orie of thO persons who owff and poMst the helding in 
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SectiMi 17 mi 18 of the Beaga) Tenancy Act reccgtriM the 
tcansferc^ef a «ha» of a boldii^ and entitle transferee to claiiD to be 
t tigk f 4 pi^ as one of the tenants in respect of the hoMing> In dieie cir* 
cumsttf^s a decree'in a rent suit, brought only against the former 
tenant of a bolding after he had transferred a share in^Me 

bolding, cannot be regarded as a valid and binding decree i^ainst the 
transferee, and a sale held in execution of such a decree cannot afiect 
his rights {MoAtsA CAandta GA^A v. Sari>dii Prasad Singk^ 31 Calc., 
433 }> 

OoMatha and Oorabandl holdioga—holdings are 
referred to in the following rulings :^Jatio Moat v. Bamati Koer^ 15 W. 

479 \ ^r/res Koir v. BAanjan Rai^ 31 W. R., 26B \ Lai SaAu v» Deo 
Narain Singh^ 3 Calc, 781; 3 C. L. R., 394. According to these rul* 
ings they may be either occupancy rights or holdings at fixed rates. 
According to the report of the Patna conference, however, guaaUAadars 
are raiyats bolding at fixed rates. (6ovt. of Bengal Report, 1864, Vol. II,, 
P. Bi). GcraAandi holdings are spoken of in the following cases 
Ulanand Sin^A v. Nirpat Mahian, ty W. R., 306; Buii Singh v. Mural 
Siughy 30 W. R., 478 ; 13 B. L. R., 284, note; and CAattarbhuj Bkarti v. 
Jtmki Prasad Singh^ 4 C. L R, 298. In this last cited case it was said 
that there are no decided cases to show that gorabandi rights* are more 
extensive than occupancy rights, or that they are transferable. The 
Bhagalpur conference, however, reported that the term gorabandi is 
now used and understood by the raiyats to mean a raiyati holding at 
fixed rates, (Govt, of Bengal Report, 1884, Vol II, P. nj). 

Bengal Tenanoy (Validation) Act, 1903 . -The first portion of 
this Act ( 1 , B. C, of 1903), which is closely connected with the preceding 
sections 12, 13,17 and 18, is printed below. 

BENGAL ACT NO. I OF 1903. 


[PlTBI-LSHBD IN THE CALCUTTA QazEITE OP THE 26tH 

Fibruabt, 190 S.] 


An Act to v^idnU eertain Iratts/ers^ mado un^ tha Bonful 


Tin of IfiBA 


Tenancy Aoi^ 18869 pormanoni Smares and 
hotdinge oifitud ronU or Jiued raioe nnfiofokarae 


in the mm ; and h amend eection 106 UuU Aei» 
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WfiE&SAS doabto and (fifitcalties have ariaea r^pe^og 

the meanisg aod effect (^tMotioos 12tl3, 17. 
aod- 18 of th^ Bengal Teouicy Act, 1885, as 


vui of lass. 


re^rds the payment of the presciihed landlord’s fee, end the 
effect .of the ncm-payment of such fee; 

And. whereas it is expedient to declare that r^^steied 
transfers and sales and decrees or orders for foraoloeure i>f 
mortgage, confirmed and made absolute by the CirU Coniia, of 
permanent tenures and holdiiigs at fixed rates and fixed rents, 
end of shares in such tenures and holding, shell not be deemed 
to be invalid merely on the ground that Uje landlord’s prescribed 
fee has not been paid; 

And whereas it is also expedient to amend section 106 of 
the said Act in manner heraiiiafter appearing ; 

And whereas the sak Act having been passed by ths 

6S k 69 Qoveroor General of India in Council, the sanc- 
Viot., 0 . M. tjon ^ (;he Governor General has been obtained, 
under section 5 of the Indian Connoils Act, 1892, to the pass¬ 
ing of this Act; 

It is hereby enacted as follows:— 


1, No transfer which has heretofore been made or which 

may hereafter be made under section 12, sec¬ 
tion 13, section 17 or section IS of the 
Bengal Tenancy Act; 1885, of a permanent 
tenure, or of a holding at a rent or rate of rent' 
fixed in perpetuity or of a share in such tenure 
or biding, shall be deemed to be invalid merely on the 
ground that the landlord’s fee prescribed by the sud sections 12 
or 13 has not been paid ; 


VikltdfttioD of 
Uwufers of And 
taonre«And hold¬ 
ings And ihorOs in 
the BAme. 

Vin of 1885. 


Provided always that, subject to the Ss^UtTMtion follow¬ 
ing, nothing in this section shall be held to affect the decision 
of a Court of competens juiisdictdon which has become final 
before the commencement of this Act. 


Explanation.^^ decree in a suit for rent whioh has be¬ 
come final disallowing a claim for rent on the ground that the 
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relatioo^ip of landlord and tenant does not exist between the 
parties to the suit by reason of the non-payment of the land¬ 
lord's ftte, shall not bar a suit for rent which became payable 
subseqoently to such claim. 

2. In any case where the prescribed foe has been or may 
R««liMtton of 

f«a wbea left, within two years of the commencement of this 

UDDftid. . 

Act, 

or within two years of the date of registration of the docu* 
ment effecting the transfer, 

or within two years of the dato of confirmation of the sale 
by the Civil Court, 

or within two years of the date upon which a decree or 
order absolute for the foreelolure of a mortgage has been or 
may hereafter be made by the Civil Court, 

apply to the Collector for realization of such fee from the 
transferee, or from the auction-purchaser or from the person who 
hoe obtained an order absolute for foreclosure of mortgage in 
the Civil Court, and on such application being presented, the 
Collector shall realize such fee, if still unpaid, together with 
costs of realization, from such person as if it were an arrear of 
revenue. 

8. Nothing in section 1 shall be deemed to affect the 
Ssring ofaec- provisions of section 88 of the said Bengal 
tion S& Tenancy Act, 1885. 

Objeota of the Bengal Tenancy (Vatidation) Act, 1903. 
The objects of tbe above Act, which received the assent of the Gtri^ernor 
General of lo^a in Council on tbe J9th February, 1903, are fully ex¬ 
plained in the Statement of Objects and Reasons, which is as follows 

*The first object of tbis Bill is to validate traosfera of shares in tenures 
and hoMiAgs, at fixed rates, made in past years by registered documents and 
by miss in execution of deoreea of Courts withoai the pajiaat in eidier 
of the laDdlord's fees prseeribed by secUon 12 of the Bengal Tsaanej Act VUl 
of 1885 . 

Section 12 of the Bengal Teoaooy Act prohibits Registering Officers from 
regfsteiing any Instronient porportiog or opeimting to Iraosfer a pennaoent 
teaare, unless tho preevibed laodloid’s lee is paid to them for transadsskn to 


be left unpaid, the landlord may, 
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the UodlociS. SeoUoo 17 ot th» Ati deoUm thkt XhM tM tMtioa ttj kmwig 
other leotigfit, khiil epply eleo to the tre&eferof e ebare in ApemBoeattranre. 
la the year 1888 , in oooeequnce of ihe promfosj of leotloa 17 beeing been 
overlooked, Reguterlag OSoen were ioetracied not to receive tbe preeerlbed 
fee in tbe cnee of iBitreveflU ireDefernng a share in a perstaneDt tenure. 
These errooeon laetraotioos etteoded also to the ease of inetrumenti tnaifer' 
ring a ebare in tKo holdiug erf a rmiyat enjoyed at a r«it or rate of rent fined in 
perpetuity. The instructions were not withdrawQ till tbe 19th of September, 
1899. Meanwhile immeroua truusfera of eharee 40 such tensres and holdings 
were registered without pajneot of the presoribed landlord's fee. 

Section 18 of tba Act directe the Civil Courte, before oenfirning tbe eale of 
a permanent tenore in execaUoo of a decree, other than a decree for arrw* of 
rent, and before making a decree or order abeolute for the forooloture of a 
mortgage of a permanent tenure, to require the purehaser or mortgagee to pay 
the preecribed Uodlord's lea for traiumiMioo U> tbe landlord. Tbe fact that 
section 17 makes eaetioa 13, among other sections, sppUoabte to shares In a 
permanent iounre, has frequently been oferlookedt snd it is belisved that 
numerous ealci and foreclosuree of shares in permauent tenures and shares In 
holdings at fixed rates have been effected uudsr the Act without payment of 
the lee in qneatlon. 

To obviate tbe overeighte both of tbs executive authorities and of the 
Civil Courts above sxplaioed, it* is conaidsrod expsdieot to IsgiiUto on the 
subject, by deoUfing that the trausfors. sales and foreolosurei mentionod 
above shall not bs deemed to be invalid merely on tJio ground that tbs 
landlord's fee was not paid at or before tbe date of the Iransaction. 

Section 18 of the l^maDoy Act deals with tbe transfer ot and the sucoei- 
Sion to raiyats' holdings held at a rout, or rate of rent, fixod in perpetuity. 
There is no provisiou ia thU asciiou, or in saocasding sections, expressly 
placing tbe trsnafer of, or suoco4siou to, a share of such a'holding on tho 
same footing as the transfer of a share in a tenure it pUosd by section 17.*' 




BENGAL TENANCY ACT. . IVA. 


CHAPTER IVA. 


Provisions as to transfers of tenures and holdings 

AND landlord's FEES. 


This Chapter has been introduced by s. 8, Act I, B. C., of 1907, 
and applies only to the province of Bengal. 

“ ISA- Nothing contained in any instrument of 
Saving u to transfer to which the landlord is not a 
of pa>‘*y shall be evidence against the land- 

uodioS ****00 the jiermanence, amount or fixity 

party. atga, transferability or any inci¬ 

dent of any tenure or holding referred to in such 
instrument. 


“18B. 

.having as to 
acceptanca of 
lADdlord's fees. 


('•() as 


(h) as 




The acceptance by a landlord of any land¬ 
lord’s fee payable under Chapter III or 
Chapter IV in respect of any tenure or 
holding shall not operate— 
an admission as to the permanence, 
amount or fixity of rent, area, transfer- 
ability or any incident of such tenure or 
holding, or 

an express consent under section S8 to 
the division of such tenure or holding, 
or to tlje distribution of the rent payable 
in respect thereof. 


The object of these nev sections is thus explained in the Notes on 
Clauses to the Bengal Tenancy (Amendment) Bill, 1906. 

** The working of eectiona 12 to 17 of the prMODt Aot, relating to the 
trsnifer of permanent tenures, ie not eatiifsotoiy. They induce tenents to 
regiiter treoefera of tenurei which are not really parmanent, In the hope 
that the acceptSTice of the fee by the landlord will operate as an admission 
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of tho pernUDenoe And trAzuferability of the tenure. The }eadIordi» on the 
other band, ere relactaot to acoept the feoe^ and the reeolt U that a ?ery 
Urge amouDt of imclairaed feet baa aocumalated in different diitriete in 
the proTlDOOk Ihii etate of thinga it not only a eonroe of embtrraaaiDent 
to QoTerameot, hot aUo oreatea doul^ aid diffieoltiea ia regard to the 
poeition of the tranafereea of tenuree. It 11 hoped that the amendmente novr 
propoeed will overcome the relaotazue of iandiorda to accept the feee ia the 
oaae of tenuree whioh are really perroaneot, and that tenante will be deterred 
thereby from regie teeing transfers of tenuree whioh are not of this obaraoter. 

The eame ooneideratioDi apply to the transfer of, aud sucoessioo to, hold* 
logs at fixed rente or rates of rent^ snd under eeotion 18 (0) of the Act, these 
are governed by the same conditions. CUoeee 5 and 6 have been eo framed 
as to make the propoeed amendmente applicable to the oaee of huldinge at 
fixed rents or ratee of rent. A claose has aleo been added to leo. 189 , en* 
powering the Local Government to prescribe the authority by whom the 
foes deposited under eeotions Ifi, 18, 15,17 and 18 , oUuee (o), may be declared 
to be forfeited, and the mode in vhicb each# fees when so forfeited shall be 
dealt with/' 

“ 180 . 


Forfeiture of 
utjolained land* 
lonfs fees. 


All laDdl(Tr<r8 fee» paid under Chapter Ill 
or Chapter IV which are held in deposit 

on or after the commencement of the 

» 

Bengal Tenancy (Amendment) Act, 
1907, may, unless accepted or claimed by the land¬ 
lord within three years from such commencement or 
from the date of the service of the notice prescribed 
in section 12, section 13 or section 15 (as the case 
may be), whichever is later, be forfeited to the 
Government.” 

There is no provision in the Act for the disposal of URclaimed fees. 
As these have accumulated^ and id order to expedite claims to fees 
due, thus freeing the district establishments from much extra work, 
Government is now given power to deal with ^hem in such manner as 
it thinks fit 
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CHAPTER V. 

OcCUPAMCr^RAITATS. 

General. 

Every raiyai^ who ioimedlately before the 
commencement of this Act [or the 
Bengal Tenancy (Amendment) Act, 
1907,] has, by the operation of any en¬ 
actment, by custom or otherwise, a fight 
of occupancy in any land shall, when this Act, [or the 
Bengal Tenancy (Amendment) Act, 1907,] comes 
into force, have a right of occupancy in that land. 

[(2) The exclusion from the operation of this 
Act, by a notidcation under sub-section (3) of section 
1 ,.of any area constituted a Municipality under the 
provisions of the Bengal Municipal Act, 1884, or of 
any part of such area, or the inclusion of any area in 
the town of Calcutta b/ notification under section 637 
of the Calcutta Municipal Act, 1899, shall not affect 
any right, obligation or liability previously acquired, 
incurred or accrued in reference to such area.] 

Extended to Orissa, (Not., Sept., toth, 1891). 

The words in brackets in tub-section (i) and sub-section (a) have 
been inserted and added by Act Ip B. C., 1907. Tlitey are intended 
to preserve existing rights and obligations in areas which under the 
amended provisions of section 1 may be excluded from tbe operation 
of tbe Bengal Teeaocy Act by the Local Coreremeot or may be 
excluded from ot jpcluded, in tbe limits of the town of Calcutta. 

Aoqabiltion of pooupanoT righto ondor the former root 
li^^ -^Undertec. 6of ActXofi859» and sec. 6 1 ^ Act Vlllf B. C.» 
of 1869, every raiyat who had cultivated or held land for twelve years 


ift (1) 

G^saeruf. 
Cootiausnoe 
of e deling 
oocupancy* 
rigbli. 
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had a right of occupaocy ia the land so cuitivatad or held by him, 

' whether it was Md oader a pattah or not, so long as he paid the rent 
payable on account of the same, bat this rule did not apply to khtxnw 
fdj'joU or sir land belonging to the proprietor of the estate or tenure 
and let by him on lea«e for a term, or year by year, nor, as respected 
the actual cultivator, to land sublet for a term, or year by year, by a 
raiyat having a right of ocntpancy. The holding of the hither or other 
person from whom a raiyat inherited was to be deemed the holding of 
the raiyat within the meaning of the section. Section 7 of both Acts 
further provided that nothing in section 6 should be held to affect the 
terms of any written contract for the cultivation of land entered into 
between a landholder and a rmyat, when it contained an express 
stipulation contrary thereto. A n^Lcoald« tbeceiore,.under iheJocmar 
.law contract himself..om;.of his status. Under the former law, it was 
held ihat a raiyat holding land under a bhyxgtUtri or hhaoH tenure (f. 
upon a rent consisting of a ponion of the produce) could acquire a right 

(Hariknr Mukkurji v. Birsss,%r Banurji^ 6 W. R., Act 
>7 Moor V. BnsiruUi AVrr, 15 W. K., 479). So also, could a 
raiyat holding a nuksnn utbetndi joh^ (see sec. 160) and who by the 
custom of the locality paid rent when the land could be cultivated, and no 
rent, when be could not cultivate it (Premansnd Gi^sA v. Sttrsmirv JVaiA 
Bait >0 329)* A right of occupancy could be acquired by / 

cultivator in that portion of the land used for his habitation as well as in^ 
that which was cultivated (AfcbesA Ckandra Gangaptxdhaya v. Bhhckaik 
DaSt 24 W. R., 402), even if instead of cultivating the land he set up shops ; 
on it and received profits from the shop-keepers {KhajHrunnissa v, 
Ahmid Risot II W. R., 86), in basiu land, if the tenure of the basin land 
fia% raiyatwari {P0goss w. Raju Dk^pij 22 W. R., 511), in a lank ap* 
pur tenant to land let for cultivation, {NidAi Kris Ana Basn v. Ratn Das 
5 /«i, 30 W. R., 541 ; Uma Ckaraa BaruaA v. Afani Ram BaruaA, Z C. 
W. N., 192X and in l^d let for graiing horsed (Fiis^aMcA v. Wallacsyi 
B. L. R., A. C., 317 I ti W. R., 231), A firm owning an indigo concern 
and taking a cultivating lease of land could acquire a right of occupancy 
in it, provided the lease was granted to the original members of the firm, 
and by the custom of the locality the rights of occupancy in the lands 
could be transmitted to persons subsequently admitted as members.of ibm 
6 rm iLmdUy V. Gmst G^ind SarAjTt 11 Calc, 501). A raijmt co^ 
acquire a right of occupancy, even though he let out bis land to cabers to 
cultivate (BrindabM Chandra CAstsdAri v. /tsar CAasuira Biswast W. R., 
Sp. No , 1864, Act ^ n Ram UaHg<U Ghosh v« LaAAi Narain SAaAot t 
W. !t, 71); provided he was a i^iM^tdErcuhivalor in the sense of deriv* 
ing the pcodls^from the prodoce direaly {KaU CAams Singh i 
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Amiru<Mn^ 9 W. R., 579). A raiyat wNo had held or cultivated a piece 
of land continuously for more than 13 years, but und^ several written 
leases or pattahs, each for a specific term of years, was entitled to a right 
of occupancy, and neither the mere fact of his taking a lease for a term 
of years, nor the existence of a right of re*entT7 on the part of the land* 
lord amounted to an express stipulation under sec. 7, so as to prevent the 
right of occupancy being acquired under sec. 6 of Act X of 1659 (Sheo 
Prakask Afisraw. Ram SakiU Singkj \7 W. R., 62; 8 B. L. R., 165; 
Mufcktar V, Brajraj Sinf^h^ 9 C. L. R., 144 ; Chandrabati Koer v. Harring¬ 
ton^ 18 Calc., 549 ; L. R., ]8 I. A., 27). Similarly, a raiyat allowed to 
continue in occupation of the land on the expiry of a lease, which gave 
the landlord, a right of re-entry at the end of its term, but which the land¬ 
lord did not choose to avail himself of, and whose total period of occupa¬ 
tion amounted to twenty years, was held to have acquired a right 
of occupancy {[batultak v. Sfakomed Aliy 25 W. R., 114.) Raiyats 
were entitled to add the time during which their fathers or other persons 
from whom they had inherited had been in possession to the time of 
their own possession in computing the period of twelve years required 
For the acquisition of a right of occupancy (v. SaratSundcni 
DMy 7 W. R., 395 ; Him Ckand Baruak v. Afurari Afandaly 8 W. R., 
(27 ; Lai Bahadur Singh v. Solano^ 10 Calc., 45 ; 12 C. L. R., 559) 
They could count both the time when they had been in sole possession 
of the land and the time they bad been in possession of it jointly with 
others {Forbes v. Ram Lai Biswasy 22 W. K, 51. See controy Mahomed 
Chaman v. Ram Prasad Bhakuiy 8 B. L. R., 388 ; 22 W.R., 52 note). 
They could acquire rights of occupancy, even although the persons 
under whom they held the land 4 iad no title to it {Amir Hussain v. 
Sheo Suhaiy 19 W. R., 338 ; Zulfan v. Radkika Prasanno Chandra^ 3 
Calc., 360 ; i C. L. R., 386), and the expiration of the lease edsi'oijaradiir 
under whom a raiyat’s possession under a jokdari right bad commenced, 
could not affect the application of section 6 of Act X {Ghulam Panja v. 
Harisk Chandra Ghoshy 17 W. R., 552). Wrongful eviction is not such 
an interruption of possession as would prevent a raiyat acquiring a right 
of occupancy {Alahotned Ghasi Ckcwdhuri v. Nur Afahomedy 24 W. R«, 
324; LuHfunnissa v. Putin Bihari Sen, W. R., Sp. No , F. B , 91'; 
Radha Govind Koer V, Rakhai Das Mukhurji, tz Calc., 82). A right 
of occupancy might be acquired in respect of an undivided share of an 
Estate {Afuhtaheshi Dari v. Kailash Chandra Afitroy 7 W. R., 495; 
Jardine Skinner V Co. v. Saraf Sundari D^i, 3 C. L. R, 140; L. R.,* 
S 1 . A., 164; Baidya Hath Mandat v. Sudharasn Misriy 8 C, W. N., 
7jKt Uma Charan Baruah V. Afani Ram Baruak, 8 C. W. N., 192). 
Rights of occupancy CO aid be acquired in khamary nij-jote xa sirXnaty 
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If Jet otherwise than for a term, or year by year {Gaur Hnri Singh v. 
Bihari Rauty 12 W. R., 278; 5 B. L. R., App., 138 ; Bhagwan Bkagat 
y./ag Mohan R<u\ 20 W. R,, |e8 ; Ashraf v. Ram Kiikar Ghosky 23 
Wb R., 288). Compare sec . 116 of this Ac t. 

Kon-aoqulsitioQ of oooap&ne7 righto under the fbnner 
law.^Rlghts of occupancy could not be acquired by trespassers [Pit ^ 
Bakth V. Miajany W. R., Sp. No., F. B., 164 ; Ghulam Haidar v. Pumo 
Chandra Raiy 3 W. R., Act X, 147 : Ishan Chandra Ghosh v. Harish 

4 

Chandra 18 W. R., 19 ; lo B. L R., App., j). A raiyat who 

secretly possesses himself of land and pays no rent for it has no right of 
occupancy in that land (Ghar/h Mastdai v. Bhuban Mohan Stn^ 2 W. R., 
Act X, 85}. Possession obuined and continued by fraud can give no 
right of occupancy KBhuhanjai Acharji v. Ram Narain Chaudhri^ 9 W. 

K,, 449). Mere possession of a permissive character without any right 
cannot confer a right of occupancy (Mohar AH Khan v. Ram Rattan 
SiHy 21 W. R., 400 ; Adtiito Charmt De v. FfUr DaSy 17 W, R., 383). 
Mere possession as a servant for 12 years does not give rise to right of 
occupancy (l/wawa/i Barmanya v. Boko Behrii^ 13 W. R.» 333). A 
person occupying land as an assignee of the zamtndar and cultivating 
because of the opportunity thus afforded cannot claim the benefit of 
sec. 6 of Act X of 1859 {Uma Nutk Tewari v. Kundan Trw<*ri\ 19 W. 
R,, 177). Rights of occupancy could not be acquired by a middleman 
{Oopi Mohan Rat v. Sib Chandra Sen, 1 W. R., 68): or by a tiMadary 
(Ram Saran Sahu v. Voryag Mah/on, 23 W. R., 554); or by a tenant 
holding under a sard-ptshgi constituting a security for money advanced 
(Bengal Indigo Co* v. Raghubar DaSy 24 Calc., 272 ; L. R. 23 I. A., 158 ; 

I C. W. N., 83}. Rights of occupancy could not be acquired in land OC' 
cupied exclusively by buildings (Stimomayi v. Blumhardty 9 W. R., 352 ; 
Mohar AH Khan v. Ram Ratan Scn^ 2i W. R., 400}, or tn land the main 
object of the occupation of which was the dwelling-house, and when the 
cultivation of the soil, if any, was entirely subordinate thereto (Kali 
Krishna Biswas v. Jankiy 8 W. R., 250 ; Ram Dkan Khan v. Hara Dhan 
Paratnaniky \2 W. R., 404 ; 9 R. L. R., 107 note). No right of occu^ f 
pancy could be acquired in a tank used only for the preservation and 
rearing of fish and not forming a part of any grant of land or an appur> 
tenance to any land {Shibujelya Gopal Chandra Chaudhriy 19 W. R., 
200); and a grant of a right of fishery in such a tank gives no interest 
in the sub-soil (Mahanand ChakravartH v. Mangola Keotani. 

937 ; 8 8 Q 4 ) ; or in a tank with only so much land as is oeces*! 

sary for its banks (Nidhi Krishna Basu v. Ram Das Sen^ 20 W. R., 341 
or in a Jalhar (Uma Kanth Sarknr v. Copal Singh^ 2 W. R., Act X, 19 ] 
Sham Narain Ckaudhri y. Court of Wardiy 23 W. R,, 432; Jagga- ' 
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ban 4 hH Saha v« Prom^ho Pax^ 4 Calc., 767 ; B0IM SaB v. 

Akram Alu 4 Calc., q6i) ; or by an indip concern or firm, baviog no 

(Cannon V, Kaiiask^kandrti Rniy 25 W. R., n?); 
or by a firm of capitalists {Rtii Dasi v« Lai^ty^ 4 Calc., 

957). la compming the period of twelve years necessary for the acquUi- I 
tion of occupancy rights raiyats are not entitled to add the period of ^ 
their predecessors’ possession to their own, except when they have in* • 
hetited the lands from their predecessors or are transferable ^ 

( Wit/son, V. Sara/ Sundnn lMi\ 7 W. R, 39$ ; ^'Dinohastdhu De v. Ram 
Dhan Raiy 9 W. R., $23 ; Dufgti Sundari v. Rrindaban Chandra Sarkary 

11 W. R., 162 ; Nartndra Narain Rai v. I than Chandra Stn^ 22 W. R., 

22 \ 13 B. L. R., 274 ; Khirod Chandra Rai v. Gordon^ 23 W. R., 237 j 
Lai Bahadur Sit/gh v. Solano, 10 Cole, 4$ ; 12 C L. R., $$9 ); not even 
with the consent of the samindar {Tara Prasad Rai v. Surjo Knn/h 
Acharjiy 1$ W. R., 152 ; Haidar Baksh v. Bhubindra Deb Kunwar, 17 
W. R., 179 \ but see eon/ra on this point, Haro Chandra Cuha v. IhinnOy 
$. W. K., Act X, $s). Rights of occupancy could not be acquired in 
lands sub-let for a term or year by year by raiyats having occupancy 
rights {Gilmore v. Sarbessnri Dasi, W. R., Sp. No., 1864, Act X,. 
72 \ 'Jamialunnissa Bibs v. Nur Mahomed, ibid, 77 ; Ke/al Gain v. 
Nadir Mistri, 6 W. R,, 168; Abdul Jahar v. Kali Charan Dat/a, 7 
W. R., 8» ; Kali Kishor Chatusji v. Ram Chandra Shah, 9 R., 

344; Haran Chandra Pal v. Mukta Sundari, 10 W. R., 113 ; i 
B. L. R., A. C, 81 5 Ram Dhin Khan v. Haradhan Paratnanik, 

12 W. R., 404 ; 9 B. L. R., 107 note 5 Nil Kawal Sen v. Danesh, 15 
W. R., 469 ; hhan Chandra Ghoshs. Htirisk Chandra Banurji, iS' W. 
R., 19; Annapurna Dasi v. Rkiha Mohan Patro, 19 W. R., 95). 
Rights of occupancy could not be gained in kkamar, nipjote or sir land^ 
if let on a lease for a term, or year by year {Gaur Hart Singh v. Bihari j 
Rant, 12 W. R., 278 ; 3 U. L R., App., 138 ; Bhngwan Bhagat v. fog- 
mohars Rai, 20 W. R., 308 ; Ashraf 7. Ram Kishor Ghosh, 23 W. R,, 
268.) See sec* 116. In Haro Govindo Raha v. Rum Ratno Do, (4 Calc, 
67), is was doubted whether rights of occupancy could accrue in land held 

j under a service tenure, but in Ram Kumar Bhuttackorji v. Ram NitvoM 
! Rajguru, (31 Calc., tozi), it has been decide^ that such righta^an be ac* 

: qwed chaukidarichafemn Iands4 .but not by the updeMenants of 

< such lands {Mritanjai v. Kena/uHak, Ti C. W. N., 46). 

. Aoquleltion of occopancj rights by ouBtom.—According 
to Peacock, C. J*, in Tkakurani Dasi v. Btsktskar Mukkurji, (B. L. R., 
F. B., St(>A 3 W. R., Act X, 29), Act X *'did not take away the right of 
any raijtat; who had a right by grant, contract, preBcripttoo ot other valid 
title.to hold at a fixed rate of rest” \n Hilts v, Ishwar Ghosh (W. R., 
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Sp, V6., F. R.« 148), it was &!$o said bjr the same teamed Judge that **if 
there are any ancient or hereditary rights to which a raiyat is eoiided^ 
he is not precluded by Acj X of l8$9 from claiming and proving such 
rights in due course of law.” See also lAtanand Singh v. Nirpni Maktum 
(17 W. R.| 306.) All customs, usages and customary rights are sow saved 
by the provisions of sec. 183, from illu$t|aiiofi 3 to which section it is 
evident that there may be a valid custom orosage of the acquisition t 
of rights of occupancy by under-raiyats. This is further apparent from | 
sec. 113, as amended by the Bengal Tenancy (Amendment) Act, III, | 
B. C., of 1898, in which reference is made to the holding of an under -1 
raiyat having occupancy rights. 

An oocupancy right acquired under former law continues 
under present law.—In a case under the present Act, in which cer* 
tain land had been used as an orchard, and had been held by the plaintiff 
for about fidy years, it was argued that the land, being horticultural 
land, a right of occupancy could not acquired in it under the present 
Act. But it was held that a right of occupancy had been acquired in the 
land under the former law, and that, whether or not the present Act 
applies to horticultural land, when a right of occupancy had been acquired 
under the old law, it was not forfeited by the repeal of that Act, there. 
being nothing in the new enactment to deprive any person of a statutory 
right which had been acquired (/fori SttPi v. Narsingk Lai^ 21 Calc , 129. 
See also Hassan Ali^t Gornnd Lai Basakj (qji!. W. N., 141). There is 
nothing in the Bengal Tenancy Act to take away a right of occupancy 
acquired under leases granted at a time when Act VllI, B. C., of 1869 
was in force, [Baidya Nnth Afandoi v. Sadhuram Afisn\ 8 C. W. N., 751.) 

Under sec. i78(i)(b} nothing in any contract between a landlord 
and tenant made before or after the passing of this Act shall take away 
an occupancy right in existence at the date of the contract. 


20 . (1) Every person who, for a period of twelv e 
yea're, whether wholly or partly before 
of or after the commencement of this Act, 

**’^**' has cout inuou Bly held as a raiyat land 
situate in any village , whether under a lease or 
otherwise, shall be deemed to have beoome*on ex¬ 
piration of that period, a settled raiyat of that village. 

(2) A person shall be deemed, for the purposes of 
this section, to have continuously held land in a 
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village notwithstanding that the particular laud held 
by him has been di^rent at different times. 

(8) A person shall be deemed, for the purposes 
of this section, to have held as a raiyat any land held 
as a raiyat by a person who^heir he is. 

( 4 ) Land held by two or more co-sharers as a 
raiyati holding shall be deemed, for the purposes of 
this section, to have been held as a raiyat by each 
such cO'sharer. 

(5) A person shall continue to be a settled raiyat 
of a village as long as he holds any land as a raiyat 
in that village and for one, year thereafter. 

(6) If a raiyat recovers possession of land under 
section 87, he shall be deemed to have continued to 
be a settled raiyat notwithstanding his having been 

f<mt of possession more than a year. 

(7) If, in any proceeding under this Act, it is 
proved or admitted .that a person holds any land as a 
raiyat, it shall, as between him and the landlord under 
whom he holds the land, b e pr esumed, for the purposes 
of this section, until the contrary is proved or admit* 
ted, that he has for twelve years continuously held 
that land or some part of it as a raiyat. 

Extended to Orissa (Not, September joth, t89i). 

8ub-8sotiona ( 1 ) and ( 2 ). Settled raiyata—These sub-sections, 
which are the result of an attempt to rehabilitate the " khudkasht" or 
“resident raiyat” of the tdd regulations, made a great change in the rent 
law. Under Act X of 1859 and Act VIII, 6. C., of 1869, it was neces¬ 
sary for the acquisition of a right of occupancy in land that a raiyat 
should have held the same land for twelve years, and if he toolc up fresh 
land in the village, he had no right of occupancy in it until the lapse of 
a period of twelve years {Amor CMand Lakatta v. Bakiii PfUkar^ sa W. 
R., saS). a raiyat is a settled raiyat of the village and has (sec. si) 

an occupancy right in all land in the vill^e in which be, or the person 
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whose heir he it, has held any land for tweWe years. Whea the hold¬ 
ings of the defendants consisted of land held by them partly for more 
than twelve years, and partly for less than twelve years, and the two 
classes of land were undisttnguishable ; that the defendants were 
settled raiyats, and had under s. at occupancy rights in all (he lands 
held by them {Satai Ck<%fuira v. Aiimany 31 Calc., 723; 8 C. W. N., 
6of). But this rule does not apply to chur or diarak land or to land held 
under the custom of utbandi^ which must still be held for twelve years 
before a right of occupancy accrues (sec. rSa) 

The provisions of sub-section (f) were introduced to prevent land¬ 
lords barring the acquisition by their raiyats of rights of occupancy by 
shifting them, or changing the lands of their holdings before the expiry 
of twelve years. It was at one lime proposed to insert the word ^'estace^' 
in this section in place of the word ^Village’*; but it was uhimately de¬ 
termined not to do so. Landlords can, therefore, still prevent (heir 
raiyats acquiring occupancy rights^ by shifting them from one village to 
another within their estates before the completion of the statutory period. 
There is one point which the provisions of sub-section (2) leave some¬ 
what uncertain, vis.^ whether a raiyat can become a ‘^settled raiyat” by 
holding during twelve years difTcrem plots of land in the same village 
under different landlords, or whether he must hold his land under one 
and the same landlord. See Kuldip Singh v. Chatur Singh Faiy (3 C. L. 

h 285)- 

Distinction between occupancy raiyats and settled 
raiyats.*^The term “occupancy-raiyats” used in the Act does not cover / 
“ settled raiyats/’ An occupancy right may be acquired by a new-comer; 
by purchase,” (r. provided it be iransferable by custom), “while the j 
status of “settled raiyat, is acquired by cultivating any land in the village! 
as a raiyat for twelve years, or by inheritance from a raiyat who has I 
done so.’* (Slatemeqt of Objects and Reasons of Bill, No. Ill of 1697,! 
to amend the Bengal Tenancy Act, para 24) and kuldip Singh v. 
Chniur Singh RaU (2 C. W, N., cccii; 3 C. L. J., 285). The status of a 
settled raiyat as dehned in sec. 20 cannot be transferred and, consequently, ^ 
though every settled raiyat has a right of occupancy, every occupancy-raiyat 
is not necessarily a settled raiyat (Kuldip Singh v. Chttlur Singh Rai^ 

2 C. W. N., cccii.; 3 C. L. J. 285). 

The Board of Revenue have issued the following instnictions to 
settlement officers on this point. 

” A raiyat who bM held any land in a village for 12 years by bineelf 
or partly through the person from whom be hat inherited, is a eettled 
r^yat of that village. He has 4 be ooeupancyright not only in that land 
but abo in aU o^ter .la&d in ibiat yiUage forming part of hie holding 
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or' whiA lif oosy My tiint add (o hit holdlog. v> Hii it^t^ y ^ Mtfclad . 
ftiy4t fc o , ^ Im h#ir^ bofc it oaaaot be told. Tbatf aU ooM^Moj^reij^te 

who h4ve Mquiiwl the ooeop«aoj-figbi ^ronn^ the ooeoyetion ol Und IE 
yearti or by JaheritoDoe from o&e vho held for that periodi jhp«ld be 
reourded M eettled reiyeti. The ooly remeioing cleie of oooapeaoy'relyAti 
ere ihoee who bftve pmeheMd the oooapMoy-right, bnt have aotbeldthe Und 
to which it.ie etteohed for 19 ye«re»orwho h*ve inherited from enoh porohea- 
era, the term of 12 yeera from the pnrohete being ttiU unespired. Theee 
elone should be recorded asoooap4Qcy*raiyats (Revenue oirouUri Ko. I, Oot. 
1909). 

Sub'SMtion (3}.^The provisions^ of this sub-section are simtlar to 
those of sec. 6 of Act X of t8s9 and Act VHI» B. C., of 1869, accord¬ 
ing to, which *Hhe holding of the father or other person from whom a 
raiyat inherits shall be deemed to be the holding of (he raiyat within 
the qteaning of this section.” Under (he former law, a raiyat was always 
entitied to add the occupation of his Uther or other person from whom 
he had inberited his land to his ou^o in computing the period necessary 
for his acquisition of an occupancy right, but not that of any person 
from whom he might have purchased the land, unless the bolding was 
cd a ulrWerable nature. See notes to sec. 19, pp. 86, 88. Occupancy 
rights BOW expressly made heritable by sec. s6. As to the liability 
of ocCUpeQcy-raiyats for rent which accrued in the lifetime of therr pre¬ 
decessors,'see the notes to that section. An heir of an occupaney-raiyat 
can claim recognition by the landlord on the death of Us ancestor who 
was the recorded tenant {Ananda Kumar Noikar v. H<tri Das Haidar^ 
27 Calc., 54f ; 4 C. W. N., 608). 

Sab-B6CtiOD (4}.-^ The sub-section follows the rule laid down by the 
High Court in Forbes v. Ram Lai 'Biswas {22 W. R., 51X setting aside 
Maiomed Ckaman v. Ram Prasad Bhagat (8 B. L. R , 338 ; tl W R., 

note). 

When some lands were held by several occupatk^-raiyats jointly and 
some of them relinquished in favour of the Undlord ; Mdy that the 
relinquishment did not operate by way of enlarging the rights of the 
raiyats who remained on the land by giving them an interest over the 
whole holding (Piari Mohan Mandal v, Radhika Mohan 5 C. L. 

U 9). • ' 

SuthM^on 5.**>Under this sob-section a raiyat mayappamtiy 
abandon his boldiog and leave the village and osay still retuo his rights 
i^s a settled raiyat, provided he retitms within one yearns timei and takes 
another holding in the same village, it may be under a different landlord. 

Sttb««ection (6}.—'Hie sub-section follows the rule laid down by 
the H^fa Court in Mahomed Ghassi Chaudhsi v. Nur Mahomed (24 W. 
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R<, 3U}) in vhidi a wamifu/nr mod ft ratyat for fjttitMixi and the rdf^t 
pleaded coDtiQuoosi occopancy for twelve years, and it was found he had 
been ejected during that period, but had got back into possmon. It 
was held that if the evictioa were wrongful, it would not be such an 
interruption as would prevent the raiyat from acquiring a right of occu- 
paocy, but it was for the raiyat to show that the eviction was. wrongful. 
See also Lidifunnusa v. Putin Bthari Sen, (W. R, Sp< No., B., 91) 
and Gc^ind Kotr v. R<ikhal Das Mukkurjiy (ti Calc., 8s}. 

.6ttb-M0tion ( 7 )< Oqqo of proof This sub-section made a great 
change as to the onus of proof in rent cases. It was introduced in the 
interests of the raiyats, who bad always experienced difficulty in producing 
legal proof of their acquisition of occupancy rights: Now, the onus is on 
the landlord to disprove the assertiou on the part of their raiyats of their 
having held land continuously for twelve years, This presumption can 
only arise in the case of a raiyat who has other occupancy holdings in the 
same village when those other occupancy holdings are^^eld under the 
same landlq^ UCuldip Singh v. Ckaiur Singh Rat\ 3 C L. J., s8$). 
And this presumption does not apply to the occupants of chur or dtarah 
land, who, if they allege that they have been fur twelve continuous years 
in possession, must prove that aUegatiou {Beni Prasad Koeri v. Chaiuri 
Trufariy 33 Calc, 444 ; 4 C. L. J., 63). 

In a suit brought by a purchaser of an estate at a sale for arrears of 
Government revenue, it is for the defendsai who claims to be a raiyat 
with a right of occupancy to start a prima facie case by showing that he 
held the lands as a raiyat within the meaning of the proviso to sec. 37, 
Act XI of 1859 {Amhika Charan Chakrax/artti v. Daya Gati^ 3 C. L. J., 
51 n j in C. W, N., cxx). 


21- ( 1 ) Every person who is a settled raiyat of a 
village within the meaning of the last 
to h,ve oMu- foregoing section shall have a right of 
panoy nghts. pocupaocy in all land for the time being 

held by him as a raiyat in that village. 

(2 ) Every perspn who, being a settled raiyat of a 
village within tlie meaning of the last foregoing sec¬ 
tion, held land as a raiyat in that village at any time 
between the second day of March, 1888, and Ihe com¬ 
mencement of this Act, shall be deemed to have ac¬ 
quired a right ofocoupanoy in that land under the law 
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then in foroe; bat nothing in this sub-section shall 
affect anj decree or order passed by a Court before 
the oomoiencement of this Act. 

Extended to Orissa (Not., Sept. loth, 1891). 

lUtfai^iotions on the ecqoiaition of oocupanoy righta.-- 
Notviflthstaodin^ the provisions of this section, occupancy rights cannot 
be acquired in proprietors’private lands, known in Bengal as khamaty 
nij or niyjote and in Tlehar as tirai^ sir or kamaty if let under a lease 
for a term of years or under a lease from year to year (sec. 116.} As 
already pointed out, settled raiyats do not acquire occupancy rights in 
chafy dearak or uthandi lands, until they have held the same land for 
twelve continuous years (sec. tSo.) Occupancy rights cannot be acquired 
in gksUuftiii lands {Uptndra Snth Hnsr<i v. Ram Nath Chaudhtiy 33 Calc., 
630 \ Uohtsh Manjhi v. Fran Krishna Mandoly i C. L. J., 138.) 

When a lessee of lands in tb^ occupation of raiyats who had jctc 
rights obtal^ kkas possession with the consent of the raiyats for the 
purpose Iff indigo cultivation ; hildy that the lessee being merely a land¬ 
lord in occupation did not acquire occupancy rights in the land, and the 
lessor hocttne entitled to kkas possession on the, expiry of the lease 
(Ram Lackan Koeri v. CoUingridf^ey 11 C. W. N., 397.) 

AoOMted lande-'-’A raiyat who has a right of occupancy has the 
same right.in land accreted to his joU as he has in his jote {Caur Hart 
Kaibattth v. KaibarttOy 21 Calc, 233); but not if he is a yearly 
raiyat of or titarah land (Beni Prasad Koeri v. Chaturi Tewariy 
33 Cailc., 444 *) 

Urban and suburban ]anda--The use of the word “ village ” 
in this section shows that no right of occupancy can be acquired under 
the Act in towns and suburban lands, and it has been held that there 
is no authority for the proposition that there may be rights of occu¬ 
pancy in suburban lands let for purposes of building, though these rights 
may not be cognizable under a law intended only for agricultural l^n^- 
\ords And (Rakkaidfts Addi V, Dinamayi Debiy 16 Calc., 652.) 

The Act does not expressly exclude from Us o(>eration urban areas except 

4 

the town of Calcutta Ali v. Govinda Lai Basaky 9 C. W. N , 141.) 

But see the addition to s. i (3}, made by s. 3, Act I, B. C., 1907, p. 2. 

Sub- 8 eotioii( 2 }.~The 2nd March, 1883, is the date on which leave > 
was obtained to introduce into Council the Bill to amend the Tenancy | 
Act. The object of this sub-section was to prevent raiyats being induced \ 
to contract themselves out of their rights during the passing of the Bill; 
through Council. This object is given further effect to in sec. 178. The i 
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provUiOQS of sub*»ection (2) of section a are expressly retrospective and 
apply to suits pending at the rommencement pf the Act 
V. AisanlKoibartto^ *14 Calc., 5^3 ; Tapsi Singh v. Ram Saran Koiriy 
15 Calc., 376). 

V^to on contracts barring acquisition of oooupanoy rights. 
—Under sec. 17b (1) (s) nothing in any contract between a landlord and 
tenant made before or after the passing of this Act shall bar in perpetuity 
the acquisition of an occupancy right in land. Under suh^sec. (a) no¬ 
thing in any contract made between a landlord and tenant since the 15th 
July, i88d, (the date of the publication of the Rent Commission's Report) 
and before the passing of this Act shall prevent a raiyat from acquiring 
in accordance with this Act, an occupancy right in land ; and under sub¬ 
sec. (3) (a) nothing in any contract between a landlord and tenant after 
the passing of this Act shall prevent a raiyat from acquiring in accord¬ 
ance with this Act an occupancy right in land. 

22- (l) When the immediate landlord of aa ocou* 
Effect of M. pancy-holding is a proprietor or - peiri^a- 
£^^.Vrigh! "eo*- tenure-holder, and the entii'e in- 
hy uiidiord. terests of the landlord and the rf^yat 1n 

4 

the holding become united in the same perstm by 
transfer, succession or otherwise, the ocoupancyTright 
shall cease to exist; but nothing in this sOb-seotion 
shall prejudicially affect the rights of any third 
person. * 

(2) If the occupancy-right in land is transferred 
to a person jointly interested in the land as proj>rietor 
or permanent tenure-holder, it shall cease to exist; 
but nothing in this sub-section shall prejudicially 
affect the rights of any third person. 

(3) A person holding land, as an ijaradar or 
farmer of rents shall not, while so holding, acquire a 
right of occupancy in any land comprised in his ijara 
or farm. 

Explanation .—A person having a right of occu¬ 
pancy in land does not lose it by subsequently beoom- 
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intei^ted in the land as pr(>ptieti^i)t;|»^i 
jEQf^KAot’tenure-holder, or by subsequently holdl^iUifi 

land in ijara or farm. , 

» * • * ^ 

The pepviflOQs of ibis seccioo have been greatly modi^ed a. 40 ^^ 

/gc\ J, B. C.| 1907. So far as the province of Bengal is conctmed, * ibe 
section runs as follows :•» \ * 

' 22- ( 1 ) When the immediate landlord of an ocdb- 
■BBWstofioqui. pancy-holding is a proprietor or-<>e^a- 
fi*n^nghrby tenure-holder, and the entire’jih- 

Uodlofd. torosts of the landlord and the raiy^t fit 
the bolding become united in the same per8f>n by 
transfer; succession or otlierwise, [such person sli&ll 
have DO right to hold the land as a tenant, but shall 
bold it as a proprietor or permanent tenure-holder 
(as the case may be)] ; but nothing in this sub-secVon ■ 
jhltl prejudicially affect the rights of any ttui'd 
person. 

(B) - If the occupancy-right in land is transferred 


to a person jointly interested in the land as proprietor 
or permanent tenure-holder, [he shall be entitled to 
hold the land subject to the payment to hie co-pro¬ 
prietors or joint permanent tenure-holders of the. 
« shares of the rent which may be from time to’ time 
•payable to them ; and if such transferee sub-lets the' 
land to a third person, such third person shaH bq 
deemed to be a tenure-holder or a raiyat, as the 6a£«' 


may be, in respect of the land. •*, 

» * 4 ' * 

Dludrg^ion. — A, a oO'Sbarar landlord, purchaati the oooapuoyr holo^ olib 
r^yai X. A ii entitled bimMlI to bold the lackd on paysMt to hi| pe««htfteci 
of the ihara of the rent payable to them in reepeot of the holding. A aub* 
lata the Uod to K, 1 bo takee H for the pvpoee U eeMliahing teoehtf oa^U 1 
J" be^ooea a tennrt holdar in reepeot d the land. Or A enh-letlJii Af who 
» takN It for the purpoee *eX colt^vatiog it bime^ 1 1 beoooipv In 



dccvpMit't 
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' ^8) A' ^rson holding land m ‘ an ty 

fiftrmei of rents 8hall_no^ while so holding, ac<)ntr«.||^ 
piirohaae, or otherwise.] a right of oooupanoy in aafy 
land comprised in. his ijara or farm. ' 

Explanation .—A person having a right ofoooti-f 
panoy in land doe8_npt lose it by subsequently becom- 
idg jointly interested in the land as proprietor or 

i 

permanent tenure^holder^ or by subsequently holdings 
the land in ijara or farm. 


Extended to Orissai (Not, Sep. loth, 1S91) * . 

The wordt to heavy brackets in this section were added by s. tp, Act 
2 , B. 1907. 

8ub«section (l).^Tbe rule laid down m this section is apalogOps 
io the provisioiis of sec tion in , cl (d), of Act IV of iSSs, under which a 
lease of immoveable property determines in case tb) interests efthlt 
lessee and the lessor in the whole of the properly become vested thA 
same time in one person in the seme right. It is io accordance with the 
rulings of the High Court tn the cases of Mitrajit SingA v. 

Xi W. R., 306 ; /fe ^4 V. SriAruAtta Simg Af t$ W. 4 y>; £ui CAMf 4 
JAa V. Z^tku Mudi^ 33 W. K., 3S7 % Lai Bahadur Singh v« S^Uma^ 
IO Calc., 45; 13 C. L. R, 559; and Radha Covind Kotr v. RaUial 
Das Mukkurji^ 13 Calc, 83. But See contruy Umtsh CAamA^a v. Ra/ 
Naming lo W. R., 1$ ; RuskSan v. AtkinsQUy 11 W. R, 485 and Saui V. 
FiOichanatiy 35 W. R., la Lai Bahadur Singh v. ’'SslanOy it Wii^t 1 
said that a nght of occupancy must be acquired against somebod|^\ 
'and if a miyat is m possession of (be land m a double capacity, both as a 
raiyat and as a malik^ it is almost impossible to conedvc how he can | 
under ibese circumstances acquire a right of occupancy against himself. | 
In Radha Covind Kotr v. Rakhal Das Mukhurji, (i3 Calc, 83), it was, 
decided that even if the proprietor purchased an occupancy raiyat’s lan^ 
Sonami\n the name of a third.person, the right was gone; and in FiSA 
Mdhan Mukkurji v. Radal Chandra Bagdi^ (38 Calc., 305 ; 5 C. W. N.^ 
310)1 it was l^ld that undef>raiyat^s lease which was without the lan^^' 
lord’s consent and unregistered was invalid, aod a landlord purchasm^ 
the holding ^ the raiyat m execution of a decree for arrears of rent wa#i» 
eotKled fo the under«raiyat, who was not protected by this clause^ 
But dia cootrary was Isid down in AmiruUa Natir Mmhamsd^ {gi 
Calc„ 931). This judgment was aubsequeotly withdrawn, aa k-im 
discoMmd no not^ bad been lervod Qadll0.1)ei^ qf dig 
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respondcAt. the pricctples of the judgtDeot were Affirmed m Amir* 
uUa y. ^asir Atahomed^ (3 C. L. 15s \ 34 Colc^ 104). It was, hoi»ever^ 
diatfn^iBhed from'in Badan Chandra Das v. Rajtswdri Dibya^^t 
C.X. $70 ); in wbkh case the pWntifil a joUdar under Government, 
let out a portion of his joie to a ralyat as chukanidary who again 
|ub‘let a portion of bis holding to the defendant, without the consent of 
the plaintif!^ and otherwise than by a registered instrument. Subsequent* 
ly, ^eraiyat having; surrendered a portion ol his holding, which, he had 
subrlet to the defendant, plaintiff brought this suit for recovery of posses* 
sion ; hldy sec. 22 did not apply, and the landlord was entitled to hhas 
possession and no notice to quit was necessary. 

There is no me rger in the case ofa//3/2fi.nl$rest coming into the 
same hands as (he samindari interest {Jibanti Nath Khan v, Gokul 
Chandnt Chaudhri, 19 Cak., 760). The c ontrary was held in the case 
of SLpat/u interest created after the passing of the Transfer of Property 
Act {Promptho Nath Miitra v. Kaii Chaudkriy 26 Calc., 744 ; see, too, 
Prasanna Nath Rai v. Jagat Chandra^ 3 C. L. R., 159) When shikmx 
and fHukarari interests become vested at one time in the same persons, 
then, whether the mukarari lease was a tease for agricultural purposes 
or not, the mukarari interest meiges in the superior tenure \Surja 
Narain Mandats, Nanda Lai Sinhay 33 Calc. 1213). 

The rights of third persons referred to in this sub-section and in 
sub-section (2) must be valid rights (Piari Afohan Mukkurjis. Padal 
Chandra Hagdly :8 Calc., 208 ; 5 C. W. N., 312). 

Sub-section ( 2 ).—In OurBaksA Bat y./cotal B(tt\ (16 Calc., 127 
in which a tenant bad commenced to occupy bis holding in 1871 and had 
purchased a fractional share of the proprietary interest in 1878, it was 
held on his suing for possession after being dispossessed in May, 
1886, that there was nothing in Act VIll, B. C., of 1869 to prevent 
his acquiring siKh right, if after his purchase be continued to hold the 
land as a raiyat, if the relation of landlord and tenant existed between 
himself and his co-sharer proprietor, and if the period for which he so 
held extended for twelve years from (be commencement of his holding. 
In Sftanath, Panda v. Palaram TripaHy (21 Calc, 869), the plaintiff sued 
for a share of the rent of a joUy alleging that it had been purchased by 
the defendanU, who were his co-sharers in the landlord’s interest. It 
was held that the plaintiff was entitled to a decree and it was said that, 
though the section provides tha^ on the transfer of an occupancy right 
in land to a person jointly interested in the land as proprietor or perma¬ 
nent tennre-bolder, the occupancy right shall cease to exist, *^it does not 
follow that the tenancy will be altogether extinguished. The third person 
metUioDed in the clause niust be held to include every perfon Interested 
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otlier tbao the transraror and transferee. So that die acquisition o 4 an 
oocupancjr right hy a proprietor #eu}d not affect the right of a co^sbaref 
landlord to receive his share of the rent of the tenancy.” In another 
case, /a wadu/ H ak s. Ram Das Sskiii (U Calc, 143 j 1 C. W. N., 166), 
the plai ntiff ^ who was a c^sharer in a sued for Jt^ possession to 
the extent of his share in ain which the defendant had put up to 
sale and purchased the occupancy right of a tenant, the defendant being 
the plaintiffs co^sharer in the iaiak in which the joti was situated. The 
Munsiff before whom the suit first came dismissed the suit, holding that 
the defendant who had purchased the Ja/t, was entitled to hold it as a 
tenant, and that the plaintiff was accordingly not entitled to AAas posses¬ 
sion of his share. His decision was reversed by the Subordinate Judge, 
who held that the principal defendant had purchased nothing, thf effect 
of his purchase being to ^xtingujsMhe entire^t^njncy. On appeal to the 
High Court the Subordinate Judge’s decision was revved by Heverley, 
J., and on appeal under the Letters Patent to a Bench of fiv e Tud ifes the 
decision of Beverley, J., was affirmed. In the judgment of the Bench it 
was said :»*^Sab*section (a) of section 22 of the Tenancy Act provides 
that if an occupancy right is transferred to a person jointly interested in 
the land as proprietor, the occupaiKV.right shall cpase to exist. It is 
not said, and the sub-section cannot be understood to mean, that the 
holding shall cease to exist, but that the occupancy right which is an 
incident to the holding shall cease to exist, god there is nothing in the 
sub-section incoosistent with the continuance of the bolding, divested of 
this right of occupancy which attached to it The saving clause in the 
sub-section ^that nothing in it shall prejudicially affect the rights of any 
third person,’ indicates also that the holding would for some purposes at 
all events, continue to exist.” ^ 

The ruling in the case of Jawadul Hak v. Ram Das Sakay (24 Calc., 
243) was followed in Miajan v. Minnni Aliy (24 Calc., 521). But in Ram 
Satwt Poddar v. Mahomed Laiify (3 C. W. N., 62) it was l^ld that, when 
a landlord had brought an occupancy holding to sale, had purchased 
it himself, and settled it with a new raiyat, he could not sell the 
same occupabcy holding again in execution of a decree for arrears 
of rent of past years. It was said that there was no subsisting right in 
the old raiyat, which could be sold, and the plaintiff, who purchased at 
the second sale, bad acquired nothing. 

In Girisk Ckandra Ckaudkri v. Kedar Chandra Raiy (a; Calc., 
473 ; 4 C. W. N., 569), the case of Jawadui Hak v. Ram Das Saha was 
again disting uished from . In this case the plaintiffs and the defendants 
were the joint owners of a taluk^ appertaining to which there was a non- 
tt’ansferable occupancy bolding. The defendants brought to sale and 
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purchofted that holding in execution of e money decree, and took poiKS* 
sioD of the land. The plaintiffs sued togrt^tain Joint posseuion with the 
defendants of the land. They were successful in the lower Courts. In 
second appeal it was argued on the authority oijawadul Sak v. Ram 
Das S^ha that the occupancy right was severable from thh tenancy 
right, and that although the occupancy right could not be sold, the sale 
and purchase of the tenancy right were good, and that the plaintiff had 
consequently no right to interfere with the possession of the purchasing 
defendants. But the appeal was disallowed. ** Section 37 ” it was said, 

** does not make a non-transferable occupancy bolding transferable, when 
the purchaser happens to be one of the proprietors. That section, read 
in connection with the other sections of the Act, must be taken to^x^er 
to occupancy holdings which are of a transferable character, and the 
section enacts that when such a holding is transferred to one of the 
CO-proprietors the occupancy right in the land so transferred shall cease 
to exist. The decision to which we have been referred merely held that 
although by the operation of that section the occupancy right ceased, 
to exist, there might be a good transfer of the holding. Although under 
the provisions of sec. 22, an occupancy right may be severable, it is 
only severable in cases to which that section applies, and can* 
not be made severable in all cases. Apart from any special pro¬ 
vision of law such as is contained in section 22, and is applicable 
only to tbe cases referred to in that section, it does not seem possible 
on any principle to hold that in the case of a non-transferable occupancy 
holding, the holding can be sold without the right of occupancy, so 
as to give the transferee a right to retain possession of it'' See also 
Dilbar Sardor v. Husain Ali^^ (26 Calc, 553], and Ramrup Makto v. 

! Manners^ (4 C. L. J., 209X The correctness of tbe decision in Jawadul 
Haf^s case was subsequently affirme d by a Bench in Ram Mohan 
Pal V. KachUi (32 Calc., 386; i C. U i ; 9 C. W. N,, 249). 

Sub-deotion (S;.~Sub*s6Ction {3) and the explanation to the sec- 

s 

tion follow the hilings of the High Court in the following cases : {Giimors 

V. Srimant Bhuniik^ W. K, Sp. No., 1864, Act X, 77 ; Watson ^ Co* v. 
Jogendro Narain Rax.^ r W. R., 76 ; Mokundo Lai Dhobi wr Crovfdy^ lj 

W. R., 274 ; 8 B. L. R., App, 9; ; Umannfh Tewari v. Kundan Towariy 
19 W. R., 177 : Scan v. Panchcman Rai\ 25 W. R,, 503; Ram Saran Sahu 
V. Veryag Mahton^ 25 W. R., 554; Jardine Skinner dr* Co* v. Satai 
Sundari DM^ 3 C. L. R., 240; L. 'R., 5 I. A., 164 ; Rai Kamal Dasi y 
LeddUy^ 4 Calc., 957). 

In A case decided under the Tenancy \cit\Masfyk v. Bkagabati Bur* 
maniOt iSCatc., 121}, the question was whether certain pei^ns who 
had occupied land as raiyats were debarred from acqailing occupaiicy 
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rights in it owing to their \ftm%jantiy interested in the land as 
dors or fanners. It was held that*they were not. 

Alterations made in this eeotdon bj Act B. 0, of 1907.^ 
In the on Clauses of the Bengal Tenancy (Amendment) Bill 1906, it 
was explamed that the object of the amendment of section 2s was to 
counte^ct^he ruling of the High Court in Jawadul ffa^s case and the 
Full Bench ruling in Ram Mokan Pal v. ICacku, These decisions’* it 
was said, lay down a rule opposed to the policy of the authors Of Act 
VI! I of 1895, which was to discourage the acquisition of occupancy 
holdines by Undlortfs 

The provisions of sub* section (2) were greatly modihed by the Select 
Committee on the Bill who in their report observe that amendments 
made by them in the section will give effect to the intention of the 
framers of the Act, by providing that, where a strie landlord acquires an v 
occupancy holding of his raiyat, the interests of such landlord and 
tenant m.erge into a landlord's interest ; and that where one of, several 
co*sharer landlords or joint tenure-holders acquires an occaipancy right of 
a tenant of all the co-sharers or joinMenure holders, such landlord cannot 
thereby acquire an occupancy right, or by subdetiing, bar the acquisition 
of raiyati rights by the sub-lessees. At the same time, under the section 
as modified by us, the landlord will not be prevented from cultivating 
the land himself, though the holding will not become proprietor's 
private land. We have inserted an illustration to make the mean*> 
ing of the section quite clear. Our attention has been called to a 
ruling of the High Court {Ramrvp Mah(o v. Manfurs^ 4 C. L J., 209) 
to the effect that the word ' acquire,’ in sub-section (3} of section 22, 
does not include * purchase.' In order to prevent the acquisition of a 
right of occupancy by an ijaradar during the period of his lease through 
a purchase behind the back of the landlord, we have inserted the words 
* by purchase or otherwise’ after the word * acquire.’ ” 

* t * 

Incidents of occupancy right. 

sa When a raiyat has a right of occupancy in 

incidentK a f respect pf any land, he may use the 

' land in any manner which does not 
maten^impair the value of the land 
of UH of land. render it unfit for the purposes of the 

tenancy ; but shall not be entitled to o ut down trees 
in eontravenUon of any local custom. 
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Extended to Orissa, (Not., Sept loth, 1891). 

I Nothing in a contract made after the parsing of (his Act shall take 
f.'Lway or limit the right of an occupancy raiyat to use i.\ni as provided 
I by ibts section [sec. (78 ( 3 ) W- ] ^ 

Use of land by occupanoj raiyats.—In an early case under 
Art X of 1859 it was said that a raiyat with a right of occupancy might 
erect a p ukka house on his land and do what he liked with it so long as 
he did not injure U to the xamindat^s detriment {Nyamafuilnh v. Govind 
Chand^ti Dutta^ 6 W. R., Act X, 40). In later cases, however, it was 
held that a tamtndar might object to the erection 'll brick houses on land 
let for purposes of cultivation, and might by injunction restrain bis raiyat 
from doing anything which would substantially alter the character of the 
tenure {Shib Das Biindopadht%ya v. Buman Das bfukhcpadkaya^ 8 B. L. 

* * * A 

K, 243 ; 15 W. R,, 360 \Jagai Chandra Rai v. I than Chandra Banurjiy 
24 W. Rm 220; Lai Sahu v. Dsa Narayan Singh^ 3 Calc., 781 j 2 C. L. R., 
294). An occupancy raiyat had also 90 right to excavate a tank on his 
land {Tanni Charan^Basu v. Dtb Narain, 8 B. L. R., App, 69), in 
Ci>ntriiveot on of the terms of his lease {Mmindrti Chandra Sarkar v. 
Mamrudin Biswas^ 11 B. L R., App., 40; 20 W. R., 230), or to dig earth 
fur the purpose of making bricks {Kadambini Debt v. Naiin Chandra 
Adukht 2 W. R., 157 ; Anatui Kumar Afukhurjt v. Bissonatk Banurjiy 
j; VV. R., 416). If he had a mukarari interest in the land, he might 
build a well or do anything else which did not entirely destroy the land 
so as to endanger the s tmitubtr^s ground rent {Dhipat Singh v, Halal- 
khuri Chaudri^ W. R., Sp. No., 1864, 279). But if a landlor^stood by 
and allowed his tenant to erect pukka buildings on the land, he could not 
(urn him out of posseision i^eni Madhab Banurji v. Jai Krishna 
yfuhhurjiy 13 W. R., 493 : 7 13 . L. R., i$3 ; Sib Das Bamiopadkaya v. 
ffaman Das Mukhopadhaya^ 8 B. L. R., 242 ; 15 W. R., 360). Similarly, 
f he allowed him to excivate a tauk without making any attempt to 
restrain him {Kedar Naih Nag^. Khetlro P*il SriHrainastCsXt.^'^W 
6 C. L. R.. 569), or to build a homestead or use part of the land for tanks 
or gardens kPrasanna Kumar Ckaiurji v. Jagast Kaik Basaky 10 C. L. 

25X or to excavate earth for brick-maktng (Kichbll v. Tar ini 
Charon BasUy 23 W. R., 298), or to convert bis land into a mango grove 
{Naina btismx v, Rupikun^ 9 Calc., 609; 12 C. L. R., 300)^ be would not 
be allowed to ^ecc or interfere with him. 

Now, an occupancy raiyat’s rights in thft respect are regulated by 
Jh ?.( Under sec, 77 (t) a rtriyat at fixed rates 

and an occupancy raiyat have a right to make ‘improvements” in their 
^laod, and ‘imp rovem ent” is de fined in section 76 (j) to mean any woric 
' which adds to the value of the holding, which is suitable to the holding 
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and which is consiste nt with (he purpose for which it was let/such as 
e,g.y weilSf tanks, water-chanheU [76 (a)(a)}, and suha^jtwdiingrhDUSes, 
for the raiyat and his family with all necessary out-offices, [76 (2) (f)].' 
Under sec. 108, cl. (p) of the Transfer of Propeity Act, which section 
however has not yet been extended to agricultural leases (s. 117), a lessee 
must not, without the lessor's consent, erect on the property any perma¬ 
nent structure, except for agricultural purposes. 

Trees.—Under the former law it was decided that, though a tenant 
had a right to enjoy all the benefits of the growing limber during bis 
occupation, he had no right to cut down the trees and convert the timber 
to his own use {Ahdttl Rahman v. Dataram Bashiy W. R., Sp. No., 
1864,367); but he had a right to the possession ^ trees act his land 
{MahoHitd Alt V. Bclaki Bhagat^ 24 W. R., 330X Now, under the terms 
of this section a raiyat with a rigbtof occupancy may cut down trees 
on this land without his landlord's consent, unless there be a custom to 
the contrary, of which it is feyr the landlord to give evidence (M{/irr 
Chondra Pal Ckaudhri v. Ram Lai Pal^ zz ^c., 742). As to the 
owrtttship of the trees themselves, if the tenant has a perpetual lease 
at a fixed tent and the lessor has reserved no reversionary interest 
in the land or the trees growing on it, the lesseei are entitled to the 
ownership of the trees (Sar&da Sundari Debia v. Ooniy to W. R.; 419 ; 
Golak Pana v. /^aho ^undttri Dast\ 21 W. R, 344). See also Harbans 
Lai V. Maharaja of BenartSy (23 All, 126). But in ihe case of raiyals with 
only rights of occupancy, according to the decision in Nafar Chandra 
Pal Ckaudhri v. Ram Lai PaL and the long series of decisions cited in 
(hat case, the trees are the property of the proprietor of the land on 
which they grow, though the tenant has a right to enjoy all the benefit 
(hat the growing timbers may afford him during his occupancy, and 
to cut them down subject to a custom to the contrary. But the 
proprietor's rights are subject to modification or complete extinction by 
contract and custom. The case of Nafar Chandra Ghosh % Nand Lai 
(32 Calc, 751, note) afiiords an example of the modification of 
his rights in this respect by custom ; for, in this case, it was found that 
by the custom of the zamindarty the samindir was entitled to recover 
only one*fourth share of (be value of the trees cut down by the raiyats, 
when the raiyats bad had them cat down without biie consent or 
permission. A different rule has, however, been laid down in the North* 
West Provinces with regard to the fallen wood of self-sown trees. It 
has (here been held chat a tamindar ctaiming a right to the &llen wood 
of self-sown trees growing 00 an occupancy holding must prove some 
custom or contract, by which be is entitled to such wood, there being 
no gener^ rule in India to the effect that there is a right in the landlord 
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or a right in the tenant by gener^custotntotbefalleawaodufself- 
3 Q*ni.tnti{NaihaHv. Kamla Ktiar,\^ Mh, 571), When there was a 
custom i& a vilUga that the raiyats could, when they required fire-wood 
for the purposes of crematioo and on occasioo of village feasts, appro* 
priatt Agackha or valueless trees, grown on the land of the ryyats after 
theyMd been inducted into possession, with the permission of the batua 
or village headman, and on such permission being asked nothing bad 
to be paid by the raiyats, it was held in a case in which certain <^cMa 
trees had been cut down without such permission being asked for, that 
the landlord could have sustained no damage by reason of tbe acts of 
the raiyats in cutting and misappropriating the trees {Samsar Khan v. 
Lockan D(U^ S3 Calc., 854). A tamarind tree is not an apuhka ox ,ihra^ 
{Nilmani Mcdira v. Mathura Sqth Joardar^ 4 C. W. N,, cUx \ 5 C L. J., 
413). The case of Man Mohini Gupta v. Rngku Nath Mura^ (S3 Calc., S09) 
affords an illoitration of a landlord’s right in trees being extinguished by 
contract In this case, a lease of a mausah was granted for the express 
purpose of clearing Inngle land and bringing it under cultivation, and it 
was held that es ther^ was no reservation in the lease of the right in the 
trees, the lessee bad the right to appropriate them, when cut A 
perpetual injunction restraining the defendant from planting trees the 
roots of which are likely to penetrate the foundation of plaintiffs building 
and wail, is unworkable ( Lakthmi Nurain Banurji v. Tara Prasanna 
Banurji, 31 Calc, 944). 

Obligation of 24 An occapancy-raiyat shall pay 
uiyat to pay holding at fair and equitable 

rates. ^ 

Extended to Orissa, (Nou, Sept, lotb, 1891). 

The expression fair and equiuble rates” is apparently taken from 
sec. 5 of Act X of J859 and of Act VllI, B. C , of 1869, which laid 
down, as is done in sec. ay of this Act, that the rate previously paid 
by the rafyat shall be deemed fiur and equitable until tbe contrary 


s proved. 

ProteotioA 26- An oocupancy-raiyat sh^l not 

^ ejwted by hia landlord from his hold^ 
BKigroaiidA^ ing, except in execution of a decree for 


ejectment passed on the gronnd— 

(a) that be has used the land coiopnaed in his 
holding in a manner which renders it un6t 
for the purposes of the tenancy, or ■' 
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(i) that he bae broken a condition consist^t with 
the provisions oi this Act, and on breach of 
which he is, under the terms of a contract 
between himself and his landlord, liable to 
ejected. 

Extended to Orissa, (Noe, Sept, lotb, 1891). 

Protootloa from eviotlon.—Before a tenant cap be ejected on 
tbe grounds mentioned in cUuses and of this section, the landlord 
must a. notice prt the ^enant apadfying the misuse or breach con- 
plained of, and where the misuse or breach is capable of remedy, 
requiring the te lant to remedy the q^me, and, in any case to pay 
reasonable compensation; and no suit for ejectment can be brought 
unless the tenant has failed to comply within a reasonable tima with the 
noticeJ.s^J55l. Under sec. 17S, sub-section (i), clause (c), nothing in 
n contract made before or after th^ passing of the Act shall entitle a land¬ 
lord to eject a tenant otherwise than in accordance* with the provisions of 
this Act. Under the former rent law, it was ruled that, though in strict 
law a farmer forfeits his lease by the withdrawal of the security given by 
him at tbe time of taking tbe farm, yet cases of forfeiture are not favour¬ 
ed, when no injury has resulted, or where a money compensation is a 
sufficient remedy {Alant CfMndra Saha v. Meran ^ O., W. R, Sp. 
No., 2864, Act X, 31). Uut in another case it was said that parties must 
be bound by the terms which they have deliberately agreed upon between 
themselves {ffam Kumar BhtUUtckarji v. Ram Kumar Sfin ,7 
13s). As to breach of conditions of leases it was decided that in the ab¬ 
sence of a provision for the cancelment of a lease, or that tbe landlord 
shall have a right of re-entry on breach of any of its stlpalations, a 
breach does not cancel a lease or give a right to eject (Au^ar Singh v. 
Mohini Datla Singky z W. R., Act X, loi). But when forfeitpre is pro^ 
vided as the penalty for the breach of any particular danse, it may be 
enforced (Mahomed Faia Chaudhri v. Skth Dulari Tewariy 16 W. R„ 
103; Bir Chandra Manik v. Hmssainy 17 W. R., 09) r and there is no¬ 
thing iQcompatibte in the two remedies of damages and forftittite for 
breach of the conditions of a lease {Chandra Naih Murn^ y. SardAr 
Kkan^ x8 W, R., ai8). On tbe expiry of the term of a lease, by which a 
ghai together with certtinbads were let oat at a certain annual jama 
for both lands and the ghaiy tbe defeadanb beM over for many 

years on the same terms. Tbe plaintiff gave tbe defondanu notice to 
quit and sued for khas poisaision ofthe/ifo/: kefdy that ihe plaintiffs 
were entitled to khas potsession of tht ghat (bmsgh the defondants wqre 
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oc^ufiDcy raiy»t5 as regains the joU laada {Hayts v. Gki'na iiarh\ 33 
Cfalc.^ 459). A suit for ejectment of a tenant cannot be maiatained, unless 
the lenancy has been determined, i. e, unless there has been a previous 
notice to quit or a demand for possession Nandan Prusad v. Megku 
MaMiony 11 C. W. N., 22$). See note DtUnninatien ^nlaiion 
landlord and Unani^ at the commencement of Chap. VH^ 

. T7m of land io a mnnaer uofltting it for purpoaas of 
tenancy*—In a suit under this Act a tenant was sued for converting 
land admittedly let for agricultural purposes into an orchard, and he was 
held to have used it in a manner undtiing It for the purposes of the ten- 
ancy and to be liable to ejectment {JSoman Gofi v. Raghubar Ojhdy 24 
CalCrt *160; T C. W. N., 223). So, when land is let out for agricultural 
purposes, an indigo factory canopt be erected on it, for the manufacture 
of indigo is not an agricultural purpose (Surendro Namin Singh v. Hart 
Mohan Misray 31 Calc., 174; 9 C. W. N., 87).(*) 

Dookd by tonut of hia laodlord'a title no grousd of for- 
feitive or ejectment. ~The denial by a tenant of his landlord's title is 
no ground of forfeiture of his tenancy under the Tenancy Act, as under 
the former law, and he cannot now be ejected for this reason {Dthirud^ 
din V. Abdur Rahimy 17 Calc., 196; Dkora Katri v, Ra>n Jexoan Khwi 
Maktan^ 2oCalc., lot). This is still the law in districts in which Act VIII, 
B. Cm of (869 prevails, but a denial io the written statement would not 
operate as a forfeiture \Nijamudin v. MamtajudxHy 28 Calc., 135; 5 C. 
W. N., 263). But the rule that the denial of the relation of landlord and 
tenant does not operate as a forfejture does not apply when the defend¬ 
ants have denied in a previous suit that they were the plaintiff’s tenants, 
and when that denial has been given effect to by a decree of Court. 
When it has been found tbal the land belongs to the plaintiffs, and in 
the previous suit that the defeodants are not the plaintiffs’ tenants, the 
defendants have no right to remain on the land, and the plaintiffs are 
enBtled to khas pc^session {Nil Madkuk Basu v. Anant Ram Bagdiy 
2 C; W. Nm 75 J ; Pnia Dhali v. Afiabuddiny 6 C, W. N., 575 5 Mara- 
noth CMakravartU v. Kamni Kamar ChakravarUiy 3 C. L. J., 25 n; 
Ramgati v. Pran Hari Sealy 3 C. L. J., aoi). But the correctness 
of these decisions was doubted m Matlika Dasi-^. Makkam Lai 
Chaudhurij (e C. L. J., 389 ; 9 C W. N. 928,) in which it was laid 
down that the doctrine of forfeiture by disclaimer of landlord’s title 
does not apply to raiyati tenancies governed by the Bengal Tenancy Act 
and the princi^e of estoppel cannot be applied to make the doctrine 
of forfeiture indirectly applicable to such tenancies. A tenant defendant; 
who sets up an adverse title in himself, may be estopped from setting up' 
^(D TbsdMtslan le ttUi cmb Mt ssldv hj Trirj GounoD, jsti/lOOT. 
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an occapancy right in apf^t (Sofya Bkama Dasi v. JTrhkna 
Cia/u»‘j\ 6 Calc, 55.) Stt alto Sujjad Ahmad ChaadAuri v. Congo 
Ckaynn Ghosky (r C. L. J,, 116 j 9 C, W. N., 460). A Ie$sea of a service 
tenure incurB a forfeiture of his tenancy by denial of his landlord’s tide 
and Hie laadlord would be eniitled to eject him, if he declared by some 
act or other antecedent to the institution of the suit his intention to detei- 
mine the tenancy. Notice to quit in such a case is not necessary. 'Such 
a case falls within the Transfer of Property Act {Anandamoyi v. Lakhi 
Chandra Mih'Oy 33 Calc, 339)* 

Now, in Ben^^al a tenant who renounces bis cbavacteras alenant of the 
landlord by Setting up without reasonable or probable cause title in^ third 
person or himself is liable to have a decree for damages passed againh 
him. See the new section 186 A, added >by s. $7, Act 1 , B. C, 190;. 

Non paymeot of rent.—An occupancy raiyat cannot be ejected 
for arrears of rent ; but his holding can be sold in execution of a decree 
for the rent thereof (sec. 6 $.) Set^ion 6 of Act X of 1859 and Act VHl, 
B. C., of 1869 provided that a raiyat had an occupancy right in land ^‘10 
long as he paid the rent payable oo account of the same.” It was, 
accordingly, held that, though non-payment o( rent did hot bar the 
acquisition of an occupancy right, payment of rent was necessary fo 
maintain it, and non*payment rendered a raiyat liable to be evicted 
(Narain Rax v. Opnit MisrOy 9 Gale., 304; u C. L. H., giy.) So, where 
a raiyat had been dispossessed and had failed to pay rent for dve or six 
years, it was held in a suit by him for possession that he had no subsist¬ 
ing ridht of occupancy (Hem Chandra Chaudhri v. Chand Ahundy 12 
Calc., 115.) In another case, however, it was said that mere non-payment 
of rent did not necessarily amount to a forfeiture of the right of occu¬ 
pancy, (MasyatuUa v. Nursahaft, 9 Calc., 808 ; 12 C.-L. R., 389), and in 
a case in which the decision in Hem Chandra Chandhrty, Chand Akund 
was specially considered it was said that, though non-cultmtion of' the 
land, coupled with non-payment of the rent, be suffident to jtatily 

the conclusion that the tenant had relinquished the land, mere non-pay¬ 
ment ot rent was not in Itself sufficient to show (bat there.* was no subaiat- 
ing right of occupancy (Hiinum Dtai v. S^natan Doshayiy 15 Cak., 17.} 
When the relation of landlord and tenant haa once been proved to exist, 
mere non-inymbat, 'though for many years, is not sufficient to show that 
it has ceased. A tenant who alleges this raiist prove it, particulariy iMie 
is in possession of the land (Ranga Lai Mandat v. ‘AUtnl Qkafitry 4 Calc., 
314 ; 3 C. L R., ii9<) See note, p. 2$. • Non-payment of rent will: hot 
relieve an occupancy raiyat of bis status of tenant so as to give him a 
title to the lend (Poreth Harosn Rm v. AWAi' Chandm Tcdukde^^ 4 Cafc. 
661.) Nor does it, even when coupled with tbafsct that 
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o^var ^ay ni t t d him As A tesAot {Afn^iJta SttiUdan Guta 
9^^. W, No CCJcxirix). 

InlMld trftHafer of a whole or part of holding.^The sale 
or padtag with the whole or part of a holdiog is cot a ground of for- 
feiture According to the Tenancy Act, and so where a raiyat had sold half 
hie boiding but remained in possession of the other half, and when the 
whole of the rent of the holding had been deposited in the Collectorate to 
the credit of the landlord, it was held that he was not liable to be ejected 
(AToM Sardar v. Chandra Natk Chaudhri^ 20 Calc.« 390). See also 
BamSd Das y Jagdip Narain Chaudkri^ 24 Calc., 153^ Durga Prasad 
Ssn V. Daula Ghan^ 1 C. W. N., 160; Gasaffdr Hussain v. DalgUisk^ l C. 
W.N., Ida ; Kissen Ptrtab Saki v. Trips, 2 C. W. N., cliv ; and Hama* 
/sskwari Prasad Singh v. Harahallahh Narasn Singh, 3 C. L. J., 369). 
But if a tenant transfers his holding, ceases to pay rent for it and 
accepts a new tenancy from the transferee, the landlord is entitled 
to eject ibe transferee as a trespasser {Kali Nath Chakrvartti 

V. Upmdra Chandra Chaudkri, 34 Calc., 212; t C. W. N., 163 ; 
Samu/an Pat v. Afakatan, 4 C. W. N., 493). Sec also Dwarka Nath 
Afixnrv, Harish Chandra, {4 Calc., 933); Snstidhar Biswas v. Mtzdan 
Sardar, (9 Calc., 648); Harikar Mukkurji v. Jadu Nath Ghosh, (7 W. R., 
114), (in which last mentioned case it was said that a tenant having a 
right of occupancy cannot create a tenure intermediate between himself 
and the aamindar), and Pratap Chandra Das v. Kamala Kania Saha, 
(4 C. L J., 13 u). So, under the old law a mere invalid transfer of a 
non'transferable holding did not give a zamindar a fight to take ^actual 
possession, so long as the rent was paid by the recorded tenant or his 
heirs and not by a stranger KJoi^ Krishna Mukhurji v. Raj kriskna^ 
Mukhurji^ 5 W. R, 147). Nor did it work a forfeiture of the tenancy 
{Gora Chand Mostafi v. Baroda Prasad Mostafi, 11 W. R., 94 ; 73 B. L. 
R., 279 Sadias Parira ▼. Baistah Parira, 15 W. R., 361 ; 12 B. 
L. R,, 84^ note \ Dwarka Nath Misray, Kanm Sirdar, x6 W, R., til). 
But when an occupancy raiyat sold his bolding, gave up possession and 
disclaimed all intereet in it, his right of occupancy ceased and the land¬ 
lord could eject the purchaser (Hanu Mohan Mukhurji v. Chirttamani 
Pai, 3 W. R., Act 19; Harikar Mukhurji v. Join Nath Ghosh, 7 

W. R., ti 4 l Durga Sundari v. Brindmhan Chandra SarkOr, 11 
W. R., its; Sukodra v. Smith, 20 W. R., 139; sp B. L. R., 83; 
Nurmdra Norain Pai v. Ishan Ckandht Sen, 33 W. R., 331 13 B. L. R., 
374 ; Pam Chandra Pm v. Bhola Natk Lashkar, 22 W. R., 300). 
So, also, if an occepawey raiyat not authorised to tranifer hit hdd* 
ing eiwMa ei tmiAwtoary mortgage of it, the landlord Is entitled to 
sppexyAm '^sishtta Chandra Datmyi Kishari,V9C^ W. N., 499; 3 C. 
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L, tn; Xg^ Lal v. SidAu Mkkid Ou/, 3} Calc., 1094 1 4 .C- . 
Lh 406.) Bat where defeodanu 2 and 3, who hid a aoe-MoileriUt 
occupancy htf^ng lold k to defeodant No. i, and lodc on «ndax 4 caia 
from the latteri U was held that the landlord va$ entitled to get a decree 
for possesion against defendant No. 1, and was not entitled to get Uas 
possession against defendants 2 and 3, but only to receive rent from 
them {Difta Naik Rai v. Krishna Bifai Saha^ p C. W. N., 379). This 
was followed in hfadar Mandaiv. Mahima Chandra MoMumdar^ (jj^CalCt 
531 ; 3 C. L. J.f 343)9 in which it was ruled that the mere tale of a ri|^ of 
occupancy to a third person, notwithstanding that the vendors ra&iain 
in occupation under a sub-lease from the purchaser does not amount to 
abandonment or entitle the landlord to eject the original tenants. See 
also NadAu Mandal v. KarHk Mandai^ (9 C. W. N., $6). But when a 
raiyat transferred a non-transferable holding to a third parson, took a 
sub-Ieaie from his transferee and refused to pay rent to his landlord, 
as before, arid when dispossessed sought 10 recover possession not 
under his former right as raiyat,* but as under-raiyat of his transferee,- 
and persisted in refusing to pay rent to his landlord, it was held that 
he was not entitled to recover possession. (Unreported cage, B* A., 
No. 1314 of 190S, decided by Rampint and Sharafuddin, JJ., May 31st, 
1907). ^ / ' ’ . TL/ ^ 

A landlord cannot sue his tenants for the rent of a ht^ing and at 
same time sue a sar^ptshgidar for the same on the ground that the sar^ 
peshgitiar is in possession of a portion oS the same {Ramadas v» 
ThahurdaSf 1 C. L. J., 136.) 

Onus oi proof.*—When the plaintiff sued for ejectment and it was 
disputed whether the land was agricultural, it was held that the onus lay 
bn the defendant, (i) because the lands were situate within a Municipality, 
and, (a) because he was a tenant and sought exemption from eject¬ 
ment (S<uJU Bhusan Mukhurju v. Sriram Samanta^ 10 C. W. N., 
cclxxxvJii}. 

Annual Tenancy. Notice to quit.***To determine an annual 
tenancy the notice should require the tenant to quit at the end of tbe 
year of the tenancy (Hemangini Chaudhurani v. SrigoUnd Cha$$dkuri^ 
6 C W. N., 69; 29 Calc., 203). ' 

Oo-ebarer landlords. ~A co*shares landlord cannot eject tt 
tenant even in respect of his own share, or in case of a service bc^du&g, 
maintain a suit lor the khas possession of his own share {Ghmkm 
HohiUiidin y. Khasran, 8 C. W. N., 325* 

Limitation.'—The period of limiution ibr ejectment nnder. ebuse 
(a) of this section is two yean under art 32, Sch« U of tbe Uaitation 
Act (Sotnan Cpp v. Raghubar OjAa^ 24 Cak., ite; 1 C W.. 2233 
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Vat V. Jagesimr JM, 'a6 Calc, 564; 3 C. W. N., 464). Tha 

3 >d of limitation far a suit for ejectment under clause fb) of this 
on U one year under art 1, Seta. Ill, appended to this Act. 

2& If a raiyat dies intestate in respect of a right 

Dev^itttioQ of shall, subject to any 

‘ Moniwncjr right custoiD to the Contrary, descend in the 

OQ dMth. , , 

same manner as other inimoteable pro- 

' p6rty: provided that in any case in which under the 

law df inheritance to which the raiyat is subject 

his other property goes to the Cro wn, his right of 

occupancy shall be extinguished. 

Extended to Orissa (Not, Sept. lotb, 1891). 

Eeritability of oooupanoy rights - There can be no question 
now IS to the heritability of occupancy rights. See note to sec. 30, sub¬ 
section (3) and An<irtd(i Kumnr Nask^r v. Hart Haidar^ (27 
Calc, 545 ; 4 C. W. N., 608). Formerly, notwithstanding the pro¬ 
visions of sec. 6 of Act of 1859and VJII, B. C, of 1869, doubts were 
expressed by Peacock, C. J., as to tbeir heritability {Ajudhya Prasad v. 
Imambandi Begam^ 7 W. R., 528X and in one case it was decided that on 
the death of an occupant raiyat the samindtr could let the land to whom 
he pleased and that a distant relation of the deceased raiyat was not 
enntled to succeed by mhentance (Jati Ram Sarmah v. Manglu Sarmah 
8 W. R.) 60). There cannot be a partial acceptance or renunciation of an 
inheritance, nor can one of several heirs accept a part only of an inheri* 
tance to the prejudice of the other heirs and of the creditors of the deceas¬ 
ed. An acceptance in part has the effect of an acceptance of the whole, 
and carries with It the same liability {Moasam Hassain v. Bkauddin, $ 
C. W. N., 189) 

LiabUity of beira of oocupancy raiyats.—Under the present Act, 
It has been held that ^ inasmuch as heirs of a raiyat who may have died 
Intesute having rights of occupancy, succeed to bis holding, and inas¬ 
much as a raiyat is bound to pay rent unless he surrenders in the manner 
prescribed by section 86, tbe htirs are liable to pay rent whether they hold 
the lands or not. ' The samtndar would not be at lib^y to occupy the 
lands of such a tenant, unless be has obtained from the heirs something 
amounting to lui actual surrender, and unless be has himsetf proceeded in 
thg manner prescribed by section 87. Therefore, heirs of a deceased 
dying intestate, having rights of occupancy, are entitled to hold until they 
Uve^ erepressTy, or In a manner from which a surrender may he presumed, 
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as is stated m sec. 66, relieved theiDselves fern such liamitf, and*«id€^ 
they have surrendered or done something from which a suestnder In the 
terms of section 86 can be presufoed^ they are liable for the rent.- < Non* 
cultivation of the land does not necessarily amount to a surrender" {Pirn 
Mohan Mukhurji v. fCwnarU Chandra Sarkar^ 19 Calc., 790^ But the 
Allahabad High Court in Lekkraj Sin^ r» Rai Sinj^h^ (14 All., 361) hha 
decided that it is only an occupancy raiyat in posseatioo to acctfted 
iht occupancy hoidinj^ that is liable to be sued for arrears of rent which 
accrued during the lifetime of the person from whom the right of occiv 
paocy hti devolved upon him. In bU judgment in this case, Edge,^^ J., 
observed The person on whom the right of occupancy devolves is not 
bound to accept the tenancy, but if he does accept it, he, in my opinion, 
muse accept it subject to its bui dens, and one of these burdens is the 
legal liability to pay the rent which is in arrear." Knox, also pointed 
out that the person who had succeeded to the position of tenant might- 
plead as answer to a suit for arrears that be was not the tenant of the 
plaintiff and had never attorned to him. 

Decrees for arrears of rent obtained against a Hindu widow are per* 
sonal debts, payment of which can be enforced only against the property 
left by her, and not against her husband's estate which has passed to the 
next heirs [^Crithfo Gohind Mesumdar v. Mem Chandra Chaudri^ 16 Ca(c.| 
511). But they are a first charge on the tenure or holding on which th6y 
have accrued and may be executed agaiost it (sec. 6$). 

Whether occupancy rights can be bequeathed.—Neithi^ 
in this section nor m any other section of the Act is there any provision, 
analogous to that in section it in regard to permanent tenures, autborix* 
mg the testamentary bequest of occupancy holdings. From clause (</) 
sub-section (3) of section 278, which provides that nothing in any contract 
made between a landlord and tenant after the passing of this Act shall 
take away the right of a raiyat to bequeath his holding in accordance 
with local us^e, it would seem that the framers of the Act intended the 
matter to be regulated by the provisions of section 183. 

Failure of haire —On a Allure of heirs occupancy rights under 


this section are extinguished, m which respect they differ from tenures, 
which in similar circumstances escheat to the Crown. See note foi 
section jy, p. 75. 

Oooupaooj rights traosferabls by custom.—This chapter 
contains no provision as to the transferability or noQ*transferabllity M 


occupancy rights. The question has been left to be decided by cuajyg^ 
Sir Steuart Rayley, when moving that the report of the Select CcMntmttes^ 
on the Bengal Tenancy Bill should be taken into tcattderation, on^ t^il 


point observed Turning now to the incklentf^attached to the rig^ of 
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\ • • ‘ ^ * 
oft(^(|^ncy itwitrb^ seen t)iAt we have madfe a most inpohani etangfe 

id li^Obe of these inddeniS'^transferabilrty. losiCEd of Itgalie- 

iaa It aod repulatin; it by law, we have left it everywhere to custoia.'* 

Thii has been effected by the provisions of section 183, which make riie 

wb^e Act aobject to ^^cuttom, usage and customary tight, except so fer 

as f inconsistent with, or expressly or by necessary implication abohshed 

^ its pr^isicms. The application of "usage* to the transferability of 

pccupancf tights is emphasised by illustration t to section 183, which is 

\o the effect that "a usage, under which a raiyat is entitled to sell 


hbldipg without the consent of bis landlord, is not ioconsment with, and 
U1^ expressly or by necessary implication modified or abdished by, 
thwprovisioos of this Act. That usage, accordingly, wherever it may 
' not be affected by this Act.** 

> Moreover, by clause (^,) sub-section (3), section 178 of this Act, if is 
[ provided chat nothing contained in any contract made between a landlord 
\ and a tenant after the passing of this Act shall take away the right of a 
i fisyzi to transfer his holding in accordance with local usage. Accordii^« 

• ty, in PalakiAari Rat v. hfa^ntrs^ (33 Calc., 179), decided under the 
Tenancy Act, and m which the defendants to whom certain occu¬ 
pancy holdings had been transfened pleaded that they were transferable 
by custom or usage, it was held with reference to this illustration that k 
transfer in accordance with usage was valid, even without the consent of 
the landlord. In this case, the observations of their lordships of the 

•Privy Council in Ja^^amohnn Ghosh v. Manik Chattd (7 Moo. I. A., 
763) on the subject of " mercantile usage” to the effect that " mercamile 
usage needs not the antiquity, the uniformity or (he notoriety of custom," 
and that ^ it is enough if it appears to be so well-known and acqiritsced 
In that it may reasonably be presumed to have been an ingredient tacitly 

* imported by the parties into their contract” were referred to, and it was 
^id that " in applying this case, it must be borne in mind that it relates 
t6 a usage in dealing in a particular class of mercantile transactions and 
contracts made in the course of such business. Consequently, in Atro- u 
duciag these princ^iples in the present case, which does not relate con* ‘ 
tracts entered into between parties to the litigation, but affects a thirch' 
pvty, the landlord, it would be necessary to prove the existence of«lhe" 

' usage on his estate, or that it was $0 prev&lent in the neigbbpurhood , 
it can be reasonably presumed to exist on that estate." Jn ibis 


*<ciM9 it was further pointed out that under both Act X of 1859 and Act 
'WJU B. C., of 166% "occupancy rights weit not transferable against tba» 
of the landlord save by custom, not mere usage^ "The Ccwrtvheld," 

^ It #M smd, "that the custom of the pountry or the locality alone eon«' 
forred tha^igfat of tran^r of such holdings without the cooMBl df the 


r« 



8*8 SM-i- '<fr OCfeO^JSKC^ tWC^TSi,; 

* r • . ’ ‘ ^ 

Ua^rn^ 1 Sales of soch }ioliliDgs*iii execatioD of decreed agaiiMfsiajfili.; 
MMU Mcasionall^to be held. When (bey held*at tb^ 
flUAce of* (be landlord as decree^bolder, tbe transfer so affected voold 
be with his consent, bat when the sales were in execution of decrees ^ 
ebirS parties, tbe right of transfer witbont such consent was generally diiK 
posed.Rulings under the law in which it has been admitted or held thbt 
bctupancy rights are transferable by custom will be found ^ //ar>* 
X^kan Mukkufji v, Ijilan Mtini Dtisix ( W. K., $ ; Cka$dm J?d/ ^ 

« ffaitn Narain Bhattackarji^ i W. K., I36 ; J<u fCHikna Mukhnrji v/ 
KriikfM Mukhurfit \ W. R., 153; and Sriram Basu^. Bissotu^k'' 

■ Gkfiskt 3 W. R., Act X, 3. Rulings to the effect that occupancy rigBei nj^ 
not transferable save by custom are to be found in Sfiram Boiu v. 
nath Ghotky 3 W. R., Act X, 3 ; Ajudhya Brttiad v. iwambtxntH Be^m^ 

7 W. K.f $a8, (a Full Bench decision, overruling that in Tttra MuHi 
J?£st V. Bsresjar Masumdnry 1 W. R., 86); Vufga Sundari v. Brirtdttban 
Chandra Sarkary m W. R., 163 ; a B. L. R., App, 37; A/anku Bat v. 
MaAak'f Brasadj li W. R., 405 ; 3 fl. L. R., App, 35 ; Arnopurna Dasi 
*-v. Uma Ckarart Da.u 18 W. R., 55; Skankatp<tft% Tkakunmi v, SaifuUak 
Kkatiy 18 W, R., 507 ; Huti StHf^k v. Murat Siit^hy lo W, R., 478 ; 13 
D. *L. R., 384 note ; Nanndre Narain Rai t. hhan Chandra Sent ^2 
W. R,22 ti3 R. L. R., 374). Their lordships of the Privy Council 
have also recently held that under tbe old rent law a right of occupancy 
cannot be transferred {Chandrabaii Koer v. //ffrrtnj^feny 18 Calc., 34^ j 
L R., t8 1 . A., 37). 

4 

But the existence of a custom in a particular district by which rights 
pf occupancy in such dtstrict are transferable will not justify the holder 
of sucfaua right of occupancy in sub-divtding bis tenure and transferring 
differhot parts of it to different persons; and in case of such transfer 
.the zemindar is entitled to treat the transferees as ttespassers and eject 


* {TSrthanand Tkakurv. Mali Lai Misrtty 3 Calc, 774). See note 
pp, J08, to9 and notes to sec. Proof of eusUnn*' 

\ OooupatLoy rights, not transferable by oastom, do not 
at eieoution sales. - It is sometimes contended that, thongb 
thsre n^y be no custom oreusage under which occupancy rights are- 
transferable, they may yet pass at execution sales, and that such trans> 
f^tdhpugh not valid against the landlord, will yet be valnl as against ' 
jha tbrmkir tenant. This, however, does not appear to be the Jaw. Thiu*, 

. IB /Crspa T^alh Ckaki v. Dyal Ckand Paly (23 W. R, 169), it was ruled " 
th^lfae tale of a joU in 'execution of a decree against a toUdar does 
not prove it to be trtinsferable, nor does the purchaser acquire a right 
'eC**occ«paocf by bis purchase where tbe right b not dependent on 
dmrWDi^buBis k toert creation of the rent law. Then, in IPwarlta 
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MUra v« Haris Chandra (4 Calc.,' 925), it wa^ held that the right 
of occtipari^y acquired by a cultivating raiyat under sfc. 6 of 
Bengal ^ct VIII of 2869 cannot be transferred either by a voluntary 
sale or gif^ or in execution of a decree, and that ** there is no ground 
for distmguishrng a voluntary sale from a sale in execution ; for, if a 
sale by private contract would validly pass it, then a sale in execution 
would equally pass it, and vice versed. The sante was held in Bhiram 
Alis. Gopi Nuih Saha, (24 Calc, 355; i C. W. N., 396), in which 
it was ruled that the absence of custom or local usage to the 
contrary, a ralyatt holding, in which the raiyat has only a right of occu¬ 
pancy, IS not saleable at the instance of the occupancy raiyat or any 
creditor of his other than his landlord seeking to obtain satisfaction of his 
decree for arrears of rent.^' See also Piari Mohan Mukhurji v Jati Kumar 
Mukkurji(}\ C. W. N., 83). In a subsequent case, Basarai Mandal 
V. SabHlh Mandal, (2 C. W. N., cclxxix) in which Bhiram Ali v. iiopi 
Nath Saha was cited, it was held that the question of transferability was 
one which might be raised by the landlord, but could not be Irgitimately 
raised by a trespasser, and it was said that the plaintiff in this case 
having purchased the tdhant right, whatever its precise nature, it had, 
a market value and was capable of being recognized by the landlord. 
The plaintiff had therefore a right to be protected in the enjoyment 
of his purchase against all the world, except possibly his landlord. See 
also Amtika Nath Acharji v. Adi/ya JVa/h Maitray (6 C. W. N., 624). 
but in Durj^t Charan Mandat v. Kati Prosana SirkaVy (26 Calr., 727 ; 
3 C. W. N., 586), Bhiram AH v. Copi Nath Saha was followed and it 
was held (i) that an occupancy holding not transferable by custom, 
as also the interest of the judgment-debtor in such holding, are not 
saleable in execution of a decree for rent obtained by certain co-sharer 
'landlords : (2) that a judgment-debtor may laise such an objection, and 
(3) that the confirmation of the sale was no bar lo the raising of suchl 
an objection. See also Siinnatk Chaturji v. Atmnram Kar, [4 C. W. N., 
571}. But m another case, the defendant had owned a non-transferable 
holding, which was sold in execution of a decree against him, and one 
K was the purchaser ; K transferred his interest and the transferee sued 
for possession \ held, that the defendant having had full knowledge of 
the execution proceedings and not having objected to the sale was not 
competent to resist the purchaser after confirmation of sale {Murulla v. 
BuruUak, 9 C. W. N,, 572). In Majid //ossein v. Ra^^ubar Chaudhriy 
(27 Calc., 187), it has been decided that, when an application is made to 
execute a decree for money by the attachment and sale of an occupancy 
holdingi the judgmeni^debtor is entitled under s. 244, C. P. C, to raise 
the question as to whether the holding is saleable by custom of usage, 
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aod to have that question determ toed J>y the Court executing the decree. 
In a soit for recovery of kAas possession by plaintiff svho had pur¬ 
chased an occupancy holding in execution of a mortgage decree, the 
defendant claimed under a lease from a co^^urtr landlord who also had 
purchased the holding in execution of a decree for his share of the rent: 

that the question of the transferabdiiy of the holding did not* arise 
i^Ayenuddin Nasya v. SrisX Chandra Sanutyi, ji C. W. N., 76). 
When pUintifT had purchased^ a holding with the consent of the land¬ 
lord, Che question whether the holding was transferable by custom or 
usage without the consent of the landlord did not properly arise 
{Hibijanv. KishoriMohtin flamlofiadhytXy ii C. W. N., clix). See also 
Gauhar Khalifa V. Kashnudin (4 C. W. N., 557) Dur^a Char an 
A^radam' V. Karamat Khan^ (7 C W. N., 607}. A sale in execution of 
a money decree of an occupancy holding not transferable by custom is 
valid and efTectual, If the sale is held with the consent uf the landlord 
(Anandi Dasv. Ratnaknr Panda^ 7^; C. W. N., 572), or if a settlement is 

made by the landlord with the purchaser as soon as can be reasonably 

% 

expected after the sale {Ihvarka Kath Pal \^^rini Sankar Pat\ 5 C. 
L. ]., 289; 34 Calc., 190 ; II C. W. N., 513) Buf^when a non-transferable 
holding is sold by a tenant by akabala, he is estopped from settingup the 
invalidity of the sale by him iBhat'indh Chunga v. Hafizudiny 4 C.W. N., 
679). So also in the case of a mortgagor {Kriihna Lnl Saha v. Bhairab 
Chandruy 2 C. L. J., 19^1). * A non-transferable occupancy holding cannot 
be sold in execution of 1 decree obtained by au ijarudtir of a fractional 
sharer of a portion of the rent payable to him so as to pass the holding 
[SUdagar Sarkar v. Krishna Chandra Naih^ 3 C. W. N., 743 ; Jarip v. 
Ram Kumar Dty 3 C. W, N., 747). 

Onus and proof of trsneferability.^The onus of proof of the / 
transferability of an occupancy right is upon the person who alleges ' 
it to be transferable {Shanfcarpniii Tkakurani v. Saifullah ^hatiy 18 
W. R., 507 ; Kirprtfnayi Debi v. Dufga Gavind Sarkar^ 1$ Calc., 
$9; Afadhu Sudan Sen v. Kamtni Kanta Sen^ 9 C. W. N., 895 j 
32 Calc.^ 1023). If she usage of transferability is set up, it Is necessary 
to prove its existence on the estate of the landlord or that it is so 
prevalent in the wghbourbpod that it can l>e reasonably presumed 
to exist on that estate {Paiakdhari Rai v. Manners, 23 Calc., 179). 
To prove a custom or usage of transferability, it is not fbfRcient to 
show that such holdings are sold in the village or neighbouring villages. 
The essence of such a usage is that transfers made to the knowledge 
of, but without the consent of, the landlord, are valid, and must be 
recognised by him iPiari Mohan Mukharji v. Jati Kumar Mukkarji^ 

I f C. W. N., S3). A transfer of„ an occupancy bolding cannot be justified 
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by locals asa^e, which U siill growio^ up. The usage should have 
ripened into maturity {Ramkari Singhs, J<ilAar AU^b C. W. N., 861.) 
The reODguitios by the landlord of a raiyat as a tenant of a portion of a 
holding IS not sufficient to prove the custom of transferability {G<imsh Dfis 
V, Rum Pratab Singk^ 5 C. W. N., clxxv). Where the lower appellate 
Court asid There is abundant evidence on the record to show that 
such lands are actually sold in the neighbourhood, and the kubithu 
(lied in this case support this fact *': k£ldy that this did not amount to 
a finding of a local usage {Dinonath Ghosh v. NoHn Chandra Ghosh^ 
6 C. W. N., 181). 

TraoBfsre of occupancy rights when transferable by 
coetozn how to be effected.--As already pointed out in the note 
to sec. 3, sub-sec. (18), pp. 39, 4c, the sale or transfer of tangible immove* 
able property can under sec. 54 of the Transfer of Property Act be effect¬ 
ed, if the property is worth Rs. 100, and upwards, by a registered deed of 
sale, or if worth less than Rs. too, by a registered deed of sale or by 
delivery of the property. This will apply to the sale of occupancy hold¬ 
ings. No regisiratiottr^ the transfer in the landlord's strisktah la re¬ 
quired to be made and no suit to obtain such registration is now main¬ 
tainable {Ambika Prasad ChautUtn v. Kcshri Sahai^ 24 Calc., 641.) 
The provisions of secs. 12 to 16 of the Act apply only to permanent 
tenure-holders and raiyats holding at fixed rates, but under sec. 73 of 
this Act, when an occupancy raiyat transfers his holding without the 
consent of his landlord, the transferor and'^transferee are jointly and 
severally liable to the landlord for arrears of rent accruing after thfe 
transfer until notice of the transfer is given to the landlord. Under the 
old law, transfers of ordinary raiyati holdings did not require to be regis¬ 
tered in the landlord's seriiktah (Tara hfani Dasi^ v. Rircssar Mazwndar^ 
I W. R., 86; Hitro Mohan Mukhurji v. Chintantoni AVif, 2 W. H., 
Act X, 19 ; Karu Lai Thakurs, Lachtnipat Dugar^ 7 W. R,, 15; Uma 
Charon StU v. ffati Ptasad Misra<, lo W. R., to I ; Jai Krishna 
Mukhurji v. Durga Narain Nag, 11 W. R., 348), and in the case of a 
holding transferable by custom, the receipt of rent from the transferee by 
the hti|dlord with knowledge of the transfer puts an end to the connec¬ 
tion of the transferor with the holding {AMul Asis Jthan v. Ahmed A/i, 
14 Calc., :gs). 

Beoeipt of rent from transferee of Don-transferable hold¬ 
ings validates transfer.-' It is dear that the receipt of rent by a 
landlord from the transferee of a holding not transferable by custom 
i will validate the transfer {Noio Kumar Ghosh s, Krishna Chandra 
' Banurjiy W. R., Sp. No., 1864, Act X, 113; Mritanjai Sarkar v. Gopid 
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Chandra Sarh^^^ lo W. R., 466 ; Bharat Rid v. Ganga Narain Maha* 
J4 W. R., til ; AlUndtr v. Dwarkanaih Rai^ 15 W. R., jjo; 
Amin Saksh v. Bhairo Mandate 22 W. R., 493; Hamid AH 
Chaudhuri v. Asmai Alt, 11 C. W. N. ckviii). The &ame effect will result 
from the landlord having allowed sums paid in to the Collect 
torate as rent by the transferee to be carried to his credit (Bam 
GoUnd Bai y. HasAuUuja Drdi^ 16 R., >95}; and from his having 

made the transferee a party to a suit for rent and from his accepting a 
decree against him jointly with others (Bam Kishor Acharji y* Krishna 
Marti Dtbiy 23 W. R., ro6 ; Mahomid Atmai v. Chandi Lai Pandey^ 
7 W. R, 250). Blit in Caur Lai Sarkat v. Ranuskar Bhumik^ {6 B. L. R., 
App., 93}, it was said that the mere receipt of rent on life part of the 
zamindar from a purchaser from a tenant having a right of occupancy will 
not sanction the sale to the purchaser so as to give him a right of occu¬ 
pancy, as the zamindar might not have been fully aware of the transfer \ 
and the payment of rent marfatwhri confers no raiyati title on the 
viarfatwar (Kkuditam Chaiurji v. Hukhini Boishtobi^ 15 W. R., 197) ; 
and when rent is taken from a purchaser as sarinr/ikkar^ the purchaser 
is not recognised by the landlord as his tenant v. 

Snnaik Mainiy 7 C. W. N., 132.) Finally, in Bkttjokari Banik v. Aka 
Cktilnm All (16 W. R., 97) it was pointed out that the purchaser of a 
rat>*ati tenure is bound to communicate with the zamindar and obtain 
his consent to the transfer of the tenure, and that, without this being 
done, a gumashtds receipts of rent are not binding on the iraw;saSc<r. 
In Sheo Ckaran Laly. Prabku Dayaly(\ C. W. N., 142), it fas ruled 
chat having regard to the provisions of section 107 of the Transfer of 
Property Act, which lay down that a lease from year to year or for a 
term of more than one year can be made only by a registered instrumeat, 
the mere acceptance of rent by the real owner under a Isase granted by 
a trespasser cannot bind the real owner. It does not, however, appear 
that the lease in this case was one granted for agricultural purposes (see 
sec. 117 of the Transfer of Property Act). 

Sub-let tin g.^The provisions as to sub-letting will be found in sec. j 
83. Under the section, any raiyat may sub-let his bolding subject to | 
certain restrictions, and under clause (e), sub-section (3), section 178 of | 
this Act nothing contained in any contract made between a landlord and |' 
a tenant after the passing of this Act shall take away the right of an 1 
occupancy raiyat to sub-let his land subject to, and in accordance with, ^ 
the provisions of this Act 
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Buhaneement of rent. 

27. The rent for the time being pay- 

ErAarummt • i_ ii i 

<if rtnt. able by an occupancy-raiyat shall be pre- 
M to fair^and sumed to be fair and equitable until the 

equimble retit. . . « 

contrary is proved. 

Extended to Orissa, (Noi., June iSgj). 

The provisions to ihU section are supplementary to those of sec. 24, 
which prescribe that an occupancy raiyat shall pay rent for his holding* 
at fair and equitable rates. The two sections are founded on the pro¬ 
visions of section 5 of Act X of 1859 and of Act VUI, H. C., of 1869, 
according to which the rate previously paid by a raiyat was to be pre* 
sumed fair and equitable until the contrary was shown in a suit by either 
parly. (See Iskar Ghask v. /fUU., W. R, Sp. No., F. B., 148 ; Milh v. 
Jtndtir Mandat 1 W. R., 3 ; ThakuVani Dasi v. Bhkeshar Mukhurji^ 
3 W. R., Act X, 29 ; n. U R, F. B., 202). 

28 Where an occupancy>raiyat pays 

Restriction on , . . , . ^ ^ f 

enhanoement of his rent in money, his rent shall not be 
money ron enhanced except as provided by this Act. 


Extended to Orissa, (Not, June 27tb, 1893). 

Bahanooment^Enhaocernent of rent must mean an enhancement 
of the same kind of rent. A conversion of nakdi into bha^liy cannot 
be regarded as an enhancement {^ILissan Kuli fChan v. NakchhediNonia^ 
33 Calc., 200; GauriSaran Makio v. Mttkamed Lafi/ Hussain^ 4 C. L. 
J., 8a n). 

Produce rente. -Produce rents apparently cannot be enhanced 
under the provisions of this sub-chapter. The only section of this sub¬ 
chapter that applies to rents pay.^ble in kind would seem to be section 27. 
A landlord can, however, always apply under sec. 40 to commute a rent 
payable in kind into a money rent, and then the provisions of this sub- 
chapter will be applicable. Under the old law, this could also be done, 
and in a case brought for this purpose jt was held that the het of the 
raiyat having paid in kind for a number of years was no bar to enhance¬ 
ment ?. Makotfud Bakir^ 8 W. R., 170; Makomd 

Yfikuh Hoisrin v. Wahid AH, 4 W. R., Act X, 23). 


Riih&noemeiit 
of rent by oou- 
trad. 


29. The mqnejr-rent of an ocoupaooy- 
j-ftiyat may be enhanced by contract, 
subject to the following conditions t— 



esc. 29.3 ENHANCEMENT OF RENT. II 9 

(a) the contract must be in writing and registered ; 

(&) the rent must not be enhanced so as to exceed 
by njore_lhan.l»ij.aaBa8 in the rupee the 
rent previously payable by the raiyat; 

(c) the rent fixed by the contract shall not be 
liable to enhancement during a term of 
fifteen years from the date of the eon- 
tract : 

Provided as follows— 

(i) Nothing in clause (a) shall prevent a landlord 

from recovering rent at the rate at which 
• it has been act^ally,paid for a continuous 
period of not less three years immediately 
preceding the peritMl for which the rent is 
claimed. 

(ii) Nothing in clause (6) shall apply to a con¬ 

tract by which a raiyat binds himself to pay 
an enhanced rent in consideration of an im¬ 
provement which has been or is to be effect¬ 
ed In respect of the holding by, or at the 
expense of, bis landlord, and to the benefit 
of which the raiyat is not otherwise entitled ; 
but an enhanced rent fixed by such a con¬ 
tract shall be payable only when the im¬ 
provement has been^ effected, and, except 
when the raiyat is chargeable with default 
in respect of the improvement, only so long 
as the improvement, exists and substantiaJiy 
produces its estimated effect in reapeot of 
the holding. 

(li Ccimp^M i. 9. Ko PMtHottotiU plAc«l m> lb* of 

refill by oofltnwt 
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(lii) When a ralyat has held his land at specially 
low rate of rent in consideration of cultivat¬ 
ing a particular crop for the convenience of 
the landlord, nothing in clause (&) shall pre¬ 
vent the raiyat from agreeing, in considera¬ 
tion of his being released from the obliga¬ 
tion of cultivating that crop, to pay such 
rent as ho may deem fair and equitable. 

Extended to Orissa, (Not, June 271b, 

This section applies only to an increase in the rate of rent, and not 
to an increase in the ainount of rent by reason of an increase of the 
area {SaWsA Ch^mUn Girt v. Kabiruddin Mallik^ 36 Calc., 233 ; 
Nilfnadkab S<%ha v. Kadain 3 C. L. J,, 74 n.^ On the 

expiry of the term of a prior settlement (be plaintiff took a fresh 
settlement from Government of certain lands and contracted with the 
Government thdt be would not collect higher rents than were recorded 
in the settlement papers that that contract would not prevent 

him from recovering from the defendants higher rents by enforcing 
a contract which the latter had entered into with him. Section 9 of 
Reg. Vi I of 1822 did not render such an agreement illegal (Gnur Chandra 
Saha V. Muni Mohan Stn^ 32 Calc., 463}. When additional rent is claimed 
on the ground that the defendant has converted arable land into pasture 
land, and that both by contract and custom arable land is liable to pay 
more rent than pasture land, the suit is not one for enhanced rent under « 
sec. 39 (Ramtiiuar Sin^h v. Kanchan Sahu^ 1 C. L. J., 78 n). 

Clause fa)-^A widow may sign a kt^ulyai on behalf of her minor 
son agreeing to pay enhanced rent, and the son on attaining full age 
and entering on possession of the tenancy is bouod by the kabulytU 
{Watson Sr* Co» y. Sham Loll Mitra^ 15 Calc., 8). The words *^both 
parties to give effect to the tenns of the solehnamaR* do not amount to 
incorporating the soUknamah in the decree and, therefore, the decree 
does not make aoy matter mentioned in tl\e soUhnamak rts judicata or 
judicial evidence, when it has not been registered {Atilram Saha v. 
Nidan Mandat^ 10 C. W. liv). 

[ Clause (b)«^A contract which contravenes the provisions of tbii 
clause is wholly void. It 1$ not divisible, $0 that a decree for wnbanced 
rent up to the extent allowed by law cannot be given (ATn/Aatf/7 Ash 
Ghosh V* Btojo GoHnda Rai^ 24 Calc., 895; 1 C W. N., 442). 
But an^agmment embodied in a kabulyaty to pay a certain amount of 
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rent and which bad been entered into by the raiyat not as an agreement 
for the enhiAoemeat of rent, but as a settlement of a dispute as to the 
nature and character of the existteg rent so as to avoid further litigation, 
is not an agreement to enhance within the meaning of this clause {Skeo 
Sahay Pandey v. Ram Racftia Roi, i8 Calc^ 333 ; v. Damri 

Singk^ aS Calc., 90. See also M^dku Manjhi v. Nil Marti Singh^ 18 W. 
1^-9 S 33 V But under 5. 109 B (2) and s. 147 A (3), added to the Act 
by Act 1 , B. C, of 1907, where any agreement or compromise made for the 
purpose of settling a dispute as to the rent payable is filed before a 
Keveoue officer or in Court, the Revenue officer or the Court is required, 
in order to ascertain whether the effect of such agreement or compro* 
nise is to enhance the rent in a manner, or to an extent, not allowed 
by s, S9 in the case of a contract, to record evidence as to the rent which 
was legally payable immediately before the period in respect of which 
the dispute arose. And under s. 109 B (1) and s. 147 A (s) the 
Revenue officer or Court is not allowed to give effect to any agreement 
or compromise, the terms of which, if they were embodied in a contract, 

could not be enforced under this Art Apparently, therefore, the rulings 

« 

as to the effect of agreements entered into with the object of settling 
disputes as to the rent payable have been set aside where Act I, B. C., of 
1907 is in force. The provisions of clause (6) are not retrospective and do 
not apply to a hxbtilyaf executed before the passing of this Act {Ttjenira 
Narain Singh v. Bakai Singh^ Z2 Calc., 658). It was further held in the 
last cited case by Prinsep and Ghosh, J. J., (Rampini, dissenting), that 
a stipulation in a hahu/yaf executed in 1881 that on the expiry of seven 
years a fresh lease would be executed, and that if the raiyat cultivated 
'the lands without executing a fresh lease, he would pay rent at the rate 
of Rs. 4 per bigha (a rate much higher than that fixed for the term of 
seven years) was in the natui^of a penalty and could not be enforced. 
By an oral agreement in the year 1885, a tenant agreed to pay an 
enhancement of rent, and be paid rent at chat rate until subsequently in 
the year 1893 be executed a registered Aahulyalhy which he agreed to 
pay a further enhancement of rent, which was more than two annas in the 
rupee. The landlord then sued on the kaMilyai for the rent agreed to 
therein, and it was held (>) that, inasmuch as the enhancement of rtni 
referred to in s. 29 of the Bengal Tenancy Act refers to enhaocement 
after the promulgation of the Act, if in this the enhancement which 
was made in the year 1685 was before the Act came into force, it sl^ould 
not bar an enhancement during the period of fifteen yeare from the date 
thereof/as contemi^ated by cL (3) ^ ^ But if the said enhancement 
was made after the Act came into force, it would also not bar a subsO' 
quern enhancement within fifteen years from the date thereof, as the 
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previous contract was only an oral ooe, and was not eiTectuftt and bind¬ 
ing upon the defendant; {2} that» having regard to cL (b) of^. 29, as the 
enhancetnent was more than two annas in the rupee, the registered 
kabulyai was bad in law, if the rent then agreed to be paid was an 
enhanced rent. The kabulyat was also bad in law, if the rent agreed to 
be paid was partly enhanced and partly increased rent {Mathura Mohan 
Lakiri v. Mati Sarkar^ 2$ Calc., 781)* When a lease is in the nature 
of a usufructuary mortgage, no right of occupancy can accrue by hold¬ 
ing under such a lease. Hence, cl. (b) of sec. 29 does not bar a claim 
to increased rent (Mohan Ijit Dohey v. Radhey Koor^ 7 C. W. N., ccxv), 

[ A kaMyat executed by an occupancy raiyat at an enhanced rate of 
. more than two annas in the rupee, nUbough executed in consideration of 
the avoidance of stringent conditions in a previous lease, is void. [Probat 
Chandra Cangapadhya v. Chintg A/t\ 33 Calc., 607 ; ti C. W. N,, 63 ; 4 
C. L. J., 330). 

« 

Proviao (1) BSoot of p&yment of rent for three years.-— 
In the case oi Mathura Mohan Lakiri v. Maii Sarhar (25 Calc., 781), 
cited above, it was further held that having regard to the proviso (i) of s. 
29 and the provisions of s. 27, the pUintiR* would at any rate, (f. e., failing 
the kabulyat\ be entitled to recover rent at the rate paid by the defen - 
dant for more than three years. When a raiyat agreed on behalf of him¬ 
self and his co-sharers to pay enhanced rent, and the enhanced rent was 
paid for four years, it was held that it might be assumed thal the co- 
sharers acquiesced in the arrangement, and the holding would be liable 
for the rent, and the co-sharers would be answerable to the r.iiyat who had 
made the arrangement to pay the enhanced rent for any payment made 
under it {Barhanudin HowUuiar v. Mohun Chandra Guha^ 8C. L. R., 
511). But it was subsequently decided by a Full Bench that proviso 1 to 
s. 29 does not control clause (b) of that section. The landlord of an occu¬ 
pancy raiyat cannot therefore recover rent at the rate at which it has 
been paid for a continuous period of not less than three years immediately 
preceding the period for which the rent is claimed, if such rate exceeds 
by more than two annas in the rupee the rent previously paid by the 
raiyat. The case of Mathura Mohan Lakiri v. Mati Sirhar, so far as it 
decided to the contrary was wrongly decided. The rate contemplated by 
proviso <lHs not the ai'erage rate (Bipin Bihari MandaJ v. Krisknadhan 
Ghozty 32 Calc, 395 j 9 C. W. N., 295 , r C. L, J., ro. \ Asraf Para- 
manih v. Sarada Prasad Rat^ to C. W. N., civ). The rule would appear 
to be that save on the ground of a landlord's improvement or release from 
the obligation to grow a special crop, the money rent of an occupancy 
raiyat cannot be enhanced by contract between the raiyat and his land- 
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lord by more than two annas id the nipee, or oftener than once in 
fifteen years. Higher or more frequent enhancements can only be obtained 
by suit. See also Rum Taran Chuiturji v» AsmaiuHak^ ($ C. W. N. 
ccxxiv). Where tenants after mortgfaging tbeir land agree to pay, and 
for two or three years pay, an increased rent to tbeir landlord who is 
ignorant of the mortgage, and the property is afterwards sold in execution 
of the mortgage debt, the zamindar is entitled to recover the increased 
rent from the tenants or from the party who has succeeded to their rights 
and interests KWtrujii Singh v. Raj Chandra Rai\ i$ W. R., 448). 

Proviso (ii). To justify enhancement in contravention of cl. (b) of 
sec. 29, evidence as regards the improvement effected by the landlord and 
of the fact that enhancement was agreed to be paid in consideration of 
such improvement is admissible Gangopadhya v. Chirag 

Ah\ 33 Calc., 607 ; 9 C. W. N., 62 ; 4 C. L. )., 32a) 

Proviso (lii). An agreement to^pay an enhanced rent in cate the 
tenant raises a particular crop is not protected by proviso (iii) to sec. 29 
[Probat Chandra GnngofHtdhya v. Chirag AHy 33 Calc., 607 ; 9 C. W. N., 
63 ; 4 C. L. J., 320.) When kahulyais are executed for increased rents \ 
on account of increase in the areas of the holdings, but not for enhanced | 
rates, sec. 29 has no application (M 7 Madhuh Saha v. Kadam Mandaly \ 
3 C. J. L., 74 n.). 

30. The landlord of a holding held at a money- 

Enhan<«>n.«nt ^ent by an occupancy-raiyat may, subject 
of rent by mil. ^ pyovisious of this Act, institute 

a suit to enhance the rent on ojie or more of the 

. • • • 

following grounds, (namely):— 

{a) that the rate of rent paid by the raiyat is 
below the prevailing rate paid by occu- 
panoy-raiyats for land of a similar de¬ 
scription and with similar advantages in the 
same village [or in neighbouring village^ 
and that there is no sufficient reason.'''"^ 

t 

his holding at so low a rate; 

(A) that there has been a rise in the average local 
prices of staple food-crops during the cur¬ 
rency of the present rent; 
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(c) that the productive powers of the land held 
by the raiyat have been increased by an 
improvement eflFected by, or at the expense 
of, the landlord during the currency of the 
present rent; 

{d) that the productive powers of the land held 
by the raiyat have been increased by fluvial 
action. 

Explanation .—“ Fluvial action ” includes a change 
in the course of a river rendering irrigation from the 
river practicable when it was not previously prac¬ 
ticable. 

Extended to Orissa, (Not., June 37th, 1892). 

Tbe words in brackets in clause (a) were inserted by the Bengal 
Tenancy (Amendment) Actt in, B. C., of 1898 which was extended to 
Orim by Not., Nov. 5, 1898. A suit for enhancement of rent under this 
section may be referred to arbitration {Gan^a Charon Rai v. Sasti 
Mandate 6 C. W. N., 614.) ^ 

Clause (a) PrsTailiag rat0.^A dednitlon of the expression 
^‘prevailing: mte’’ is now to be found in section 31 A, sub^section (1), 
introduced into the Tenancy Act by the amending Act of 1S98, where 
it is provided that in any district or part of a district to which this sub- 
section is extended by the Loc^ Government by notification in the 
Calcutta Gazettei whenever the prevailing rate in any class of land is 
to be ascertained under section 30, clause (a), by an examination of the 
rates at which lands of a similar description and with similar advantages 
are held within any village or villages, the highest of such rates at which 
and at rates higher than which the larger portion of those lands is held 
may be taken to be the prevailing rate ” On the subject of the amend- 
ments made in this section and in sec. 31 of .this Act by the amending 
Act of 1S98, it was said in the Statement of Objects and Reasons of 
the Bill to emend tire Act 

The thini object of this Bill is to amend the lobitaotive provisioofl of 
the lew relating to the eahanoemeut of rent, so aa to make them workable 
on oertain points on wtuoh they are now praotioally inoperative. lu suits 
and prooeedings for enhancement of rent on the ground of prevailing rats, 
the Olvll Oonrte and TUvenuo Offioen are bound to confine their en^uirlee 
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ftnd comparisons of ntss to tho lone viUsgo, 4ad the definition of wfaet U 
a preveUiRg rats is so raguel; worded that in pmotiee it is found olraon 
impossible to enhsnoe rents,oo this ground. A revenue survey vilUge in 
Bengal may contain 100 acres, or several thouaand acres, or may consist of 
scattered blocka It does not necessarily furnish a proper standard of 
comparison. As regards the meaniog of the term prevailing rate,” there 
is only one dedsion of the High Coort bearing on tbe subject, and that 
declares that a prevailing rate is noi an average rate, bat does uot explain 
what it is. The view taken by tbe Special Judges generally has been thst a 
prevailing rate is a uniform rate paid by a majority of the raiyaU for lands 
of tbe same olaii in tbe village. This was the interpretation generally put 
on the term ** prevailing rate” under Act X of 1839 . The efifoot of the 
wording of section SO of the Act, as it sUnds, is to give a ground of enhance* 
ment which cannot be worked. It is proposed, to somewhat enlarge the area 
for ooraparison, while an a^empt is made to deflno what is meant by pre* 
vailing rate.'" Whatever objections there may be to this ground of eobauos* 
merit generally, it is universally admitted Chag when land is held at a 
pepper corn rent by reason of frauif or collusion beiwesu the proprietor’s 
arnla and tbe raiyaU, there is no other ground on which the zamindttr oao 
obtain an enhanoenient up to a reasonable rate except that of tbe '* prevail¬ 
ing rate/* and in such case it it just that this ground of enhaucement should 
be made a workable one. Tbe intention of the amendmeabs proposed in 
■eiitions 30 and 31 of the Act, and of the new ssotions 31 A and 31 B is to 
effect this object, wichnut at the same titna endangering the iotbrests of the 
tenants by making an average rate a prevailing rate, thus rendering it 
possible to level all the lower rates up to saoli average rate, while main¬ 
taining all the higher ratoe, however much in excess they may be of tbe 
average rate. As, under the definition now proposed, a prevailing rate will 
alw'ays be found whore rates exist at all, and tbe effect of the new dellni* 
tkon will be to greatly facilitate the enhaocemi^t of rents, and as rents 
are known to be already too high iu certain districts, power is taken by 
Ouvernment to withhold the operation of tbe new definition from any distriot 
or part of a distriot. In order to guard against all the rates being levelled up 
to the maximum rate, by manipolation of new prevailing rates frra time to 
time, it is provided in section 3 l B that a prevailing rate once determined 
shall not billable to enhancement except on the ground of rise In prioet.” 

The case referred to in the above extract is apparently the case of 
SAifa/ Afa/fdfti v. Prasanna Afayi Debi^ {at Calc.i 986}, in wbicb it is 
said that the words ^'prevailing rate” iu clause (a), section 50, appear to 
be used in the sense in which they are used in tbe earlier &ses under 
Act X of 1659, and mean ''the rate actually paid and current in the vil¬ 
lage, and not the average rate.** 

As dedoiiion of **prevailing rate* given in section 31 A (1) will 
only apply in those distncis to which tbe local Government may extend 
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the prcn^isions of that sub-sectiao^ the rulings in Skital Mandat v. 
Prasanna Mayi Debt axiA, other cases on this subject wlU be of importance 
in suits arising in districts to which they may not have been extended. 
In another case under clause (a), section 30^ where it was found that 
there was no one prevailing rate, and that the raiyats holding lands in 
the village of similar description and with similar advantages paid rent 
at varying rates, it was held that the lowest rate might be taken and the 
rent of the defendants might be enhanced up to that rate KAliJ Khan v. 
Ra»;hunath Trwars\ i C. W. N., 310). When there were different kinds 
of land, and the majority of tenants holding lands simihr to those of 
f the defendant paid a higher rate, this higher rate was held to be the 
prevailing rate (Maugni Pai v. St0 Ckuran Munder^ t C. W. N., 
clxxix). In one case, decided under the former law, Dina Gh<xsi v. 
Mohini Mohan Dass (21 W. R., 157), it was held that, if a generally 
prevailing race cannot be found, the currency of the different rates being 
$0 nearly equal as to make it impossible to say which is the prevailing 
rate, the average of the different rates current in the village may be 
taken and treated as the prevailing rate. Rut this case stands by itself. 
In Samira Kkatun v. GopiU Lai Tagor^ (i W. R., ; Roshan Bibi v. 

Chandra Madhab Ka/\ (16 W. R., 177) and Audh Bihari Smj^’h v. Do$t 
Mahomtdy (22 W. R, 18$), it was expressly said that the adoption of an 
average rate from different rates was not the correct mode of fixing the 
proper race, and in Sadhu Sin^h v. Rawanui^raha Ijxly (9 W. R., 83), 
the words “prevailing rate” were held to mean the rate generally 
prevalent, or the rate paid by the majority of the raiyats in the village. 
Ivi Dhunraj Kunwar M. U^^tr Nariun Kuntoary (15 W. R, 2\ they 
^ were said to mean the rale paid by so large a majority of the same class 
of tenants for similar lands as would justify one to hold the rate 
to be the prevailing rate. Then, it was observed that a decision 
must be arrived at as to what is the prevailing rate, and a decree 
should not be given for “ a (air rate*’ {Pelaram Ko/at v. Nund Kumar 
Cha/toramy 6 W. R., Act X, 45). That rate need not be the prevailing rate; 
it may be a lower rate (Ahul Ghost v. Aminuddiny 5 C. L. R, 41). Put- 
warian And abwabs must not be taken into consideration'in finding 
what is the prevailing rate (Barmah Ckaudhri v. Srinand Singhy 12 
W. R., 29). The fact of a particular rate oi rent having been decreed 
against tsvo raiyats not having rights of occupancy is not enough 
to show that the rate so decreed is the rate prevailing in the neighbour* 
hood {Sarahatunmssa v. Gyam Baktaury n W.R.,142). Nor can the 
rate claimed be held to be established as the prevailing rate on 
the probability, or even the ceriainty, that if the rents of the neighbour¬ 
ing occupants were re-adjusted, they would come op to the rate claimed 
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[Brinduban De v. Bhona Bidi^ 13 W. R,, 107). but the evidence ol 
three patwaris who put in their jamiibandisy showing: the rates paid 
byalnostall the raiyats, I e, the najorityf was held sufficiently to 
prove the prevailing rate {Pftag Lai >/. Brockman^ 13 W. R., 346). 

Olausd (a). Lauda of a similar description.^In one case, 
Tikaram Singh v. Samitiy (23 W. R., 335), in which, although the plaint¬ 
iff had not given evidence as to the rate cf rent payable by tenants of 
the same class holding lands of precisely similar quality and adjacent 
to those occupied by the defendant, yet he had given evidence as to such 
lands so occupied of a somewhat belter quality than chose occupied by 
the defendant, and the rate of rent allowed was such ns, regard being 
had to ihe slight difference in the quality of the lands, was proper to 
award in conformity with the spirit of the rent law, U vias held that this 
decision was reasonable and was accordingly affirmed. The principles 
enunciated in this case, however, hardly seem to be good law. 

Clauee (a^ Suffloiaot raasoa for holding at low rate.—Suffi* 
dent reasons for raiyats holding at exceptionally low races would seem 
CO he that they hold the land on reclaiming or jangalhuri or have 

reclaimed the land (see Nur Mahomed v. Mari Pt asanno Baiy W. R., 
Sp. No., 1864, Act X, 75 ; Chaudkri Khan v. Gaur Jana^ 2 W. R., Act X, 
40 ; Parmanand Sen v. Paddumani Dtisiyu^ 9 W. R., 349; Surasundart 
Delfiy, Chulam Aliy 19 W. R., 141; Haro Prasad Ra$ v, Janmajai 
Bairaj^iy 9 Calc, 505 ; t2 C. L R, 351), or that they belong to classes 
of taiyacs holding land ai favourable rates of rent in accordance with 
local custom [see sec. 31, clause {c)\ 

Clause (b). Biee io prices.—Under the old Uwy (sec. 17, clause > 
13), of Act X of 2859 and sec. 18, para. (3), of Act VIII, H.C., of 1S69) a 
raiyafs rent could be enhanced on the ground of a rise in, the value of 
produce.” This was difficult to prove: see ffaro Prasad Bai v. Umatara 
(7 Calc, 263). It will in future be easy, in consequence of the 
provisions of sec. 39, which prescribe the preparation of lists of the 
market prices of staple food crops, to establish a right to enhancement 
on the ground of a rise in prices, which must be a rise in the prices of 
food crop^, and will not depend on the value of the particular crop 
grown by the raiyar, which, iCan export, may fluctuate with the fluctua¬ 
tions of foreign markets. 

Olausea (c] aod (d). Inoreua in produotiva pb^arg of 
land.—The old law allowed of an enhancement of rent on the ground 
of an increase in ^ the productive powers of land, otherwise than by the 
agency and expense of (he ratyat" This ground of enhancemeut has 
now been subdivided into tw<^ wV., landlords improvements and fluvial 
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action, iHik^ alone, in the opinion of the framers of the Act, can bring 
about ao increase in the productive powers of the land so as tojusiifjp 
an enhancement of rent” ^ All other cases,” it was said by Sir Steuait 
Bayley, *^seem to resolve themselves into cases, such as railways or 
canals, in which the landlord will get his enhancement by improvement of 
prices, or else into improvements effected by Government or by the 
raiynt^j^S elect ions from papers relating to the Bengal Tenancy 
1886, p. 415). 

Inoroaso of area.—Under the old taw the raiyat’s rent could also 
be enhanced on the ground of an increase in area of the land held by 
him. This is, properly speaking, not a ground of enhancement, and is 
therefore dealt wirh separately in section $2. 

No notices of enhaaoemsnt required.—As already pointed 
out in $he note to s. 6, p. 5$, notices of enhancement are wholly un¬ 
necessary. 

By whom suit for eobancqmeut may be bropaKht.--Having 
^regard to the provisions of sec. t88 of this Act, a suit for enhancement 
I of rent on the grounds specified in this section must be brought by ail 
j Cjia.Undlords, and cannot proceed at the instance of some only of the 
fractional CO- sharers ((/n/d /Das v. Ntxrttin ChauHhriy 

{7 Calc., 6955 Baidya Nnih Dt Stirk<ir v. ///w, 2 C. W. N., 44; 
25 Calc., 917). See note to sec. 188. Sec. 30 of the Act does not 
apply to the ei^ancement of the rent of an undivided share of a 
holding {//ort'dol Brahma v. Tasimudin Afandtxl, 3 C. W. N , 680). A 
suit for enhancement may be brought by a farmer {Darf^a Ckaran 
Chaturji V. G^lak Chandfn BiSTViiSy 23 W. K., 228); by an ijaradar, when 
tijere is no stipulation in his lease precluding him from so doing. 

Prasad Mahcmti v. Jaitiarain HuzraK, 2 Calc., 474) ; and .by a 
Hindu widow, whether suing as widow of her deceased husband or^ as 
guardian of her minor son ( 5 »^Vr A Ackarji v. Hemania Kumariy 
20 Calc., 498 ; L. R., 25 I. A., 25). 

r 

Time from which enhanoemeDt takes effect.—Under the 
: provisions of sec. 154, a decree for enhancement, if passed in a suit insti* 
j tuted in the first eight months of the agricultural year, ordinarily takes 
! effect from the commencement of the next agricultural year: tf passed, 

. in a suit instituted in the last four months of the agricultural year, it 
ordinarily takes effect on the* commencement of the next year but one 
following: but a later date may for special reasons be fixed by the 
Court. 

At 4 )ltiistioQ.«»In a suit for enhancement of rent under sec 30 thdease 
, am referred to arbitration, //eldf^bnt tbt arbitrator had juriidiction to 
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settle a fair and equitable rent, a$ the parties declared that iliey woald 
be bound by what the arbitrator would decide CkaranRai^. 

Smti Man ini, 6 C. W. N., duX 

Cotirt«fM9.—Under sec. 7, sub-sec. iiofAct Vll of 1870, in a 
suit to eahance the rent of a raiyat having a right of occupancy, the 
acuount of the fee payable shall be computed according to the amount of 
the rent of the land lo which the suit refers, payable for the year next 
before the date of presenting the plaint 


vailing rate. 


(«) in 


Ruiea as to 31 - Where ail enhancement i« 
grotmf o/"prT clrtimod Oil the ground that the rate of 
vailing rate. rent paid is below tlie prevailing rate— 

(a) in determining wlmt \h the prevailing rate 
the Court hIihII have regard to the rates 
generally paid during a period of not less 
than three years before the institution of 
the suit, and shall not decree an enhance¬ 
ment unless there ie a substantial difference 
between the rate paid by the raiyat and 
the prevailing rate found by the Court; 

(/>) if in the opinion of the Court the prevailing 
rate of rent cannot. be satisfactorily 
ascertained without a local inquiry, the 
Court may direct that a local inquiry be 
held under Chapter XXV of the Code of 
\iv of 1882. Civil Procedure by such Revenue-officer 

as the Local Government may authorise 
in that bebali by rules made under section 
392 of the ^id Code : 

{c) in determining under this section the rate of 
rent payable by a raiyat his caste shall not 
be taken into consideration, unless it is 
« proved that by local custom caste Is t^eu 
into account m determining the rate ; and, 


\IV of 1882. 
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whenever it is found that by local custom 
any description of raiyats hold land at 
favourable rates of rent, the rate shall be 
determined in accordance with that custom ; 
(d) in ascertaining the prevailing rate of rent the 
amount of any enhancement authorized on 
account of a landlord’s improvement shall 
not be taken into consideration ; 

{(e) if a favourable rate has been determined under 
clause (c) for any de.scription of raiyats, 
such rate may, if the Court thinks fit, be 

left out of consffleration in ascertaining the 

« 

prevailing rate; 

(/) if the holding is held at a lump rental, the 
determination of the rent to be paid may 
l>e made by oscortainiug the different classes 
of land comprised within the holding, and 
applying to the area of each class the pre¬ 
vailing rate paid on tliat class within the 
village or neighbouring villages.] 

Extended to Orissa, (Not., Jan.r27th, 1892). 

Clauses (e) and (/) of this section have been added by the amending 
Act Ill, B. C., of 1898, which has been extended to Orissa, (Not., Nov. 
Stb, 1898), 

Clause (b). Oovernment Notification regarding rank of 
ComujiHlioner.—In the Calcutta Gazette of 22nd July, 1890, Part I, p. 
756, is published the following notification, with reference to the pro* 
visions of cl. (b) of this section 

modification of the Goveniment notification, dated 4 th Kov., 
1885 , the Lieutensot GoTenior has been pleased to make under sec. 89*2 of 
Act XIV of 1882 , the following revised rnlee as to the persons to yfhom 
oomisiHions shall be issoed nnder the siengal Tenancy Act. 

Whenever, under eoci. 81 ( 5 ) and 158 ( 2 ) of the Bengal Teuanoy Act, a 
Court directs that a local inqaizy tie held under Chap. XXV of 4 he Code of 
Civil Procedora, the ooramission ebsJl he ieeued to auoh person, not beisit 
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halow the rauk of a Sub^Deputy CoUeotbr, m the Collector of the dietrict 
mtiy, from time to tine, eeiect (or the parpoea.” 

The Ooui't sh&il ieaue e preoept to the Collector roi|uirii9g him forth* 
with to homiiiate a fit person ae above to oodfioct the inqoiry, aod the coin* 
misBiofl elull be issued to the person so iioaiinateU.** 


OlauM (b). Board ofBavenue'a iDstruotions regarding local 
inqQlriad.—The board of Revenue in its circular No. 4 for August, 
1894, paints uut that the person 10 whom the commission is issued 

** is bound, under the Civil ?rooednro Code, to make the looil Inquiries him¬ 
self. He nay eiilortsm a renimiiable staff of cbeinnien and amine to enable 
him to perform the work properly. 


No oust should be incurred in meet the charges of the local inquiry beyond 
that actually allowed by the Court irsoing the cucuniiaeion, under rule 80 
(/’) at page 41 of the High Court’s General Rulos end Cirotdar Orders, as 
revisei in 1801 . If the proliahle c«>sts wore calc 11 )aled with regard to the 
time likely to be occupied In thu execution of the oommisaiurj, and the com* 
missioner finds that the time fixod is insutOciout, be should give timely notioe 
to the party at whoso instance tho eomnkission was isseod in<l report the fact 
to the Court. Then, unless the sum necessary to cover tho ezpsnscs for auoh 
further period a« may be required to complete the execution of tho oemmissiun 
is depoailod in Court by the party and the comroissiooer certified of such 
deposit, he should suspend the invostigation at the close of the period origin¬ 
ally fixed, pending the further inatructiona of the Court. * 

The expenses of the commisaion will generally fall uodcr tlie following 
heads : 


( 1 ) Remuneration of tite commisaioner. 

( 2 ) Hts travelling and halting allowanues. 

ffl) Charges for the temporary anbordinate establiHliment that may be 
employed. 

( 4 ) Incidental chargee that roay be unavoidable. 

The first will be calculated on the luiaia of the actual pay which the person 
to whom tho oommiasion is isauod has been receiving. The second will be 
regulated by tho scale prescribod for ofiloera of Government of the class to 
which the oommissioaer belongs, unless the Court Khould, for excAptioual 
reasons, order an allowance in excess of the above. The third and the fourth 
will be passed on tho authority the Revenue oflicon conoerned, but must 
on no account assume proportions so as to exceed, in oonJuQOtioD with the 
charges under iieads ( 1 ) anrl ( 2 ], the sum actually allowed by the Court.” 

The Board of Revenue in its circular No. 7 of April, 1899, says 

** The words * from time to time' in the notifidatioo, above quoted” 
(i. e«, the Qovemmeot ootificatioo) '*give the Collector the option ofobaaglag 
his nominatinn, it, in case of aioknees, transfer, urgent ptess of work, or 
other valid reasoa, his original nomioM cannot make the enquiry*" 
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OlaiUSe (C).—The provisions of this cUuse are founded on, and are 
almost identical with, those of section 20 of the Nonh«Wc5tern Pro¬ 
vinces Rent Act (XU of 1881). The custom in question must be a locali 
and not a family custom. (Reynolds's N. AV. Provinces Kent Act, 

P- 34 '* 


[31A (l) In any district or part of a district to 


What may he 
taken in certain 
districts to be 
the ** prevailing 
rate." 


which tliis sub-section is extended by 
the Local Government by notification in 
the Calcutta Gazette, whenever the pre¬ 
vailing rate for any class of land is to bo 


ascertained under section 30, clause (a), by an examin¬ 


ation of the rates at which lands of a similar de¬ 


scription and with similar ailvantages are held within 
any village or villages, the highest of such rates at 
j which and at rates higher than which the larger 
' portion of those lands is held may be taken to be the 


prevailing rate. 


illustrations* 

(<;) The late^ at which land of a similar description and with similar 
advantages is held in a village are as follow 


iiighas. 

100 


... at 

Rs. 

1 

< 0 

J>. 

0 

200 

sve 


4 

1 

8 

0 

150 

ee* see 

«•« ,, 

I 

12 

0 

100 

• ew 


2 

0 

0 

150 

ee# #ve »ee ee* 

,, 

2 

4 

0 


Total 700 


Then, Ks. 2-4 is not the prevailing rate, because only 150 bighas, or 
less than half, are held at that rate« Rs. 2 is not the prevailing rate, 
because 2 jo bigbas, or less than half, are held at that or a higher rate. 
He. 1-12 is the prevailing rate, because 400 bigbas, or more than half, 
s are held either at this or a higher rate, and this is the highest rate at 
' which, and at rates higher than which, more than half the land is held. 
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(S) The rates at which land of a similar description and with similar 
advantages is held in a village are as follow 


Bighas. 

« 

Rs 

A . 

P. 

200 

• 499 999 SI 

I 

0 

0 

250 

eee 999 H 

t 

4 

0 

ISO 

999 a 949 999 499 

f 

8 

0 

150 

a , 

999 999 999 499999 || 

1 

13 

0 

50 

aee 499 444 eeO s«e 

2 

0 

0 


Total ... 700 

Then, for the reasons given in illustration ia\ neither Rs. 2 nor Re 
1-12 is the prevailing rate» nor is Re. 1*8 the prevailing rate, because 
only 3 SO bigbas (exactly half) held at Re. f-8 or at rates higher than 
He. i«8. Id this case Re. 1*4 is the {frevailing rate, because more than 
half the lands are held at Re. 1-4 or higher rates, and this it the highest 
rate at which, or at rates higher than which, more than half the land is 
held. 

(2) The Local Government may, by a like noti¬ 
fication, withdraw sub-section (1) fro™ district or 
part of a district to which it has been extended as 
aforesaid,] 

Extended to Orissa (Not, Nov. 5tb, 1898) and to the district of 
Tipperah (Not., No. 1470, T. R., dated September isl, 1900). 

Section 31 A.*—This is a new section introduced intonhe Act by 
the amending Act 111 , H. C., of 1898. In it the Legislature for the first 
time abandons the principle laid down in the rulings of the High Court 
(see note, pp. 235, 126) to the effect that the prevailing rate is that paid by 
the majority of raiyats in the village and prescribes that the highest of the 
rates at which and at rates higher than which the major portion of the 
lands of any area is held may be taken to be the prevailing rate. This 
is a new departure in two respects, (i) that the prevailing rate is 
now defined not with reference to the number of raiyats paying rent, but 
with reference to the quantity of land for which rent is payable ; and 
(3} that it enables the highest of rates in the ascending scale of rates, at 
which and at rates higher than which the major portion of land of a 
similar description and with similar advantages in the same village or in 
neighl>ouring villages is held to be taken as the prevailing rate t so that 
in time all lesser rates may be raised to this rate. The provisions of 
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8 ub-sactioii (t) will, however, only be applicable in those districts to 
which the Local Government may ftt fii to extend them. See note 
pp. ii 4 > 125. 


{31B. When the prevailing rate has once been 


Limit to en- 
hancemont of 
prevailing rate. 


deterraiued by a Revenue Officer under 
Chapter X or by a Civil Court in any 

suit under thia Act, it shall not be liable 

* 


to enhancement save on the ground and to the extent 


specified in section SO^clause (6), and section 32.] 

Extended to Orissa (Not., Nov. 5th, 1898). 

Section 31 B.—This section was also introduced into the Act by the 
amending Act of 1898. ^ • 

In the statement of Objects and Reasons it was stated : In order 
to guard against all the rates being levelled up to the maximum rate by 
manipulation of new prevailing rates from time to time, it is provided in 
section 31B that a prevailing rate once determined shall not be^^liable 
to enhancement except on the ground of rise in prices.” The section 
applies only to the enhancement of n prevailing rafe, when such a rate 
has once been determined. It Vould not apparently prevent the 
of a particular holding being enhanced on any of the other grounds 
specifled in section 30 of the Act,i>. landlord’s improvements” or '^fluvial 
action.” Where such grounds are applicable to a particular holding, its 
rent can apparently be enhanced, even though the rent had been hxed 

vk'ith reference to a prevailing rate. 

■* 

32. Where an enhancement is claimed 
on the ground of a rise in prices— 


Rules as to 
onhsncement on 
ground of rise 
10 prices. 


(a) the Court shall compare the average prices 
during the decennial period immediately 
preceding the institution of the suit with 
the average prices during such other 
decennial period as it may appear equitable 
and practicable to take for comparison ; 

(&) the enhanced rent shall bear to the previous 
. rent the same proportion as the average 
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prises during the last decenDial period bear 
to the average prices during the previous 
decennial period taken for purposes of 
comparison : provided that, in calculating 
this proportion, the average prices during 
the later period shall be reduced by one* 
third of their excess over the average 
prices during the earlier period ; 

(c) if in the opinion of the Court it is not practic¬ 
able to take the decennial periods prescribed 
in clause (a),'the Court may, in its discretion, 

substitute nny shorter periods therefor. 

Extended to (Not., June 27th, 1^92). 

Clause (a). '-‘Section 39 provides for the preparation of price-lists so 
as to enable the provisions of this clause to be given effect to. 

ClauBd (b).-— The rule of proportion embodied in this clause is that 
laid down by the Judges in xht oS Tkakumni Dost >/. JJiskahar 
Mukhtityi, (D. L. R., F. B., 202 j 3 W. R., Act X, 29). The deduction 
prescribed in the proviso is to allow for the increased cost of production. 
The Select Committee on the Bill on this point said :~^‘We recoj^nised 
the difficulty of making the Courts ascertain the actual cost of produc¬ 
tion, and, as it was necessary to 6x an arbitrary limit, we have fixed 
the deduction at one-third as a general rule” (Selections from papers 
relating to the Bengal Tenancy Act, 188$. p. 384). 

Rules as to 33- (1) Where an enhancement is 
eromT^*UnX claimed on the ground of a landlord’s 

ford's improve- • ■ 

,nent. improvement— 

(a) the Court shall not grant an enhancement 
unless the improvement has been register¬ 
ed in accordance with this Act; 

* V • 

{b) in determining the amount of enhancement 
the Court shall have regard to— 

(i) the increase in the productive powers of 
land caused or likely to be caused by the 
improvement, 
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(it) the cost of the improvement, 

(iii) the cost of the cultivation required for 
utilizing the improvement, and 

(iv) the existing rent and the ability of the land 
to bear a higher rent. 

(2) A decree under this section shall, on the 
application of the tenant or his successor in interest, 
be subject to re-consideration in the event of the 
improvement not producing or ceasing to produce tlie 
estimated effect. 

Extended to Orissa (Not., June 37tb., 1892). 

Tlie subject of '^improvemenis’* is dealt ^vUh In sections 76 to 83. 
The rent of an occupancy ralyat may, also under section 39, be enhanced 
by private contract made between the landlord and the raiyat on account 
of an improvement made by the landlord ; but the enhanced rent fixed 
by such contract is only payable subject to the restrictions laid down in 
proviso (li) to section 39. 

. 34- Where an enhancement is 

Bnlssaitoenhanve- 

ment on ground of claimed Oil tlie ground of an increase 

increase in proouc. _ , ° . i 

live powers due to m productive powors due to fluvial 

fluvial aclion. . * 

action— 

(a) the Court shall not take into account any 
increase which is merely temporary or 
casual ; 

{&) the Court may enhance the rent to such an 
amount as it may deem fair and equitable, 

) but not BO as to give the landlord more 
’ than one-half of the value of the net 
increase in the produce of the land. 

Extended to Orissa (Not.^ Ji'ne 37th| 1893). 

The rule laid down in clause (<r) follows the High Court rulings under 
the old law in /CrtsAna AfoMtn Patro v. Hari Sankar AfuMurjt) (7 W. 
R., 335) and AMul GAnm v. lihaUu^ {22 W. R,, 350). 
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35. Notwithstanding anything in the foregoing 
sections, the Court shall not in any 

Enhanoement « . , 

by 0uj( to be case decree any ennancemept which is 

able.*" under the circumstances of the case 

unfair or inequitable. 

Extended to Orissa (Not., June 27tb, 1592). 


36. If the Court passing a decree for enhance- 
, inent considers that the immediate en- 

^roareaivo cn- force men t of the decree m its full extent 

will be attended with hardship to the 
raiyat, it may direct that the enhancement shall be 
gradual; that it is to say, that the rent shall increase 
yearly by degrees for any number of years not exceed¬ 
ing five until the limit of the enhancement decreed 
has been reached. 


Extended to Orissa (Not, June 27th, 1892). 

37- (1) A suit instituted for the enhancement of 

the rent of a holding on the ground that the rate of 

rent paid is below the prevailing rate, or 

Limitation of * . ^ 11 

right to bring OR the grouud of a rise in prices, snail 
rancemen't not be entertained if within the fifteen 

years next preceding its institution the 
rent of the holding has been enhanced by a contract 
made after the second day of March, 1883, or if within 
the said period of fifteen years the rent has been com¬ 
muted under section 40, or a decree has been passed 
under this Act or any enactment repealed by this Act 
enhancing the rent on either of the grounds aforesaid 
or on any ground corresponding thereto or dismissing 
the suit on the merits. 
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(2) Nothing in this section shali affect the pro* 
visions of section 373 of the Code of 

XIV of 1882 . 

Expended to Orissa (Not, June 27th, 1893). 

Sab-fleotion (D^-’The ind March, <883, is ihe date on which 
leave to introduce the Bill to amend the rent law was obtained. 

A decree obtained in a suit instituted to enforce a contract m.ide 
before the 2nd March, 1S83, in which the defendant agreed to pay a 
higher rent was held tu be no bar under the provisions of this section 
to a suit for enhancement of rent under the provisions of the Tenancy 
Act Mi tier v. Dwarka Nath Ckakravarfti^ decided by Frinsep and 

HMierjee, JJ, May 28th<, 1891). 

A suit for both enhancement and arrears at an enhanced rate is main¬ 
tainable. The causes of action, «thougli separate, may be combined 
under aec. 4$, C. F. C., {Gudar Tewari v. Brij Nandan Bnisady 5 C. W. 
N., 880). 

Waiver of eabanaed rent decreed.—In 1367 the plaintiff ob* 
tained a decree in a suit to enhance the defendant's renu It was held 
that tbe acceptance by the plaintiff of the old rent from 1268 to 1271 
was no waiver of his claim to tbe higher rent decreed to him {Louder v. 
Binod Lai Ghosh, 6 W. R., Act X, 37). 


Civil Procedure. 


Reduction of rent. 


rout. 


38. (1) An occupancy-raiyat holding at .a money- 
Btduciwn of institute a suit for the red uc- 

Red^ion of uf his rent on the foUowing^grounds, 

and, except as hereinafter provided in 
the case of a dimination_of the area of tbe holding, 
not otherwise, (namely) :— 

(a) on the ground that the soil of the holding has 
without the fault of the ralyat become 
permanently deterio.rhted by a deposit of 
sand or other specific cause, sudden or 
gradual, or 

{b) on the ground that there htfs been a not 
due to a temporary canse, in the avM-age 
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local prices of staple food-crops during the 
currency of the present rent 

(2) In any Suit instituted under this section, the 
Court may direct such reduction of the rent as it 
thinks fa ir and eq uitable. 

Extended to Orissa (Not, June Z7ih, 1893). 

A raiyat cannot by any contract made after the passing of this Act/ 
contract himself out of the provisions of this section [ (sec. 178, sub-f 
sec. (.1), a f/) J .. 

Boduotlon of roDt.^An occupancy raiyat cannot sue for a re*| 
duction of rent except on one of the grounds specified in this section.! 
He, therefore, cannot sue to have his rent abated on the ground that itt 
is higher., t,h.an the , prevailing rate.* But neither could he do so under' 
the old law {/faban hfandul v. Skib Kwnari Barf/tani^ 21 W. R., 404). 
Nor could he have applied for abatement of rertt on the ground of fraud, 
his remedy being to apply to have the contract set aside 
V. Amla Ahaiya^ 8 W. R., 504 \ Darimbu Dtbya v. Nil muni Singh 
3 C. L. R., 465 and a landlord receiving remission from Government 
on account of damage done to his estate by a cyclone was not on that 
account bound to allow a remission to his under-tenants, unless he had 
received the former on the understanding or agreement that he would 
allow it in turn {Colak Chandra Mahtinti v. Pitrbati Ckaran Das^ 15 W. 
R., 167). 

How reduction of rent can be claimed. ^Under the old taw 
a raiyat entitled to a reduction of rent bad three courses open to him. 
He could either sue for abatement of rent, or wait till sued by his land¬ 
lord and then set up a claim to a set-off, or he might complain of an 
excessive demand of rent and sue for a refund (see Delfs Law of Landlord 
and Tenant, 2nd. edit, p. 57 ; and Barry v. AbdulAH^ W. R, Sp. No., 
1864, Act X, 64 ; Baikantko Paraki v. Sunndro Nath Rai<. r W. R., 84 ; 
Sain V. Abhai Nath Basu^ 2 W. R., Act X, 28; Dindyal Lai v. Thakru 
Kunwar^ 6 W. R., Act X, 24 ; Nil Mani Singh Deo v. Annoda Prasad 
Afukhufyiy 10 W. R., F. B./4I r t B. L. R., F. B., 97 ; Mahtab Chand v. 
Chitro Kumari Dehi^ 16 W. R., 201 ; Gaur Kishor Chandra v. Bonomali 
Chaudhriy 22 W. R., 117). The present section only provides for a re- \ 
duction of rent being obtained on the grounds specified in it in a suit , 
instituted for the purpose. A tenant may also obuin a redaction of rent 
under secti^js (t) (b) on the ground of a deficiency proved to exist in 
the area of his^lenure or holding, but whether this reduction must be 
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I sued for, or whether the deliciency of area may be pleaded by way of 
1 set-off, is not apparent. A raiyat from whom any sum has been exacted 
I as rent may also sue under sec. 75 for a refund and for an additional 
' sum as a penalty. 

Permanent deterioration of aoil of holding.--In Gauri 
Pa/rc V. PeiiXi (2o Calc., 579), it was said that the Judge of the 
Court below was wrong in his interpretation of the word '^permanent'' 
in this section. He seemed to think that a deterioration ought not to 
be held to be permanent, if by application of capital and skill the cause 
of the deterioration might be removed. But a more liberal interpreta¬ 
tion must be put upon the word, and it must be construed with 
reference to existing conditions. Under the old law it was held that the 
grounds on which a raiyat could claim an abatement must have resulted 
from causes beyond his control [Mansur AUv. Htirvey^ \ i W. R., 291), 
such as a deposit of sand on p2rt of his land [Inayaiultak w llaki 
Baksh^ W. R, Sp., No., J864, Act X, 42). 

Produoa^rents —The provisions of sec. 38 apply only to rents 
payable in money. There is no provision of this Act under which 
I raiyats paying rent in kind can claim or sue for a reduction of rent. 

Price-lists. 


39 . (1) The Collector of every district shall 
prepare, monthly, or at shorter inter¬ 
vals, periodical lists of the market-prices 
of staple food-crops grown in such local 
areas as the Local Government may 
from time to lime direct, and shall submit them to 
the Board of Eevenue for approval or revision. 


Prict'lUits. 

Price lists of 
staple food* 
crops. 


(2) The Collector may, if so directed by the Local 
Government, prepare for any local area like price¬ 
lists relating to such past times as the Local Gov¬ 
ernment thinks 6t, and shall submit the lists so 
prepared to the Board of Revenue for approval or 
revision. 

(3) The Collector shall, one month before sub¬ 
mitting a price-list to the Board of Revenue under 
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this section, publish it in the prescribed manner 
within the local area to which it relates, and if any 
landlord or tenant of land within the local area, 
within the said period of one month, presents to him 
in writing any objection to the Hat, he shall submit 
the same to the Board of Revenue with the list. 

(4) The price-lists sliall, when approved or revised 
by the Board of Revenue, be published in the official 
Gazette ; and any manifest error in any such list dis¬ 
covered after its publication may be corrected by the 
Collector with the sanction of the Board of Revenue. 


(5) The Local Government shall cau.se to be coju- 
piled from the periodical lists prepared under this 
section lists of the average prices prevailing through¬ 
out each year, and shall cause them to be published 
annually in the official Gazette. 

(6) In any proceedings under this Chapter for an 
enhancement or reduction of rent on the ground of 
a rise or fall in pi’ices, the Court shall refer to the 
lists published under this .section, and shall presume 
that the prices shown in the lists prepared for any 
year subsequent to the passing of this Act are cor¬ 
rect, [and may presume that tJie prices shown in the 
lists prepared for any year prior to the passing of 
this Act are correct], unless and until it is proved 


that they are incorrect. 

(7) The Local Government, subject to the control 
of the Governor-General in Council, shall make rules 


for determining what are to be deemed staple food- 
crops in 

preparing price-lists under this section. 


any local area and for the guidance of officers 
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The ^ords in brackets were inserted in this section by the amending 
Act of 1898, which has been extended to Orissa (Not, Nov. 5th) 1898). 

Prio^liate.—Price-lists relating to curreol timet have been pre* 
'fr since the passing of the Tenancy Act under rules to be found 
in Chap. 11 of the Govt, rules under the Tenancy Act (see Appendix J]. 
By Govt, notification No. 4307 L. R., dated Nov. ytbj 1896, published in 

Calcutta Gaset^ o{ 11, 1896, Part J, p. 1150, price lists for 
periods anterior to the passing of the Tenancy Act in certain specified 
marts jn the Orissa division have been ordeicd to he prepared (see 
Schedule II appended to the Govt rules, Appendix I). 

Sub-fl 60 tioD (6).—This sub*section, as originally passed, provided 
that only price-lists ^^prepared for any year subsequent to (he passing of 
the Act” should be presumed to be correct. The Bill to amend the Act, 
which afterwards became the Bengal Tenancy (Amendment) Act, 1898, 
proposed to omit these words. * 

On the motion of the Hon’ble Babu Surendro Nath Banerjee in 
Council, the words now inserted in the section were added to it, and the 
words it was proposed to omit were allowed to remain. The elTect of this 
amendment is that price-lists for periods subsequent to the passing, of 
the Act shall, and those for periods prior to the pissing of the Act may, 
be presumed to be correct, until it is proved that (hey are incorrect. 

Bales regarding the preparation of price-lists.—For these 
rules, see Chap. II, of the Government Rules under the Act, Appendix I. 

Commviation. 

,) . • 
iy /, 40 - (1) Where an oecupancy-raiyat pays for a 

Ckrmmruaiion. holding rent ill kind, or on the estimated 

Commutation value of a Dortlon of the crop, or at 
of rent payable ^ '■ 

in kind, rutes varying with the crop, or partly 

iu one of those ways and partly in another, eithe r 
the_raiya.t or his landlord may apply to have the rent 
commuted to a money-rent. 

(2) The application may be made to the Collector 
or Sub-divisional Officer, or to an officer making a 
settlement of rents under Chapter X, or to any other 
officer specially authorized in this behalf by the Jjocal 
Government. 




site, 39.1 


CQMMUtATlONf 


143 


^3) On the receipt of the application the officer 
leay determine the sum to be paid as money-rent, and 
mayjprder that the raiyat shall, in lieu of paying his 
rent in kind, or otherwise as aforesaid, pay th'e sum 
so determined. 

(4) In making the determination the officer shall 
have regard to— 

(n) the average money-rent payable by occupancy- 
'' raiyate for land of a similar description 

and with similar advantages in the vicinity; 

(./y) the average value of the rent actually received 
by the landlord ddring the preceding ten 
years or during any shorter period for 
which evidence may be available ; and 

(c) the charges incurred by the landlord in res¬ 
pect of irrigation under the system of 
rent in kind, and the arrangements made 
on commutation for continuing those 
charges. 

(5) The order shall be in writing, shall state the 
grounds on which it is made, and the time from 
which it is to take effect, and shall be subject to ap- 
peal in like manner as if it were an order made in any 
ordinary revenue proceeding, 

{()) If the application is oppo^d, the officer^shall 
consider whether under all the circumstances of the 
case it is reasonable to*grant it, and shall grant or 
refuse it accordingly. If he refuses it, he shall record 
in writing the reasons for the refusal. % 

Sub-sectioDs (t) (3) and (4) of this seciioQ have been amended by 
11, Act 1 , B. C., of >907 and as tdwed. by that Act the section runs 
as follows i 
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(1) Wher« an ooeQpaney*Tciiyat paj’s fop a 
OmmUiaiton. holding rent in kind, or on the estimated 

of r^'"^*y’ibie ® portion of the crop, or at rates 

ill kind. • varying with the crop, or partly in one 

of those ways and partly in another, [or partly in any 
of those w.iya and partly in cash,] either the raiyat Or 
his landlorvl may apply to have the rent commuted to 
a money-rent. 

(2) The application may be made h) the Collector 
or Sub-divisional Officer, or to [a Revenue-officer ap¬ 
pointed by the Jjocal Oovernnient under tin' desigiia- 
tioo of Settlement Officer or Assistant Settlement 
Officer for the purfmao of making a .survey and 
rccord-ol*-rights] under Chapter X, or to any other 
officer specially authorized in this behalf by the Local 
Government. 

(3) On the receipt of tho application the officer 
may determine the sum to be paid as a money rent, 
and may order that the raiyat shall, in lieu of paying 
his rent in kind, or otherwise as aforesaid, pay the 
sura so determined. 

(4) In making the determination the officer shall 
have regard to— 

(a) the average money-rent payable by occupancy- 

raiyata for land of a similar description and 
with similar advantages in the vicinity ; ' 

(b) the average value of the rent actually received 

by the landlord during the preceding ten 
years or during any shorter period f(5r 
which evidence may be available ; 

(c) the charges incurred by the landlord in res¬ 

pect of irrigation under the system 6f 








cent ia kind, &ud the anr»ngem.eiits made 
on commutation for^ contmuii^ those 
charge; and 

4 

[{(i) improvements effected .by the landlord or by 
the occupancy-raiyat in respect of the 
raiyat’s holding, and to the rules laid down 
in section 33 regarding enhancement of 
rent on the ground of a landlord's 
improvement.] 


4 


• Under ^ec. 178, si)b<$ection (3), cl nothing in any contract made 
after the passing of the Act can Uke a«vay the right of either landlord 
or tenant to apply for a commutation of rent under this section. But it 
bad been ruled that a landlord may demand payment of rent in kind in 
accordance with the original contract, althoagh the tenant hti paid rent 
in money for some years (So/utfiai Ah v. Abdul AU\ 3 C. W. N., 151). 

*!Rentt paySbble la kind<'-**Tli« tyntom of mt payment in kind 
prevsili oxtaDsively only in the clistncte of Gaya, Shahabad and Patna, 
witere the ubaraotor of the oountry rendere nocu^ury the maintenance of an 
Hlaborate village system of irrigation ; but in nioiti if not all, otlier districU 
of the province lands aie also found, the produce of which is dividod between 
the Oaltivator and tho landlord, and the marked abienee uf applivaiiuna for 
bommatatioQ wunld seem to indicate that tliia aoctloo of the Uw ia little 


know. It may, however, ho also largely due Co luoal cuatom rocogoising in 
such oases no right to the land in the ouliivator, but merely to a share of the 
produce raised by him. In Bihar the lioldJag of laiui od a produce rent, 
kuoWQ aa the bh^li ) system, is a regnUr form of tenanoy, very oommun 

in the three districts pamed above lying south oi tlio (vangea.The practical 

difioultisa iti the way of mainteuauoo of tho ayetein of irrigation by the reiyatv 
theutolvea, which would necoeaitate eombiuatiun among the leaidents of each 
village or of eeveral villages, where a water channel serves more than one 
villi^e, have nodcubtedly estaUished amoog the Usante a proferenoe for the 
blioo^i sjntem. Under it ^e rental varies with the outturn of the crops, and 
the tenants are, at least, seoured*half their produce \ while the landlord on 
wh^ the duty of maintaining the imgaUon work devolves, is under a strong 
ipdnoement in hit own interests So keep them in Mir order/* (Secy, to the 
Board of Rtvenue’a report on the working of the Tensnoy Mi, Ko. 419 
a4ted 30(li April, 1892, pm. 21). * 


(1) PrSbahly a,ooalnoHoo ul Sise, ntt, and mlt, nSatiof to. 

10 
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Board of Bevenue’a inetractions under this section.^ 
' I'he Board ^of Reveaue in their circultr No. 5, dated June, l892> have 
issued the folloH’irihf instructions fur the guidance of officers to whom 
applications for commutation arc made. < 

**The Board have roason to Iwliere that niiiioonoepLion oaists among acme 
otilcorn as to tlia re(]Qiromenta of tho Uw under section 40 of the Bengal 
Tenancy Act, and that this haa led to the rejection of applications for 
commutation of rents payable iu kind on inauffioieat grounds, and the 
conaaquent discouragement of inch application a. They ilekire, therefore, to 
point out that, RuHject to the grounds of his deciaion being recorded and to 
ail appeal, the otfiuer dealing with an appliiMtion under the section has full 
discretion to seek for auch evidmce, and make such inquiry, aa he may deem 
necessary iu order to determine the money'rent to be Axed. If tho tenants 
are unable to produce receipts showing the quantity of produce previously 
received by tho Uudlcrd or its cash• cqnivalent~and thny will seldom possess 
such recoipts-^or the Uiidlonls ffio papors purporting to give previons outturns 
and divisions of the crops which the tenants repudiate, or which are apparently 
false, the applications should not ncccasardy lie rejectod, but the officer 
should endeavour to arrive at a fair estiniilo of the money-rent by recording 
and duly cooHidering such 01 al testimony as may be produoofl by the partii^, 
by reference to other isniroes of infonirttion. such as the cess papers of the 
estate, and, if ucu^ssivry. by local inquiry conducted in ^>erson or through some 
othe»’ competent (dheer.” 

Sub-section ( 5 ). The provisions of ihis sub-section are imperative. 

- The object of requiring the time from which the order is to take effect 
to be stated j5 to enable the parties to know from what date the new 
arrangement is to come into operation. It ought not to be left in un- 
certainty and in the absence of any date being fixed in the order, the 
order must be taken to be practically inoperative, or at any rate, to 
remain in suspense, until it is amended by the specification of the term of 
its operation {^Ra^^hunatk Sarun Sinf^k v. D hod ha R<Uy 18 Calc., 467). 

An appeal from an order of a Collector under this section to the 
Commissioner must be preferred within 30 day.s (Sch. Ill, art. 5). An 
order passed in appeal by a Revenue^ourt under sec. 40.1$ final {Salt- 
I ^ram Sinjck v. Ramgiry 3 C. W. N., 311). 

Sub-BOCtlOD ( 0 ).—When the application for commutation is op¬ 
posed, the application may be granted or refused, according as the officer 
disposing of it may think proper. The section does not provide for the 
case, whic^ is of common occurrence, in which the application is oppos- 
ed on the ground that the rent is not payable in kind but in money. 

No Buit will li« in Ciwil Court to call in question propriety 
of an order under this section.—A tenant made an application to 
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the Collector under §ec. 40 of this Act for a declaration that he «ae the 
defendant’s raiyat in respect of a parcel of f^xastha iasit land and for 
commutation of the rent which had hitherto been payable in kind. The 
Collector granted the application; but the order was reversed on appeal 
by the Commissioner. The tenant then sued under section 4s of the 
SpeciRc Relief Act for substantially the same relief as he had asked be* 
fore the Collector. It was held (t) that an order passed in appeal under 
sec. 40 IS final, and no suit lies in the Civil Court by which its propriety 
can be questioned ; and (2) that before the passing of the Tenancy Act 
no suit could lie in the Civil Court for commutation of the rent, and,' 
therefore, the special pro Ad ure laid down in sec. 40 for enforcing the 
new right created theiein is the only procedure which can be followed 
(Sn/f/^ram Sin^A v. 3 C W. N., 311;. 

Changes made by Act I. B.G>, of 1907 .—The alteration in 
bub*section (a) made by s. 11, Ad I, It. C., iqo7, was, it was sard in the 
Seled Committee’s report, for the purpose foi ensuring that the power 
to commute rents should be entrusted only to an officer of some standing. 
The Select Committee explain the reason for the adtfition of clause 00 
as follows 

'*At prexent 40 contains do |iroviiton re<|iiiring an officer oommut 

j rig produce rents to ha regani to iroprovomcfiU mofle by the lend lord or 
tenant in re^pret ot t<ie holding under com mutation. We consider this a de* 
feel, oa tho eritterico of such ioiprovementn m often an important far*tor in 
determining the amount of tlio eaxh rent to be fixed on commutation. We 
proper, therefore, to add a provision to mdi-eection ( 4 ) of aectiou 40 allowing 
liiis I0 l>e d<me/’ 

[40 A. {J) Where the rent of a holding has been 

Peiiod for which Commuted undor Section 40, it shall not, 
pommuted rent* except on the grouiid of a landlord's iui- 

aro to retniun 1 ^ 

iinaitenid. jirovement or of a subsequent alteration 
of the area of the holding, be enhanced for fifteen 
years ; nor shall it be reduced for fifteen years, save 
on the ground of alteration in the area of the holding, 
or on the ground specified in clause (a) of sub-section 
(i) of section 38. 

(2) The said period of fifteen years shall be count¬ 
ed from the date on which the order takes effect 
under sub-section (5) of section 40.] 
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This section has been added to the Act in Bengal by sec. 12, Act I, 6. 
C., of 1997. In explanation of the introduction of this section the Select 
Committee on the Bill, observe that the absence of such a provision as 
this would seem to be a defect in the present law. Compare section 113, 
which contains sinnlar provisions in regard to rents settled under 
chapter X. 
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CHAPTER VI. 


Non-occopanct-raitats. 


41 . This chapter shall apply to raiyats not 

Appiiofction of having a right of occupancy, who are in 
Chapter. referred to as non-occupancy- 

raiyats. 


Extended to Orissa, (Not, Sept loth, 1891). 

Non-occupaooy righte.—NotKIot^ in this Chapter applies to 
proprietors^ private lands (sec. 116!, or to land held under the custom of 
ufbandi [sec r 8 o (3)]. Nomoccupancy rights can be acquired in agri¬ 
cultural land, even though the person letting the tenant into the land 
has no valid title and is therefore a trespasser Chandra Saha 

V. Haxari Paramanihy 17 Calc., 45; Rimid Lai Prakashx v. Kalu 
Paramamkj 20 Caic. 708), provided the tenant has acted in good 
faith (Piart Mohan Mandal v. Radkika Mohan Hazra^ 8 C. W. N. 31$: 
Upendro Chandra Bhaitacharya v. Pratab Chandra Ptadhan^ 3 C. W. N., 
320). See notes to sec. 5 (3) p. 24 ; and sec. 5, p. 53. But this is not the 
case when the Transfer of Property Act is applicable {Shea Charon Lai v. 
Prabku Dayai^ 1 C. W. N., 142). A oon-occupancy raiyat can sub'let his 
land (sec. 85), and by no contract made after the passing of the Act can be 
bind himself not to do so [sec. 187 {3) (e)]. Non*occupincy rights may 
be transferable by custom (sec 183), and may, in accordance with local 
usage, be bequeathed (sec 278 (3) (d)}, and nothing in a contract made 
after the passing of the Act can take away a raiyat’s right to transfer 
or bequeath his holding in accordance with local usage [sec. 178 (3) (d)]. 
But noD-occupancy rights are not heritable {Karim v. SuTtdar Bmva, 
24 Calc., 207 ^ t C. W. N., 8 q}. Section 26 expressly makes the right of 
an occupancy-raiyat her)table,•and therefore by necessary implication 
the right of a non-occupancy raiyat is not heritable {Lakhan Narain Das 
s.Joinaik Pandey^ 5 C. L J., 457 \ 11 C. W. N., 626.) A oon-occupancy 
raiyat cannot apply for reduction of his rent, except on the ground 
of diminution of area [sec. 52 [b)\ But in Court Patra v. Riily 
(20 Calc, 579), it had been said that,though it is only an occupancy- 
raiyat, who is authorised by the Act to bring a suit under sec 38, yet the 
principles 4id ip that section ought to be taken ipto consideration 
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in all procaedini^s for the settlement of rent, whatever be the status of the 
raiyats.*' A non-occupancy raiyat can construct a well and erect a suitable 
dwelling-house for himself and his family on ht$ land, without his land¬ 
lord's permission, aori be can make any other improvement, as defined in 
sec 76, if bis landlord, after being requested in writing to make the 
improvement, neglects to make it (sec. 79). (') 


42. When a non-occupancy-rai 3 ^at is admitted to 
the occupation of land, he shall become 
non-onoupaiicy- liable to })ay such rent as may be agreed 

on between himself and his landlord at 
the time of his admission. 


Extended to Orissa, (Not., Sept, loih, 1891). 


43- The rent of a non-oecupaney-raiyat shall not 

Conditiofia of be enhanced except by rei-istered agree- 
Hihniicoraeiitof |jy agreement under section 46 : 

Provided that nothing in this section shall prevent 
a landlord from recovering rent at the rate at which 
it has been actually paid for a continuous period of 
not leas than three years immediately preceding the 
period for which the rent is claimed. 


Extended to Onssa, (Not., Sept, loth, 1891) 


EnhanoemeDt.—There are na restrictions on the enhancement of 
a non-occupancy raiy.U's rent by registered agreement, as there are in 
the case of an occupancy-raiyat's rent (sec. 29). But a non-occupancy' 
raiyat cannot be rompelled to execute an agreement under sec. 46, 
unless the Court considers the rate of rent demanded by the landlord lo 
he fair and equitable [sec. 46 (6)]. An occupancy raryat’s rent once 
enhanced cannot be enhanced by contract* again for fifteen years [sec. 
(29) (c)]. There is no such limitarion on the enhancement of a non- 
occuf^ncy raiyat’s rent, but if he agrees to pay the rent stipulated for 
in an agreement tendered to him under sec. 46, be can remain in occu¬ 
pation of his holding at that rate for a period of five yean [sec 46 (7)]. 


(1) Of. Me. 10S(p), Act tv of IMS. whi^ bowoTcr bM not tMii esto&dod uiidor ». 117 
to a^rtciUtunU 1 o«m». , 
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44. A aon-occupancy-raiyat shall, subject to the 
Gronnd* on provisions of this Act, be liable to 

ejectment on one or more of the 
msy be ejected, following grounds, and not otherwise, 


(namely):— 

(а) on the ground that he has failed to pay an 

. arrear of rent: 

(б) on the ground that he has used the land in a 

manner which renders it unfit for the 
purposes of the tenancy', or that he has 
broken a condition consistent with this Act 
and on breach oT which he is, under the 
terms of a contract between himself and 
and his landlord, liable to be ejected ; 

( 0 ) where he has been admitted to occupation of 
the land under a regi stered lea se, on the 
ground that the term of the lease has 
expired ; 

(c£) on the ground that he has refused to agree to 
pay a fair and e<juitable rent determined 
under section 46, or that the term for 
which he is entitled to hold at such a rent 


has expired. 

Extended to Orissa, (Not., Sept, lotb, 1891). 

BJeotment.—The terms of ihU section show that a non-occupancy 
raiyat cannot be ejected from his holding except on the grounds specified 
in this section. Parting with Iho possession of a portion of the holding 
or denying the title of the person under whom the non-occupancy raiyat 
holds is therefore not a ground of forfeiture, and a non-occupancy raiyat 
cannot be ejected for having done either {Chandra Afohan Mukhopadkya 
V. Bisseswar Ckaiurji^ 1 C. W, N-, 158). 

Olauao (a).—This clause must be read with sec. 89, which provides 
that no tenant shall be ejected except in execution of a decree, and with 
sec. 66, which enables a non-occupancy raiyat to save himaelf from eject* 
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mmt fot trrears of rent by paying into Court tbe amount of (he arrears 
widiin 15 Aays from the date o( the decree^ or within such further period 
as the Court may allow for the purpose. 

OlauM (b),**The pro^Hsiona of this clause are subset to those of 
sec. 155, which require a landlord before suing a tenant for ejectment 
on this ground to serve a notice on the tenant specifying tbe misuse or 
breach^of contract complained of, and giving him an opportunity of 
remedying the same. Under sub-^ection (4) of section J55 a tenant 
against whom a decree for ejectment on this ground has been passed can ' 
always save himself from ejectment by paying the compensation fixed by 
the Court for the misuse or breach of contract in question. 

Clause (o).—From the terms of this clause it will be seen that a non* 
occupancy raiyat admitted inio occupation on a verbal or written but not 
registered lease is in a better position than a raiyat admitted into occu* 
pation under a registered lease. The former cannot be ejected on (he 
ground specified in this clause ; while the latter can be ejected on 
this ground. A non*orcupancy raiyat admitted to the occupation of land 
on a verba) lease, or one who is allowed to hold on for six months after 
the expiry of the term of a registered one, (see sec. 45), therefore, cannot 
be ejected so long as he pays the rent, does not misuse the land or 
break his contract, or refuse to pay such an enhanced rent as a Court 
may consider fair and equitable. In a case in which it was sought lo 
eject a tenant from certain homestead land, held as part of a raiyaii 
holding, under a lease which contained a stipulation that tbe tenant 
would quit whenever the landlord called upon him to do $0, it was ruled 
that sec. 44, cl, (r), only applied when a lease is granted for a fixed term, 
and that under sec. 178, sub-sec. 1, cL (r), the stipulation in the lease 
could not be enforced {Nando Kumar Guka Kali Kumudin Haji^ 

3 C. W. N., xlvii). This clause is limited to cases in which the raiyat 
has been admitted to occupation under the lease {A*<zwfni 
V. Khudadad Khany 9 C. W. N., cclxxxviih 

Lioutation.—The period within which a suit for the ejectment of a 
raiyat on the ground that he has used the land in a manner which unfits 
it for the purposes of the tenancy may be brought is two years under 
art. 32, sched. IJ of Act XV of 1877 {Sotiiun Gop v. Raghubir Ojko^ 

Calc, 160 ; i C. W. N’, ^*3 ; Sarufi Das v. Jageswar Rai\ 36 Calc., 
564). The period for a similar suit on the ground that tbe raiyat has 
broken a condition on breach of which he is unde* the terms of tbe con* 
tract between his landlord and himself liat)le to be ejected is one year 
(art. 1, Sched. Ill of this Act). The period of limitation applicable to 
the case of a non^occupancy raiyat who has been dispossessed from his 
holding otherwise than in executiou of a decree is either 6 years or 12 
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yeari, as provided tn art. leo^ or art f 43 , Act XV of 1377 (Tamiguddift 
V. Ashra/AU\ 31 Cak., 647 : 8 C. W. N., 446V But tfaU has been altered 
in the province of Bengal by sec. 61, Act 1 . B. C., of 1907, which has 
modi ded art. 3 i Sched. Ill of this Act, and enacts that the period of 
limitation for a suit for the recovery of possession by a raiyai is two 
years from the date of dispossession. 

45. A suit for ejectment on the ground of the 
expiration of the term of a lease shaft 
not be instituted against a non-occU' 
pancy-raiyat unless notice to quit has 
been served on the raiyat not less than 
six months before the expiration of the term, and 
shall not be instituted after six months from the ex¬ 
piration of the tenn. 

Extended to Orissa, (Not, Sept, loth., 1891). 

Ttii. isaiaa ilS* b«en, repealed in Bengal by sec._2i Act I, B. C., of 
It 6as, however, been provided in Schedule 111 of this Acl'Tws 
art. 1 (a)) that the period of limitation for the ejectment of a Don*occu- 
pancy raiyat on the ground of the expiration of the term of his lease 
is 6 months, as is now provided in this section. The only change, then, 
made in the law in Bengal is to do away with the necessity of giving 
a notice to quit to a noQ*occupancy raiyat not less than six months before 
the expiry of the term. In the Notes on Clauses on the Bengal Tenancy 
(Amendment) Bill, 1906, it is said : 

" Experience has shown that the neoeaeity to tervo a notice to quit on a non* 
occupancy raiyat holding under a lease is often overlooked by the landlonl, 
and thats even when serred, the laodbrd has no means^ol proving service. 
It is therefore proposed to dispense with the notice by repeal of section 4 d, 
at the same time transferring the provision as to limitatton for a suit for 
ejectment of a non-oooapancy raiyat to Schedule III of the Act,” 

Service of notice.—Rule 3 of Chap. V of the Govt, rules unds^ 
this Act provides that a “noti^ to quit under this section shall be served 
throug Kibe Court having jurisdiction to entertain a suit for ejectment 
from i^e holding in the manner prescribed for the service of a suroaxAs 
on^^efeudant under the Code of Civil Procedure, and shall be subject 
^the same process fee.** 

^ Bffeot of non-ecrvi 06 of notice in doe time,—The notice 
referred to in this section must be served in due time, and If this be not 
done, the non^odcupancy raiyat by holding over does i>ot bteome a tree* 
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passer, liut remains a tenant and cannot be ejected as a trespasser 
(Go^ardhan SaAa v. Karuna Btwa^ 25 Calc. 75). Bat see note p. 1 $2. 

46. (1) A suit for ejectment on the ground of 

refusal to agree to an enhancement of 
rent shall not be instituted against a 
non-occupanc}’ raiyat unless the landlord 
has tendered to the raiyat an agreement 
to pay the enhanced rent, and the raiyat has within 
three months before the institution of the suit refused 
to execute the agreement. 

(2) A landlord desiring to tender an agreement to 
a raiyat under this section may file it in the office of 
such Court or officer as the Local Government ap¬ 
points in this behalf for service on the raiyat. The 
Court or officer shall forthwith cause it to be served 
on the raiyat in the prescribed manner, and when it 
has been so served, it shall for the purposes of this 
section be deemed to have been tendered. 

(3) If a raiyat on whom an agreement has been 
served under sub-section (2) executes it, and within 
one month ^rom the date of service files it in the office 
from which it issued, it shall take effect from the com¬ 
mencement of the agricultural year next following. 

(4) When an agreement has been executed and 
filed by a raiyat under sub-section (3), the Court or 
officer in whose office it is so filed shall forthwith 
cause a notice of its being so executed and filed to be 
served on the landlord in the prescribed manner. 

(5) If tlie raiyat does not execute the agreement 

and file it under sub-section (3), he shall be deemed 
for the purposes of this section to have refused to 
execute it. 
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(6) If a raiyat refuses to execute an agreement 
tendered to him under this section, and the landlord 
thereupon institutes a suit to eject him, the Court 
shall determine what rent is fair and equitable for the 
holding. 

(7) If the raiyat agrees to pay the rent so deter¬ 
mined, he shall be entitled to remain in occupation of 
his holding at that rent for a term of five years from 
the date of the agreement, but on the expiration of 
that term shall be liable to ejectment under the con¬ 
ditions mentioned in the last foregoing section, unless 
he has acquired a right of occupancy. 

(8) If the raiyat does not agree to pay the rent 
so determined, the Court shall pass a decree for 
ejectment. 

(9) In determining what rent is fair and equit¬ 
able, the Court shall have regard to the rents 
generally paid by raiyats for land of a similar descrip¬ 
tion and with like advantages in the same village. 

(10) A decree for ejectment passed under this 
section shall take effect from the end of the agricul¬ 
tural year in which it is passed. 

Extended to Orissa, (Not, Sept loih. 1891). 

Sub-section The rule framed by Government under this sub¬ 
section is to be found in rule 3, Chap. V of the Government rules under 
tlie Act (Appendix I). 

Sub-seotion ( 4 ).—The rule framed by Govemmei^ under this 9ub« 
section is to be found tn rule 4 of Chap. V of the Government rules. 

Sub-sectioo ( 9 }.-^Tbis sub-section is not exhaustive. It was not 
intended that if there was no land of a similar description and with 
like advantages in the same village as the land in suit, it should be im¬ 
possible to enhance the rent of a non*occupancy raiyat upon any other 
ground {Hosaxin Alt Khan v, HaH Chtiran Saha, *7 Calc, 476 ^4 
C. W. N., 321). 



1 56 BENGAL TENANCY ACT, 


47 * Where • a raiyat has been in occupation of 
land and a lease is executed with a view 

ExpliBition of , X' 1 ' 

“ ftdioHtad^ to to a continuance of ois occupation, lie is 
oconpatioa. ^ deemed to be admitted to occu¬ 

pation by that lease for the purposes of this Chapter, 
notwithstanding that the lease may purport to admit 
him to occupation. 


Extended to Orissa, (Not., Sept. loth, 1891). 

When a lease is executed after the tenant was in possession with a 
view to a continuance of bis occupation, the case falls within the words 
of the section [Kamini Prasad Pat v. Khvdadad Khan., 9 C. W. N., 
cclxxxvii). * 
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CHAPTER VIL 
Ukder-baiyats. 

48- The landlord of an under-raiyat bolding at a 

Limit of rent moDey-rent shall not be entitled to 

from'^'^VunSor* exceeding the rent which 

roiyate. 1,0 himself pays by more than the 

following percentage of the same, (namely) :— 

(a) when the rent payable by the under-raiyat is 
payable under a registered lease or agree¬ 
ment—fifty per cent; and 
(i) in any other case—twenty-five per cent. 

Extended to Orissa, (Not., Sept lotli, 1891). 

Clause (a)—'i'he provisions of this clause are retrospective {Ram 
Kumar Jugi v.Jafiir Alt, 76 Calc., 199, note ; Guru Das Siul v.^Mi«f^ 
Kishor Pal^ 36 Calc., 199 : Dabuludin Makomad v. Dwarka Nath Singh, 
38 Cak., 166). * 

Hestriotion ou 49 . An under-raiyat shall not be 

liable to be ejected by hia landlord, 

except— 

(а) on the expiration bf tlie term of a written lease ; 

(б) when holding otherwise than under a written 

lease, at the end of the agricultural year 
next following the year in which a notice 
to quit is served upon him by bis landlord. 
Extended to Orissa, (NoL, Sept, lotb, 1891). 

Sljeotmdnt.—This section woold seem to prescribe when an tmder- 
raipat can be ejected arbitrarily at the pleasure of hii landlord. For 
an under-raiyat can always be ejected for non-payment of aneara of 
rent (aec. 66V But be does not forfeit bia under-tetiancy on aoy othv 
ground. He, therefore, cannot be ejected for denying hit landlord^ 
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tillc {Dhora Krtiri v. Jewan Kairi Mahloriy 20 Calc.» TOi), In this 
case it is added that an under^raiyat cannot be ejected from hfs holding 
except after notice to quit, as prescribed in sec. 49 (b) of this section. 
This must of course mean “except alio where he is liable to be ejected 
on the expiration of the term of a written lease/' in which case it would 
appear no notice to quit need be served on him [clpuse (a)]. In similar 
circumstances a non-occupancy raiyat requires a notice to quit to be 
served on him before he can be ejected, (*cc. 45), (except in Bengal, where 
section 4S has been repealed by Act I, B. C, of 1907), and when a non¬ 
occupancy raiyat is holding without a written lease, he cannot be ejected 
at his landlord’s pleasure at all, but only on the grounds specified in 
sec. 44. An undcr-raiyat, who has been let into land under a Jfahulyaf 
but has been allowed to hold on for a number of years after the expiry 
of the period mentioned in the ktibulynf^ comes within the provisions 
of sec. 49, clause (b), and c.innot be ejected without the service on him 
of a notice to quit, and the bringing of a suit for ejecttnent against him 
cannot be regarded as suArcient notice {Rahir<tfn /Mt v. (/m^z A’fint 
Chakravarttiy 2C. W. N., 238!. After the expiry of a written lease, a 
mere delay in the institution of a suit by the lessor for the ejectment of 
the lessee without notice to quit, is no reason for dismissal of the suit 
on the ground that the lessee was allowed to hold over {Kattm Lai Gir 
V. fiushi^ 34^ Calc., 396). A suit for ejectment cannot be brought 
until after the liability to ejectment has arisen (unreponed case, S. A., 
No. T436of 1895, decided Dec. 2nd,, 1896). But if the suit is brought 
before the expiry of the Bengali year in respect of the arrears of rent 
for that year, the raiyat landlord is not eutitled to eject the under-raiyat 
tenant under see. 66 Das Shut Nutui Kishor Paly 26 Calc., 199), 
Section 49 refers to a suit in ejectment brought by the immcduic 
landlord of the under-raiyat and has no application to a suit in which 
the plaintiff is not such immediate landlord {BiiHitn Chandra Das 
Rajeswari Debt\ 2 C. L. J., 570), When the lands included in the 
holding of an agricultural raiyat consisted partly of agricultural and 
partly of homestead land, and the portion that could be used as 

4 

a homestead was let out for use as a homestead : -held, that the under¬ 
tenant was an under-raiyat and that to maintain a suit in ejectment 
a notice under sec. 49, cl. (6) >vas necessary {MaJundra Nath Sarkar 
V. Riswanath Haidar^ 29 Calc., 231; 6 C. W. N., 183). The purchaser 
of an under-raiyati interest, whom the landlord refuses to recognixe 
is entitled to the surplus sale proceeds on the sale of the holding 
{Harm Chandra Sen v. Pultn Chandra Sahoy 5 C. L }., 3511). 

l46ft8ea.^This section contemplates two classes of leasts (a) written 
leases for terms and (b) unwritten leases. It does not contemplate 
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the case of an unwritten lease without any term (Makindra Nath Si^i 
V. PnrbaH Charon 8 C. W. N., 136; fdu Gosi v. Chandra Kali 
Sundroniy 8 C. W. N., 139; Afadan Chandra Kapali v. Jaki Karakar, 

6 C. W. N., 377 ). 

Notice to quit,—“ The section docs not prescribe any period of 

notice or that the suit shall not be brought until the expiry of a certain 

time after expiry of the period of notice. The effect of the section seems 

to be that the landlord can serve a notice to quit at any time in the 

course of the year, but that he shall not eject the raiyat until the end of 

the agricultural year next following ihe year In which the notice to quit 

is served, that is to say, the under^ratyat must under any circumstances 

get a full year expiring at the end of the agricultural year from the time 

when the notice is served. The legislature advisedly seems to have re* 

• 

fralned from fixing any prtiod of notice, and the section was probably 
framed as it is fnmed with the view of doing away with all questions of 
the reasonableness or otherwise of U'e notice, it being considered 
sufficient to Intimate the landlord’s intention ol detertnining the tenancy 
and leaving the law to operate so that the raiyat if he chooses to remain 
on the land shall not be ejected until a certain time had expired after the 
notice was served. The circumstance that the landlord has called upon 
the tenant to quit hi a lime when he could not compel him to do so, 
does not we think vuiitc {Naharullah Patwari >/. MaUan 

Ohadt I C. W. M., 135; Dwarka Nath Santni v. Rani Dasu 28 Calc., 
30S). In a suit brought by the plainttff landlord to recover kkas posses¬ 
sion of a holding which he had purchased at a sale held ia execution 
of a decree for arrears of rent obtained against the tenant, the defendant 
pleaded thaf he was an under-tenant with a right of orcupancy : hddy 
that, as the sub-letting was otherwise than by a registered instrument 
and without the landlord’s consent it was Invalid as against him and 
it was not necessary for him to follow the procedure prescribed by 
5 . 167 {Piari Mohan Mukkurji v. Badfl Chandra Ba^dt\ 28 Calc., 205). 
If a landlord (permanent tenure-holder) purchases from his occupancy- 
raiyat his right, title and interest in the holding by a deed of sale, 
he cannot by virtue of such purchase eject the under-raiyat who was 
let into the land by the occpp.ancy raiyat without serving on him a 
notice to quit under sec. 49 (b), even if the sub-letting was made 
without the landlord’s consent and otherwise than by a registered in¬ 
strument {AmiruUa M^omed v Nasir Mokomedy 34 Calc., 104 3 C. 
I.. J., 155). See also Fanil v. Ktrumuddiny (6 C. W. N., 916) But 
when a raiyat granted a permanent sub-lease, and an assignee of the 
interest of the un^er-raiyat sub-let to the plaintiff who was dispossessed 
by the purchaser of the right, title and interest of the raiyat at an 
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executi^ salei and su«d to recover possession ; heU^ that he could not 
on the ground of mere prior possession claim the protection afforded 
by sec. 49 (b) to an under>raivai with a subsisting tenancy* 

whose permanent lease is void (Karngioil Mandat v. Shyama Ckaran 
Daita^ 6 C, W. K.| 919). 

The law docs not require the notice to be signed by the landlord. It is 
sufficient if it is given at his instance {AUkendra Naih Sarkar v. Biiwa 
Nath Haidar^ 6 C. W. N., 183). 

No form of notice to quit to an under-raiyat is prescribed. When such 
notice calls upon the tenant to quit at the end of the agricultural year 
in which it is given, but the suit is not brought till the end of the follow¬ 
ing agricultural year, the suit is good., But if after the giving of such a 
notice the suit is instituted at the end of the agricultural year in which 
the notice was given, it is prematurd (^Sfulcndro Nath Mukurji v. 
Bhaitab Chandtr KcUxyy a C. L. J-, 107 n^. 

Service of notice.~As there is no special rule fur the service of 
the notice to quit under clause (b), its service should apparently be effect¬ 
ed rn accordance with rule 3, chap. I of the Government rules under the 
Tenancy Act, 1. r., in the manner provided in the Civil Procedure Code 
foi* the service of a summons If the notice to quit has not been served 
in this manner, the suit for ejectment should be*dismissed. See note to 
this rule, App. 1. Service through the post is not good service {Taradas 
Malakar v. Ramdoynl Malakiify 3 C. W. N., 125 ; Lokmth Gop v. 
Pitambar Gkosky 3 C. W. N-, 215; Afak/uin IjxI v. Kuldip NaruiHy 27 
Calc., 774)« An objection as to the mode of service of the notice cannot 
be taken for the first time in stco^dz,^^^\{Ij>kfuUh Cop PUanxbar 
Gkasky 3 C. W. N., 2i$\ 

Occupancy rights.—Under*raiyats may acquire occupancy rights 
by custom or usage. This Is apparent from illustration 2 to sec. 183, 
which is as follows:‘*'^‘Tbe custom or usage that an under-raiyat 
should under certain circumstances, acquire a right of occupancy is not 
inconsistent with, and is not expressly or by necessary implication, 
modified or abolished by, the provisions oC this Act. That custom or 

\n sec. w^f \uo, TAwenceXsTnabeioineVdiiLMig efi an unbW'tiyjaX 
liaving, acd to that of an under-raiyat not fiaving, occuparKy rights. 

Other rights of ander raiyata.—The rights of an under-raiyat 
are not heritable v. A/ajan, 8 C W. 481). But this was 

distinguished from by a Full Bench which laid iown that irrespective of 
custom or local usage, the heir of an under-raiyat under an annual 
holding IS entitled on the death of the under-raiyat uTremaiii in posses¬ 
sion of the land until the end of the then agricultural year, for the 
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purpose, if the land has been sub-let, of realising the rent which might 
accrue during the year ; or, if not sub-let, for the purpose of tending and 
gathering in the crops {An/ v. Mandalt 8 C. W. N., 

479 * y Calc., 757}. See also /<mifu Sundari Dasi v. Rajendra Naik 
Chakravariti^ (ii C. W. N., 519), in which it was decided that the heirs 
of an under-raiyat under an annual holding do not acquire any interest in 
his holding by mberitance. The rights of an under-raiyat are, apparently 
transferable by custom or usage (sec. 185X ^ under the old law 
{Bonamali Bajadar v. Kailask Chandra Mazumdar^ 4 Calc., 135). 
An uader-raiyat may sub-let in bis turn, for though sec. 85 ap¬ 
parently contemplates sub-letting by raiyats, yet in sec. 4 (3) under- 
raiyats are defined as ^^tenaots bolding whether immediately or msdiattly 
under raiyats.^ He can protect himself against the extioctfoa of his 
rights in the land in consequence of a surrender of the holding by his 
raiyat landlord only by means of a registered instrument [sec. 86 (6)]. 
The grant of a mukarari lease may connert tenants, who were original¬ 
ly UT)der>raiyats, into r.iiy.aci holiing at fixed rates v. 

Umesh Chandra Parui^ 2 C. W. N., ccxxxiv). 

A sub-lease differs from an assignment of lease in that it creates no 
privity of contract between the sub-tenint and the landlord ; the land¬ 
lord has todeil with his lessee and not with the sub-tenants of the latter. 
A landlord putting an end by proper notice to the tenancy of his tenant 
thereby determines the escite of the under-tenants of the latter 
{Timmappa v. Rama Vinkanna^ 2f Bom., 

Limitation.—An under-raiyat who has been ejected and seeks to 
recover possession must now under Act 1 , U. C., of 1907 bring his suit 
within 6 months of the date of ejectment. See art. 3, Scbed. Ill, ns 
amended by sec. 61, Act I, B. C., of 1907. 
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CHAPTER VIII. 

General Provisions a.s to Rent. 

Belatioo of landlord and tenant must exiat before pro- 
vlaioae of tbie Aot can be applied. - As this Act is an Act relating 
10 the law of landlord and tenant, the relation of landlord and tenant 
mast exist between the parties before its provisions can be applied. This 
rule was.laid down in many case* under the former rent law. See ffari 
Prasad v. A'unjo Bikari Saka, W. R., F. B., 291 Nandi Das Tiwari 
Lai, W. R., Sp. No., 1864, Act X, 75 ; Jifkan Hossein v. Bakar, 3 W. 
R,, Act X, 3 ; Bkarat Ckandra Sen v. Oslmudm^ 6 W. R., Act X, 56; 
Ramessar Adkikari V. Watson S* Co.^ 7 W. R., 2 j DayalCkand Sakai v. 
Nabin Chandra Adhikari, 16 NV. R., 235; 8 B. L. R., \%o\/alku V. AW- 
lash Chandra Dey^ 10 W. R., 4075 Chandra Nath Ckaudhri v. Aksun* 
ullah MandaL 10 W. R., 438; and Lackmipat Aw v. Inayat AU,ZZ 
W. R., 346. The only exception to this rule would seem to be in the case 
provided for in sec. 157, when a landlord suing for ejectment of a tres¬ 
passer may as an alternative relief claim that he may be declared liable 
to pay a fair and equitable rent for the land occupied by him. As to how 
the relation of landlord and tenant arises between parties, see note to 
3 (3), pp. 23—25. 

A landlord is bound to &nd maintain hie tenant in, 
peaceable posedesion.—In every agreement to lease there is an im¬ 
plied contract that the lessor will give peaceable possession of the land 
leased to the lessee (Mani Daita Singh v. Campbell, ti W. R., 378; 
Radka Natk Ckaudhri s. Jtu Sundra Afaitra, 2 C. L. R., 302}. Every 
lessor, when he grants a lease, enters into an implied understanding to 
give peaceable possession of the land to his lessee, and it 1$ not necessary 
for the lessee to apply to be put m possession (Mnni Daita Sin^k v. 
Campbell, 12 W. R., 149). A landlord cannot claim rent where the lessee 
has never obtained possession (Harisk Cklkndra Kundu v. Mohini Mohan 
A/ffnt, 0 W. R., 582; V. Laiit /ka, 3 B. L. R., App, 119). He 

is bound to secure quiet possessioo to his lessee (Krishna Sundra 
Sandyal v. Chandra Nath Rai, i$ W. R., 230/ If be dispossesses him 
in any way, he cannot claim rent {Kadambini Dasi v. Kashi Nath Biswas, 
13 Wt H., 338; Govind Ckand Jati v. Man Mohan Jka^ 14 W, R., 43; 
Haimabaii Dasi v. Sr*kriskna Nandi, 14 W. R., $8). There need not 
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be complete eviction of the lessee to enable the latter to claim exemp* 
tion from liability to pay rent {Laiita Sundari v. Sarnamayi Dast^ 
5 C. W. N.| 353). But the landlord does not dispossess his tenant 
merely by taking kabulyais from his tenant^s under-tenants, if the 
tenant’s possession is not actually disturbed (Mani v. Kalachand^ 9 C. W. 
N., 871). He is further bound to protect him ag:alnst eviction by 
title paramount {jGopanand Jha v. Govind Prasady \2 W. R, 109; 
Braja Nath Pal Chaudhri v. Hira Lai Paly 10 W. K., X20 | 1 B. L. R., 
A. C., 87); but not against the wrongful acts of third parties [Govind 
Chandra Chandra v. Krishna Kanta DaftOy 14 W. R., 273 ; Panj^ Lai 
Singh V. Budro Prasady 17 W. R, 386; Donselley. Giridhnri Singky 
23 W. R., 121). When the superior holders of a tenure over the 
plaintiff compelled his tenants to attorn to them and pay rent accordingly, 
this was held not to be in law an ouster of the plaintiff, and the phintiff 
obtained a decree for rent against the defendants, who weie said to 
have a cause of action (or damages against the supenor holders of the 
tenure [Chandra Nath Bkatlacharji v. Jagat Chandra Dkattaikarjiy 

23 W. R., 337). When the net of a landlord is not a mere act of trespass, 
but something of a graver character interfering substantially with the 
enjoyment by the tenant of the demised property, the tenant is entitled 
to a suspension of the rent during such interference, even lltougb there 
may not be actual eviction (Dhanpat Singh v. Makomtd Kasim Ispahainy 

24 Calc., 296). A lessor is not entitled to claim rent from the lessee 
for the period during which he wilfully disturbs the lessee’s quiet 
possession The law does not require that there should be a complete 
eviction of the lessee in order that he may be exempted from liability 
to pay rent (Laiita Sundari v. Sarnamayi Prtj/, $ C. W, N., 353). So, 

Nora Kufftari V. Puma Chandra Sarbogyoy (28 Calc., 188), it 
was held that a landlord is not entitled to recover rent for the lands In 
the possession of a tenant, who holds a tenure under a lease which 
reserves rent at a certain rate per bigha, when be has dispossessed the 
tenants from other lands of the tenure, inasmuch as it cannot be said 
that each bigha of land is separately assessed and separately charge¬ 
able with rent. But a lessee wbo has lost a portion of the lands 
covered by the lease is not entitled to suspend payment of rent, if the 
dispossession has been effected not by the landlord, but by other 
lessees under him (Kali Prasanna Khasnavis v. Mathura Nath Sen^ 34 
Calc., 191)* 

These rulings generally agree with the provisions of section to8 of 
the Transfer of Property Act, clauses (b) and (c) ; but the former of 
these clauses now provides that the lessor is only bound to put the lessee 
in possession of the property on bis i^questing him to do so. 
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Burdam of I0*oof OS to reodipt of^fiseaBioD.-ln a suit to 
recover arrears of rent under a kabulyaiy the defendant who had paid 
rent for upwards of four or five yws pleaded that he had obtained 
possession of a portion only of the lands demised. It was held that the 
onus of provinit this plea lay on the defendant \Beni Madkab Mukhurji 

V. Sridkar Deb Ghfiiahy 10 C. L. E., $5$)* 

Landlords oannot grant Isasss for terms exceeding 
periods of their interests.*-Mr. Field in his Digest, art. 6, p. 7, 
formulates the law on this point as follows : No person having a 

limited Interest in land is competent 10 grant a lease which shall be 
valid for any purp ise or period in excess of his own interest ** See Reg. 
XVI 11 of 181a, sec. 2 ; Mohan Koery Zoraman, Marsh., 166; Kailash 
Chandra Biswas v. JHrmari DoiU to W. R., 408 ; Damn Shaikh v. 
Bissfshar /W, *3 ^ 9 ^ Harish Chandra v. Sri Kali 

MUkhurjU 22 W. R., 274 ; Sarat Sundari Debi v. Binnv, 25 W, R,, 
347 ; Madhu Sudan S/nfh v. Rdtke^ 25 Calc., 1 ; L. R., 24 I. A., 164 ; 
1 C. W* N., 433. Sec fontra^ Hiramani v. G*%n£anarain Rai^ 10 

W. R., 384. Mr Field adds ” A lease of the lessors interest and of 

something in excess is void as to the excess merely, <and is valid to the 
extent of the lessor’s interest; provided that, if the lessor acquires such 
excess after the execution of the lease, such lease is valid as against him 
for such excess also” {Kurn Chobf v. Jimki Prasads I N* W, P. Rep, 
(64 ; Amir AU v. Hira 20 W. R, 291 ; sec. 115, Act 1 of 1872), 

But see sec. 191 of this Art, which apparently allows a landlord of 
temporarily settled land to grant a lease at a particular rate of rent 
beyond the term of his own settlement, provided the tenant’s right so to 
hold the land has been recognized by a duly empowered Revenue 
authority. 

Petermination of relation of landlord and tenant.— 
Until the relation of landlord and tenant is legally determined, the 
landlord cannot dispossess the tenant {Chaiian Singh v Sadkari 
$ C. L. J., 62). A suit for ejectment of a tenant cannot be maintained, 
unless the tenancy has been determined /. unless there has been a 
notice to quit, or a demand for possession ^Dto Nandan Prasadv. 
Megku MahtoHy li C. W. N., 225; 34 Calc., 57 ; 5 C. L. J, 181 
Anandamoyi v. Lakshi CkandrOj 33 Calc., 339; 3 C. L. J., 274.) 
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Rulea and Presumptions as to amount of rent. 

60. (1) Where a tenure-holder or raiyat and his 

Ridu andPrt- predecessors in interest have held at a 

a$ to ^ 

amount qf reiu. rent or rate of rent which has not been 
to changed from the time of the Permanent 
fixity of rent. Settlement, the rent or rate of rent_shall 
nj)t be liable to be increased excep t on the ground of 
an alteration in the area of the tenure or holding. 

(2) If it is proved in any suit or olher proceeding 
under this Act that either a tenure-fiolder or raiyat 
and his predecessors in interest have held at a rent.or 
rate of rent which has not been changed during the 
twenty years jiiim ediately before the institution of the 
suit or proceeding, it shall be presumed, until the 
contrary is shown, that they have held at that rent or 
rate of rent from the time of the Permanent Settle¬ 
ment. 

Provided that if it is required by <jr under any 
enactment that in any local area tenancies, or any 
classes of tenancies, at fixed reiits or rates of rent 
shall be registered as snch on, or before, a date speci¬ 
fied by or under the enactment, the foregoing presump¬ 
tion shall not after that date apply to any teoanoy or, 
as the case may be, to any tena-ncy of that class- 
in that local area unless the tenancy has been so 
registered. 

(3) The operation of this section, so far as it 
relates to land held by a raiyat, shall not be affected 
by the fact of the land having been separated from 
other land which forfned with it a single holding, or 
amalgamated with other land into one holding. 
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(4) Nothing in this section shall apply to a tenure 
held for a terra of years or determinable at the will of 
the landlord. 

Former and present laThe former law was contained in 
sees. 4 of Act X of 1859 and of VIII, B. C., of 1869, and 16 and 17 of 
these Acts respective)/, and was to the effect that the presumption arose 
when it was proved that the rent at which the land had been held had not 
been changed for twenty years, and it has been ruled that it is not 
necessary In order that the presumption may arise to prove that the land 
to which the suit relates has hcen the subject of a permanent settlement 
(Satianand AfaAan/i v. Nai4ra//iH Mahanti^ 16 W. R., 289 ; 8 B. L. R., 
280}. The present law pi^scribes that the presumption will arise when 
there is proof that the rent or rate of rent has not been changed, but it 
restricts the cases in which the presumption arises to those in which it is 
shown that the land has been %elil by a tenure'holder or rai>* At or his 
predecessors in interest and excludes those cases in which it may have 
been held by strangers. The presumption mayaiise in the case of a 
gkdi^aii tenure {Cftutri Kant v. Ham Oopal^ 2 C L. j, 379). The onus 
lies on the tenant to prove that he has held at a rent or rate of rent 
which has not been changed from the time of the Permanent Settlement, 
or for 20 years or more preceding the suit (Govind Priya v. Ratan 
Dkupi^ 4 C. L. J., 37). 

In what oases presumption cannot arise.—It is provided in 
sec. 115 that when the particulars mentioned in section 102, c]< (b), have 
been recorded under chap. X of the Act, the presumption under sec. 50 
shall not thereafter apply 10 the tenancy. See note to that section and 
UccrthXfy 0/ State v. Kasimudtny (26 Calc., 617). The presumption 
ran also not arise m the case of produce lents, which, as pointed out 
in the note to sec. t8, (p. 77) are not fixed rents. (Sec also Selections from 
papers relating to the Denial Tenancy Act, 1885, p. 423). The presump¬ 
tion cannot arise except in a suit or proceeding under the Act {Niimani 
MaiOa v. Mathura Naik JoaKtoTy 4 C. W, N., clix ; 5 C. L. J., 413 ; 
Gauri Kant v, Ham Gopal, 2 C. L. J., 379 : Rasomai Purkhait v. Srinaik 
7 C. W. N., 132 ; Sarat Ckandrtf^Gkosk v. Sham Chand Stn^hay 
joC W. N., 930.) 

Proof of payment neceesaiy to raise presumption.—A 
ralyat Is bound to give strict prool of a uniform payment of rent for 
twenty years. This is a matter which should not be decided in his favour 
on mere inference {Sham Lai Gho$k v. BoUtat Chat an MazuHtdaty 7 W. 
R,, 407 ; Rajnatain Chaudhri v. AtiinSy t W. R., 45 j Makmuda Bibi v. 
Haridkany $ W. R., Act X, 12 ; Ram KUhor Afandal v. Chand Afandaty 
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5 W. R., Act X, 34; Prem Suku v. Niamai AIt\ 6 W. R., Act X, 90 j 
Pajft Jadu Ganguli v. Lakhi Narain Mandat^ 8 W. R., 488. But set 
Radka Naik Sarkar v. Binpdi Paly 3 W, R,, Act X, iji)* Ex-parit 
summary decrees are not satisfactory proof tha^ a variation has taken 
place {Kali Kani Hoi v. Ashrafunnissa^ 2 W. R.| 326}. UDiformitx.in 
the amount actually paid is not required to be proved, but uniformity in 
the rate agreed upon, cither expressly or impliedly, between the parties 
to be paid (Moran &* Co v. Anand Chandra Masumdary 6 W. R., Act X, 
35); and the question to be tried is not whether the rent has been paid at 
a uniform rate, but whether it has not been changed at any time within 
the twenty years prior to the institution of the suit (Ahmad Aliy, Ghulani 
Gha/ur, 1 1 W. R., 432 ; Shaw Charan Kundu v. Dwarkanath KaUntjy 
19 W. R., loo). On the other hand, the amount paid is not conclusive 
evidence of the amount of rent at which land is held and may be rebutted 
by showing that the actual rent is greater or less (Ananda Mayi Dasi v. 
Sarnomayiy 6 W, R., Act X, 83). A, trifling difference in the jama will 
not necessarily affect the fact of uniform payment of rent {Gopal Chandra 
Basu V. Mathura Mohan Banurjiy 3 W. R., Act X, 132 ; Haronaih Rai 

V. Amir 'Biswasy \ W. R., 231 ; Haro Nath Rai v, Chitramani Dasi, 3 

W. R,, Act X, 122 5 Itahi Baksk v. Rupan 7c//, 7 W. R., 284); as for 
instance, a variation of one anna (Mansur AH v. Banu Singhy 7 W. R., 
282), or a reduction in the jama of one anna and three pies {Ram Rafan 
Sarkar v. Chandra Mukhiy 2 \V. R., Act X, 74), or even of one rupee in 
sixty, {Anand Lai v. Hills, 4 W. R., Act X, 33), or the payment of a 
small illegal cess {Samirudin Laskkar v. Haro Nath Rai, 2 W. R., Act 

X. 93 ; Dwarka Nath Singh v. Nabo Kumar BasUy 20 W* R., 270), or an 
arrangement by which a certain rent in cash is to paid in lieu of 
rent in V\Tk^(Mitrajit Singh v. Tundan Singh, 12 W. R., 14). But see 
note, p. 166. An abatement of rent io consequence of dduvion does not 
prove alteration of the rate of rent {Rcasunnissa v. Tukanjha, to W. R., 
246); nor does an abatement on account of lands having been rendered 
uncullurablc by the overflow of a river (Radha Govind Rai v. Kiamatut- 
lah, 21 W. R. 401). The change sicca rupees into company's rupees 
is not proof ot any real change of rent {Kali Charon Daita v Saski Dasi, 

1 W. R., 248 \ Katyani DcH v. Sundari Debiy 2 W. R., Act X, 60 ; Tara^ 
sundari Barmanya v. Sibtssar Chaturji, 6 W. R., Act X, 51 ; Watson ^ 
Co, V. Nando Lai Sarkar, 21 W. R., 420). It is not necessary that there 
should be evidence directly bearing on every year of the twenty ; it is sui- 
flcient if the whole interval is included between limits upon which the 
evidence bears, provided ;hat the evidence is such as to lead to the belief 
that the rent was uniform throughout the intervening period {Rash 
Bikari Ghosh v. Ram Kumar Okoshy 32 W. R., 487 Rashmani Dtbya v. 
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H^iranath i W. R., 280 ; Kaiyani DMy. Sundari DM^ 2 W. R-, 
Act X, 60 5 Govind Karmokar v. Kumud Nath BhatUukarji^ 3 W.R.» Act 
X, 148 t T<xrini Kani Lahiri v. Kali Mohan Sarma^ 3 W. R.» Act X, 
123 j Kamal Lochan Rat^y. Znmitudin Sardar^ 7 W. R., 4*7 * Foschola 
y.'^Maro Chandra BasUy 8 W. R-, 284 ; Sarnofftayi v. Babu Khan^ 9 W. 
R., 270); arid It is not nbsoluiely necessary to prove uniform payment up 
to the date of suit KOaya Ram Datla v. Guru Charan Chatur;t\ 2 W. R., 
Act X, 59), even for the full period of twenty years (Radhawayi Do v. 
Aghar Nath Biswas^ 35 W. k., 384). 

Pleadiags on which presamption will arise.—It is not neces- 
S cry that the presumption should be specifically pleaded. It arises as 
a mauer of course on proof ol uniform payment for twenty years 
{Bhturabnath Sandyal v. Matt Mandat^ W. R., Sp. No., Act X, 100; 
Manmohan Ghosh v. Nasrat Sartlar^ 2 W. K., Act X, 39 ; Ram Ratna 
Safkar y. Chandar Mukki Debi^ 2 W, R., Act X* 74 ; Mohan Das 

V. Purna Chanditr 3 W. K.,*Act X, 133 ; Nem Chandra Chaturji 
Vi Purno Chandra Raif 3 W. R, Act X, 162; RuJ Kumar Rai v. 
Assa Bibiy 3 W. R., Act X, 170; Nyamatullah v. Gobinda Chandra 
DatSUy 4 W. R,, Act X, 25 ; Dkan Singh Rai v. Chandra KanfMukkurji^ 
4 Wi R., Act X, 43; Guru Das Dandal v. Darbariy 5 W. R., Act X, 86 ; 
Shtiut IjsI Ghosh v. Madun Copal Gkoshy 6 W. R., Act X, 37 ; Girisk 
Chandra Basu v. Kali Krishna Nal<Ltr^ 6 W. R., Act X, 58 ; Rakhal 
Das Tewiiri v. Kinurant Nddavy 7 W. R., 242 ; Putin Bikari Sen v, 
Nemai Chamly 7 W, R,, 472 ; Manikarnika Chaudhurain v. Anand 
Mayi^ 8 W. R., 6 : Sudishti Lai Chaudhri v. Nathu Ijst Chaudkriy 8 

W. R., 487 5 Har^ Singh v. Tutsi Ram Saku^ il W. R., 84 ; Mitrajit 
Singh V. Tundan Singky 3 B. L. R., App., 88 ; 12 W. R., 14 ; Harak 
Smgh V. Tutsi Ram Sakaiy 13 W. R., 2t6; Tirthanand Thakurw 
Htrdu Jkoy 9 Calc., 252). But the presumption will not arise if the 
pleadings contain any allegation inconsistent with the tenure or bolding 
having been held since the time of the Permanent Settlement, e.g,^ when 
they allege a commencement of the tenancy at a much later date ( Ram 
Khshna Sarkar v. Dilar Aliy W. R., Sp, No., 1864, Act X, 36 5 Nari 
Krishna Rai v. BadUy 1 W. R., $ ; Lackmi Prasad v. Ratngkulam SUtghy 
3 W. R., Act X. 30 ; Ghura Singh v. Otg^r Singky 4 W» R., Act X, 15 ; 
Harak Singh v. TuUi Ram SakUy 11 W. R., 84), or if the tenant sets up 
a proprietary right adverse to his landlord (Bissonath Rai y. Bhairab 
Singhy 7 W.R., 14$). if a tenant has pl\d rent for over twenty years prior 
to the date of suit at a uniform rate, the presumption of law would be, 
unless rebutted, that that has been the rate from the time of the perma¬ 
nent settlement The mere &ct that the tenant has only been able to 
show that his rate of rent has not been changed from a particular year 
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will not preclude him from the benefit o( the presumption (Afonga/a v. 
Kuniud Chandra Singh^ $ €• W. N.» 60). 

There is no presumption that the state of things described in Thak 
and Survey maps existed at the time of the Permanent Settlement 
(Anando Hart Basok v. Sicrciary of SiaU^ 3 C. L J., 316), 

How preaamptlon may be rebutted.—The presumption can be 
rebutted by proof or admission that the tenancy began subsequently to 
the date of the permanent settlement (Ramkrishna Sarkar v. Dilar AH^ 
W. R., Sp. No., 1864* Act X., 36: Htri Krishna Rosy. Babu^ f W. R., $ ; 
Magnamnyi Dtbi v. Haro Chandra Raoiy 6 W. R., Act X, 37; Kunda 
Misra v. Gancsh 15 W R., 193). But the production of a puitak 

dated subsequent to the Permanent Settlement, if not inconsistent with 
the inference that it is a continuance of a former state of things, will not 
interfere with or defeat the presumption (Krishna Mohan Ghosh v. Ishan 
Chandra Mitra^ 4 W. R., Act X, 36; ^Laohmi Narain Saha v. Kuchit 
Kant RaL 6 W. K., Act X, 46; Kamnamayi Vast v. Shib Chandra De^ 
6 W. R., Act rf, 50; Girisk Chandra Basu v. Kaii Krishna Haidar^ 6 W. 
R., Act 58 Ram Chandra Oaita y, Jo^ssh Chandra DattOy 19 W. R., 
353; Piari Mohan Mukhurji v. KmUtsk Chandra Btnragiy 23 W. R., 58). 
If H tenant cannot show that aof date subsequent to the Perma¬ 
nent Settlement is merely confirmatory of a previous holding, he is 
not entitled to the benefit of the presumption (Juinudin v. Puma 
Chandra Raiy 8 W. R., 139). The presumption may also be defeated by 
bhowing that the rent has varied, a variation from Rs. 11-15 0*4 

being sufficient for this purpose {Bishsshar Chakravs^ti v. Uma C/umsn 
Rm\ 7 W. R., 44. But see Haro Nath Rat v. Aimr Biswasy (1 W. R., 
230). But a mere alteration in the rate of rent on the part of a oamindar 
or person other than the tenant will not prove a variation, unless it be 
shown that the tenant submitted to or paid that varied and enhanced 
rent (Gopal Mandal v. Nobo Krishna Mukurjiy 5 W. K., Act X, 83). 
A decree for enhancement, though the rent at the enhanced rate has 
never been collected under it, is also sufficient for the purpose {Rakkal 
Das Basu v, Ghulam Sarwar, 2 W. R,, Act X, 69; C/dai Narain 
Sen V. Tarini Charon Rai^^w W. R, 496; Naffar Chandra Pals* 
Poulsony 19 W. R., 175 i Durga Charon Chaturji v. Dayamoyi Dast\ ao 
W. R., 143. But see Kaii Kant Rai v. Ashfafunnissoy a W. R., 326; 
Jai Klshori Chaudhrain v. Gopal Lai Thakury 6 W. R., Act X, 28; 
Haronatk Rai v. Govind Chamb^a DattOy 23 W. R., 353 ; 15 B. L. R., 
130 1 L. R., 1 . A, I93)> The payment additional rent for addnional 
land does not defeat the presumption {Samirudin Lxskkar v. Haro 
Noth Rai, a W. R., Act X, 93}. The fact of a raiyiu having pleaded a 
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mukarati temire cannot disentitle him to the heneht of the presumption 
{Ckamami v. Atnullah, 9 W. R., 451). 

The presumpcioo will not be rebutted by showing that the estate 
within which the tenure is situated was not permanently settled in 1793. 
The section does not apply only to tenures forming part of an estate 
permanently settled by the permanent settlement of I703(7aw/}i^ v. 
Asu/osh DAar, 4 C. W. N., 513). 

ProviBO to eubHsectiOD (2).-^This proviso was introduced with a 
view to the introduction into Council of a Dill for the registration of the 
tenancies referred to ; but the Bill, though introduced into Council, was 
subsequently abandoned (Proceedings of the Bengal Council, Nov. S7th, 
]S86, p. 103). 

DiYisiOQ or ooDeolldatioD of holdings. ^The provisions of 
subisection (3) are in accordance with the rulings oi the Courts under 
the former law. Sec SukAi'mans HnliUr v. Gnnj^a Gobinda Afandal^ 
W. R., Sp. No., Act X, 126 ; ////A.v. Hisharatk Mir^ 1 W. R,, 10 ; Ram 
Kumar Mukhurji v. Raghab Mandate 2 W, R-, Act X, 2 ; Ktnaram 
Mallik V. Ram Kumar Mukhurji^ 2 W. R., Act X, 17 ; Gopal Chandra 
Basu V. Matkur Mohan Banurji^ 3 W. R., Act X, 132 ; Hilts s, Mara 
Lai Sen^ 3 W, R., Act X, 135 ; Khoda Ntwaz v. Nabo Krishna Rajy 
5 W, R., Act X, S3 ; Raj Kishor hfukhurji v. Hurihar Mukhurji^ 10 
W. R., 117 ; Kashinath Lashkar v. Ihma Sundari DfbU 10 R., 429 ; 

Sudkamukhi Dasi v. Ram Gait Karfnakur, 20 W. R., 419. But if it be 
found that one of the holdings constituting the tenure has been created 
since the decennial settlement, the tenant cannot ask for the beneflt of 
the presumption {M^la Baksh v. Jadunath Sadu Kktiny 2! W, R., 267), 
and if the rent of an undivided share of a tenure has been enhanced, 
then, the whole tenure is liable to cnhanccmeDt {Sat at Sundari Debt v. 
Ananda Mohan Ghataky 5 Calc., 273 ; 4 C. L. R., 448]. 

Effect of presumption in the case of occupanoy raiyats.— 
The presumption created by section 50 does not operate to convert an 
occupancy raiyat into a raiyat holding at fixed rates, nor does it render 
the tenancy subject to the incidents of a holding at fixed rates as pre* 
scribed by section 18 of the Act {Bansi Das y.Jagdip Narain Chaudhri 
24 Calc., 152). The view expiessed in this pase was, however, dissented 
from by Amir Ali and Jenkins, JJ., in Dulhin Golab Koeti v. Balia 
Kurmiy (t C. W. cclxui). This case subsequently came before a 
special Dench of five Judges, by which it was held that when the facts 
are such as to give rise to a presumption under sec. 50, sub*section (3), 
they do give rise to, or at least justify, the presumption that the raiyat is 
a raiyat bolding at Axed, races (see Dulhin Golab Kotri v. Balia Kurmiy 
3 C. W. N., 5B0 ; 25 Calc., 744)- 
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Sub^ctioti ( 4 }.^Thi$ •ub-$ection can only refer to the case of a 
tenure which is held for a term of years at the time of the suit or pro* 
ceeding. When the term of a kabulyat expired in 1873, this cannot 
preclude the tenants from the beneht of the terms of sec. $0 (2) {Aiafal 
AH V. Ghulaf/i Afakiudtrty 11 C. W. N., Uiii). 

51. If a question arises as to the amount of a 
tenant’s rent or the conditions under 
which he holds in any agricultural year, 
he shall be presumed, until the contrary 
is shown, to hold at the same rent and 
under the same conditions as In the last preceding 
agricultural year. 

Holding oyor.~ Holding over mdans that the relation of landlords 
and tenants continues with the assent of both parties. The overt acts by 
which the relation may be continued are either the receipt of rent by 
the landlord or his assenting to the continuance of the tenancy by other 
acts or words (Hatan Lftt v, Faroskiy ic C. W. N., cxxxvi'. When a 
tenant bolds over after the expiration of bis lease, he is not a trespasser 
{SadkU Jha V. Bhupwan Up^dhyay 5 W. R , Art X, I7j Rnm Kkelatvtm 
Sinf^k V. Sundray 7 W. R., 152; ChtUufi Singh v, Mukund Laly 7 Calc., 
710), and he does $0 on the terms of his lease, on the same rent and on 
the same stipulations as are mentioned in the lease, until the parties 
come to a fresh settlement (Kishori Lai I)t v. Admimsfrtttor General nf 
Bmgaty 2 C. W, N , 303. See also InayatuUak v. llaki Jiaksky W. R., 
Sp. No., 3864, Act X, 42 ; Jamaui Alt Shah v. Ckaitardhari Sahiy j6 
W. R„ 185 ; $h<o Siihai Sinyk v. Bickan Singky 32 W. R-, 31 ; Tara 
Chandra Banurji v. Amir Mandtly 32 W. R., 394 ; AUah Dibi v. Ju^al 
Mandaly 25 W. R., 234 ; Beni Prasad Koefi v. Raj Kumar Chobty 6 C. 
W. N., 589 ; Jagesk Chandra Rat v. LaJjofty 9 C. W. N., cviii). In the 
case of Kishori Lai De v. Administrator General of Bengaly it was 
further said^hat there is no general rule 6f law to the effect that the 
lease of an agricultural tenant*who holds over must be taken as renewed 
from year to year,’" and that “if any contract is 10 be implied, it should be 
taken to have been entered into so soon as the term of the foimer lease 
expired rather than at the beginning of each year.” Rut the correctness 
of this dictum was doubted in Ali Mamud Paramanik v. Bhagabati 
Debya (3 C W. N., 525), and Administrator General of Bengal v. Asrof 
Aliy (28 Calc., 333) \ and see Woodfall’s Law of Landlord and Tenant, 
lath edit., p. 207 ; r4ib edit, pp. 330^ Where a teoaoi bolds over 
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after the expiration of his lease withoat further agreement, such holding 
over, though by English law styled a tenancy by sufferance, is wrongful. 
Slight evidence, however, will suffice to change his position into that of 
a tenant at wBl. Under art 139, Sch. li., of the Limitation Ace time 
begins to run against a landlord when the period of a fixed lease expires, 
when there is no evidence from which a fresh tenancy can be inferred, 
and not at some indeterminate date after that period {Kantheppav. 
Shiskiippa^ 92 Dam., S93; Ckandri v. Daji Bhau^ 24 Horn., 504) 

When the contrary is not ehowo.—If a decree fur enhanced 
rent has been superseded by a subsequent arrangement between the 
parties, it cannot be acted upon Chandra Sarkar v. Gaur Chandra 

Saha^ 6 Calc, 759 ; 8 C. L. K, rfii), and in a case tn which the 
plaintiff sued for enhancement and the defendant entered into a com* 
prumise and agreed to pay rent at an enhanced rate fur two years, it was 
held that on the expiry of those two years, the defendant was not liable 
to pay rent at the higher rate {Barh^imuUn Hauladar v. Mahan Chandra 
Ouha^iC. L K., sit). 


Alteration of rent on alteration of area. 

Aiuration 52. (l) Every tenant ehall— • 

ation <\farta. (^/) be liable to pay additional rent 

Alteration of ^ 

rent in reapeot for all land proved by iTjeaeurement to 
awtt. be in excess of the area for which rent 

has been previously paid by him, unless 
it is proved that the excess is due to the 
addition to the tenure or holding of land 
which having previously belonged to the 
tenure or holding was lost by diluvion or 
otherwise without any reduction of the rent 
being made; and 

{b) be entitled to a reductiorf of rent in respect 
of any deficiency proved by measurement 
to exist in the area of his tenure or holding 
as compared with the area for which rent 
has been previously paid by him, unless it is 
proved that'the deficiency is due to the loss 
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of land which was added to the area of the 
tenure or holding by alluvion or otherwise, 
end that an addition has not been made to 
the rent in respect of the addition tothe area. 

(2) In determining the area for which rent has 
been previously paid, the Court shall, if so required 
by any party to the suit, have regard to— 

(a) the origin and conditions of the tenancy, for 
instance, whether the rent was a consoli¬ 
dated rent for the entire tenure or holding; 

{b) whether the tenant has been allowed to bold 
additional land . in consideration of an 
addition to his total rent or otherwise with 
the knowledge and consent'of the landlord ; 

(c) the length of time during which the tenancy 

has lasted without dispute as to rent or 
area; and 

(d) the length of the measure used or in local use 

at the time of the origin of the tenancy as 
compared with that used or in local use at 
the time of the institution of the suit. 

(3) In determining the amount to be added to the 
rent, the Court shall have regard to the rates payable 
by tenants of the same class for lands of a similar 
description and with similar advantages in the 
vicinity, and, in the case of a tenure-holder, to the 
protits to which he'is entitled in respect of the rent 
of his tenure, and shall not in any e&se fix any rent 
whioh, under the circumstances of the case,' is unfair 
or inequitable. 

(4) The amount abated from the rent shall 'hear 
the same proportion to the rent previously payable 
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as the diminution of the totel yearlj value of the 
tenure or holding' hears to the previous total yearly 
value thereof or, in default of satis^cfcory proof of 
the yearly value of the land lost, shall bear to the 
rent previously payable the same proportion as the 
diminution of area bears to the previous area of the 
tenure or holding. 

[(5) When in a suit under this section the land¬ 
lord or tenant is unable to indicate any particular land 
as held in excess, the rent to be added on account of 
the excess area may bo calculated at the average rate 

^ N a 

of rent paid on all the lagds of the holding exclusive 
of such excess area.] 

[(6) When in a suit under this section the land¬ 
lord or tenant proves that, at the time the measure¬ 
ment on which the claim is based was madef there 
existed in respect of the estate or permanent tenure 
or part thereof in which the tenure or holding is 
situate, a practice of settlement being made after 
measurement of the land assessed with rent, it may be 
presumed that the area of the tenure or holding 
specified in any patta or kabuliyat, or (where there is 
an entry of area in a counterfoil receipt correspond¬ 
ing to the entry in the rent-roll; in any rent-roll 
relating to it, has been entered in such patta, kabuli¬ 
yat or rent-roll after measurement.] 

Extended to Orissa (Nut, Oct lyth, 1896), Sub'sectioo (5) was 
added to the section by Act 111 , H. C of 1898, sub-section (6) by 5. 13, 
Act I, B C., of 1907. 

Inoreaao in area by aocretion.-^Fonnerly there was a conflict 
of nilin^s as to whether a tenant had any right in land which had accret¬ 
ed tenancy. But the matter has now been set at rest by the Full 
htnch dtcitioTt \n CiitfT//art v. flMa Kaibartto^ Calc., 

333)1 which it was decided that a raiyat who has a right of occupancy 
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IS entitled to bold lands accreted to bis jote as an increment to te. Sec. 4 
of Reg. XI of 1825 even applies to a person who is not an occupancy 
rajyat (Af/a Jan v, AAram AU\ 5 C. L. /.| 26 nl. Theo^ as to a landlord's 
right to rent for land so added to a tenant's tenure orholding^ it was held 
under the former law that he would only be so entitled, provided the 
tenant was liable by his engagement or by established usage to such an 
increase of rent (see section 4, clause 1, Keg. XI of 182$ and Jagat 
Chandra Datta v. Panictyy 6 W. R., Act X, 48 ; Copal Lai Thakur v. 
Kumar Aliy 6 W. R., Act X, 8$ ; Ja^al Chandra Datta v. Panioty^ 6 W« 
R., 427 ^ in review, 9 W. R , 379 ; Ramnidki pfanjhi v. Parbaii Dasiy 
5 Calc., 823; Ghulam AH Chaudhri v. Kali Krishna Thakury 8 
C. L. R., 517 j 7 Calc, 479; Brajendra Kumar Bhumii v. Upsndra 
Narain Singhy 8 Calc., 706 ; ffarc Sundiri Dasi v. Qopi Sundari Dasiy 
JO C. L. Rm 559 )- Now under clause (a) of this section, a tenant is of 
course liable to pay additional rent for such land except in the circum¬ 
stances specified. In a suit brought by the lalukdar of a certain mauiah 
against the for a declaration that he was entitled to get 

rent at a certam rate, and tn the alternative for compensation for use 
and occupation of the disputed land which was an accietion to the 
mauzahy and in respect of which a settlement was made with him by 
Government treating it as a separate estate, the defence was that the 
suit was not maintainable unless a rental was assessed in the first 
instance, and that no arrears of rent could be claimed as there was no 
relation of landlord and tenant between the parties. Hcldy that the 
landlord could not treat the disputed land as a separate tenure, that the 
increment was to be regarded,as part of the parent estate, and treating 
It as part and parcel of the parent estate, he was entitled to get assess¬ 
ment of rent on the disputed land ; but he was not entitled in the suit 
to b.ack rent or compensation for use and occupation {AhsanuIIa v. 
Mokini Mohan DaSy 26 Calc., 739). 

iDcreue in area due to encroachment. — A tenant may en¬ 
croach upon either the neighbouring land of his own landlord or upon 
that of a third person. In the latter case he makes the encroachment for 
his landlord's benefit, and not forhimself, and bis landlord is entitled to 
additional rent for the land* so added to the subject of the tenancy 
iNaddiar Chand Saha v. Meajany 10 Calc., 820. See also Andrew v. 
Pranas, 2 Hay's Reports, 560, and Esubai v. Damodar Jshvardas, 76 
Bom., $58). In one case, Guru Das Has v. Jssar Chandra Basu, (23 W. 
R., 246), it was ruled that if a tenant’s tenancy was permanent or he 
had a right of occupancy, he could not be ejected from lands added 
to bis lands by encroachment, while his tenancy lasted, but when (be 
rent was re-adjusied the lands might be brmight into calculation. 
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Bnt this wis txptw\y diassntcd from in Nadfiiar CAand SaAa v. 
Afea/nn. When the eneroachmeot is made on the adjoining land of bis 
own landlord^ it was at first held that hts landlord's only retnedy was to 
treat the tenant who had made the encroachment as a trespasser 
i/^asAam BiAi v. Sisso Natk Snrkar^ 6 W. R., Act X, 57 ; DeCourcy v. 
Me^h Nath Jha^ 15 W. R., 157); but m subsequent cases it was ruled 
that the landlord could either treat him as a tenant in respect of the 
excess land or as a trespasser at his pleasure {David r. Ramdhan 
CAaturjiy 6 W. R.,* Act X, 97 ; Rajmohnn Afs'tra v. Guru CAam AicAy 
6 W. R., Act X, 106 ; SAam Jha v. Durga Rai^ 7 W. R.» 12s,, Ghulam 
AH V. Gopal Lat Thakury 9 W. R.« 65); and this is the law now 
{hhan Chandra Mitra v. Ram Ranjan CknkravariHy 2 C. L. J.* X 25 )* 
See sec. 157, and also the case of Prahlad Tear v. KtHar Nath BasUy 
(25 Calc., 302) in which it has been expressly said that when a tenant 
encroaches upon the land«cf his landlord, though the landlord may, if 
he chooses, treat him as a tetfam in respect of the land encroached 
upon, the tenant has no ri^tht to compel the landlord against his will to 
accept him as a tenant in respect of that land.” But it does not follow 
that because the landlord has this option he can treat the tenant, as a 
trespasser at any lime after having exercised his option in treating him 
as a tenant for some time {Abdul Hamid v. Mohini Kant Siihoy 4 C. W. 
N., $oS). If a tenant encroaches on the adfotning waste land of his 
landlord, his possession of the lands encroached upon can only 
commence to be adverse when a title adverse to his landlord is asserted 
or the landlord becomes aware of the encroachment Ahmed \\ 

Tala Miahy 31 Calc, 397 ; tshan Chandra Mitra v. Ram Ranjan 
Chakfavaritiy 2 C. L. J., 125). 

Increase in area found on measurement.—Under the old law, 
a tenant was not a trespasser in respect of land within the boundaries, 
or clearly part, though in excess, of the area originally leased to him, 
and he could be sued for additional rent for this land (Bipra Das De v. 
Sokirviant Dasiy W. R., Sp. No. 1864, Act X, 38 ; Saudamtni Dasi v. 
Guru Prasad DatUu 3 VV. R., 14 ; Oopinaih Mukkurji v. Ram Hctri 
Mandaty 9 W. 476 ; Ahmed Hossein v. Bandit 1$ W, R., 9! ; Pran 
Krishna fia^hi v. Manmckim Am, r7 W. R., 34), But it was held 
that in order to ascertain what .was actually leased to him, the boundaries 
of his land should be looked to and r^ot the'estimated area 
Mannah v. Barada Kadt Banurjiy 15 W. R., 394 ; Medihudin Joardar 
V. Sa^esy 12 W. R., 439 ; Shih Chandra Makniak v. Brajonath Adityoy 
14 \\ R., 301; PaAaiwan Singh v, Mchethvar BaksA Singhy 16 W. R., 

C., S T 9 R*i iju; hhan Chandra Ghosk v. PraSap Chandra Raiy 
20 Wr R., 224). 
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What a plaintifi muat provs in suit under eub-eeotion ( 1 ).. 
(a).—To entitle % pUintiiT to a decree for increased rent on- the ground j 
of an alteration in the area of the defendant's holding, the plaintiff tnust ^ 
show that the defendant is bolding land in excess of what be is paying { 
rent for, and, in order to do that, be must show for what quantity of land ; 
the defendant is paying rent (^Surjo Kiint Ackarji v. Banawar S/ut^<g, l 

A decree for additional rent on account of additional i 
land cannot stand merely on the ground that the defendant*s land as now 
measured by a particular standard is larger in area than the defendant 
admits, li must be shown that the defendant is in possession of more, 
land than he has been previously paying rent for, or that the rent which 
he has been paying was not payable for the whole of the land which is 
in his possession, or that the pole with which the defendant’s land has 
now been measured was the pole with which it was measured in the first 
instance (A/i/ /CAnn v. Ba^Au Natk Prasad^ i C. W. N, 310). The 
expression ** the area for which rent ^a$ previously been paid ” means 
the area with reference to which the rent previously paid had been 
assessed or adjusted {Bajeruiro Lai Gos^anU v» Chandra Bkusw 
Ooswami^ 6 C. W. N., 318). It has, further, been held that the provisions 
of section 5s are applicable to settlement proceedings under Chap. X of: 
this Act; so in such proceedings a samindar is not entitled to additional, 
rent merely on showing that the tenants are in possession of land in 
excess of the areas entered in his samindari papers, or in their rent 
receipts. It is incumbent on the tamindar in such circumstances to, 
show that the lands held by the tenants are in excess of the lands 
originally let to them in consequence of some encroachment or some 
alluvial increment, or that the previous settlement was made on the basis 
of a measurement, and the rates of rent applied to the area then deter* 
mined, while, on a fresh measurement being made by the same length 
of measure, it has been found that be is entitled to receive some addi* 
tional rent, which by carelessness or neglect or some other reason 
he had hitherto lost {Gauri Pairo v« Beifyy 20 Calc. 579). In the 
case of Sheoratan Koer v. Sobk Gond^ Kule 266 of lotb Sept, 1893, 
(unreported) circulated with Board of Revenue’s C. O., Na 1 of * 
March, 1896^ it was pointed oqt thaewben in settlement proceedings the 
tenants admitted the landlord's claico to additional rent for excess lands, 
each of the tenants should beaked by the Settlement Officer what he 
understood and admitted to be the repreaentation of the -area of his 
previous holding, and that, then, the Settlement Officer would be in a 
position to determine whether on the new measurement such tenantl^as 
liable to additional rent on excess lands. When, the tenaou ugre^ to 
pay rent at certain rates on account of excess area it is for them to show 
12 
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th4t tilt treat .were less than those cootracted to be paid for (AV/ Madkab 
Saha ▼. Kadam Mandots 3 C. L J., y^n). When ^ kabuHyai executed 
before the patting of the Tenancy Act provided for the payment of rent 
at a certain rale on any excess area, and the suit Vas for measurement 
only, the suit Wat held not to be under sec. 5a {Matangini Dasi v. Ram 
Das MalRk, y C. W. N., 93). To entitle a landlord to an increase of 
rent under tec. $2, he must prove facts and circumstances showing that 
there was some reason not within the conirol of the landlord for addi¬ 
tional lands being included in the holding (Ra/aft Lai Biswas v. /adu 
Halsana^ JoC W. N., 46). When the plaintiff adduces evidence to 
•bow that the standard of measurement prevalent at the lime the claim 
it made, was in use when the leoancy was created, and the defendant 
produces no rebutting evidence, the Court may presume that the state 
of things in existence at the time of the suit existed also at the inception 
of the tenancy [.Iskan Chandra Mitra v. Ram Ranjan Ckakrtxvarttiy 2-C. 
L J., 125). A landlord is entitled so additional rent for excess lands only 
when he shows {a) what the quantity of land was at the inception of the 
tenancy ; (k) that the rent was settled with reference to the area ; (r) 
that no consolidated rent for the entire area let out was settled ; and {d} 
that the quantity of land held at ihe lime of suit is in excess of that 
originally let out {Raj Kumar Sakay v. Rafti IjjI Sin^h^ 5 C. L. J., 538), 

Oral evldODoa when inadcDissible to prove area.—A contract 
of tenancy being inadmissible for want of registration, oral evidence as 
to the quantity of land held by the tenant it under sec. 9? of the Evidence 
Act not admissible to prove the same (Oavinda Chandra Bagrki v. 
Jagiskufar Sarkar^ r C. W. N, xxiv). 

Bight to additional rent a recurring one.—The tight to 
, recover additional rent is a recurring one. A landlord is entitled to 
! exercise it whenever he finds it necessary to do so [Jotindra Mohan 
’ Tag 09 ‘i V. Chandra Nath Safaiy 6 C- W. N., 360). 

Back rent —There is nothing to prevent the landlord from claim¬ 
ing back rents for any additional area, if such additional area was in the 
use and occupation of the raiyac, provided the claim is not barred by 
limitation ijagannatk Manjhi ^.Juman Al\g 29 Calc., 247), 

Reduction of rent for decrease in area.—Under the former 
rent law and rulings all tenants were entitled to abatement of rent on 
die ground diluvioo ot deficiency proved by measurement in the area 
of the subject of the tenancy. Thus a patmdar or other leasediolder 
could sue for abatement of rent on the ground of part of the lands of 
his pOitni having been resumed by Government as chaharan land 
(Hiva Krishna Banurji v. Jai Krishsta Mukkurjiy l W. R., 299), or on 
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the ground part of the land having been taken up for railway purposes 
{Prasannamayi Dost v. Sundar Kutnari Debu 2 W. R., Act Xf 30; 
Mahtab Chand v. Chitro Kumart\ 16 W. R., aoi; Uma Sankar Sa^knr 
V. Tanni Chandra Sin^h^ p Calc., $71; !Va/so» O?, v. M's fating 
Cupia^ 10 Calc., 544). A dar-^inidar and a h^ladar bad similar 
rights {Pam NanUn Chakrovariti v. Putin Bihari Sin^'k^ 2 C. L. R., 5 ; 
Kamala Kant Das v. Pcgose^ 2 W. R., Act X, 65). A tenant with or 
wVtbout a right of occupancy was entitled to an abatement of rent for 
land washed away, unless precluded by the terms of bis kabulyat from 
claiming that abatement {Inayntullah v. Ilaki Bakshy W. R., Sp. No, 
1864, Act X, 43), and such right passed to a purchaser on a sale of the 
lenani^s right ^0/V. Dhnnanjai Ghosk^ 11 Calc., 625 )• 

Now, a tenant cannot be precluded by the terms of his agreement from 
claiming an abatement of rent ; for under sec 178(3) {f) nothing in 
in any contract made after the passing of this Act (/. c, the 14th 
March 1885) can take away the ri^t of a raiyat to apply for a 
reduction of rent under this section, liut in Satyendra Nath Tkakur 
V. Nilkantka Sin^h^ (21 Calc., 383), in which a tenant was sued 
for arrears of rent of his joie, and compromised the case by executing 
a solehnantay agreeing to pay rent at I3as. per bigha on 4,300 
bighas, and that no remission of rent should be claimed on any account 
whatever, and in which, the jote being subsequently sold in execution of 
a decree passed on the basis of the sotcknnmu, the landlord sued the 
purchaser for arrears at the rate specified in the sokknama^ it was held 
that the compromise w.is a valid and binding transaction, and, that being 
su, the purchaser was bound by it The provisions of sec. 178 (3) (f) 
were not referred to in this case. Abatement could be claimed for land 
taken up by Government for a road {^Din Dyal Ltii v. Thakru Kunwar^ 
6 W. R., Act X, 24), .ind un the ground of dispossession by title para* 
mount ifirajanatk Pal Chaudhri v. Hiralal Paly 10 W. R., 120 ; 1 B. L. 
R., A. C., 87; Gopanand Jha v. Govind Prasad^ 12 W. R., 109); but not 
if the tenant could not show that his lessor had had no title, and Chat the 
person who ousted him had LnlSint^ky. Rudro Prasad^ 

17 W. R., 386). When the right Co claim abatement was founded on* an 
agreement, its exercise might be barred by limitation {Prasanno Mayi 
Dasi V. Dayamayi Dasiy 22 W. R., 275). This cannot be the case under 
the present law, for the right to sue for abatement arises under this sec* 
tion and t$ not founded on agreement. If the raiyat knew that the area 
of land leased to him was less than that mentioned in his paitahy it was 
held that he was not entitled to abatement of rent on this ground {Tripp 
V. fCiili Das Mukkurjiy W. R , Sp. No., 1864, Act X, laa). Nor would 
he be enthldd to abatement, if he came Into possession of a less quantity 
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of land through bis own fault {Sitanaih Boiu v. Skam Ckand Mitra^ 17 
W. R., 418). In a case in which land had been taken up for public 
purposes^ and the saminHar declared he would allow 00 abatement of 
rent on this ground, and permitted the p<itnidar to appropriate the whole 
of the compensation paid by Government, it was held (hat a purchaser 
of the paini was not entitled to abatement of rent, as he must be presum¬ 
ed to have had notice of the proceedings {Piari Mohan Mukhurji v. 
Apah Chand^ 10 C. L. R., $26). But in another case in which the 
zamindar made no such stipulation, it has been held that in such a case 
the patniU<ty is entitled to an abatement of rent, and also to some share 
of the compensation {Bkavani Nath CkokraxutriU s. Land AcquiiUion 
Dipuiy Collector^ 7 C. W. N, 130). A decree bad determined that lands 
\tzstd in muhamri to a lessee with a hxed rent thereon were less in 
extent than they were specified to be in tha paUahs that comprised them, 
the lessors nor having title to the whole, and the lessee had obtained 
possession of the less estate, h'w^as held that the lessee was entitled to 
a corresponding abacemem of the rent reserved {Imumbandi Begani v. 
Kamliiwari Prnsady 21 Calc, 1005; L. R. 21, 1 . A., II8). A tenant 
holding under a permanent mtf^rinrr/lease is not entitled to get abate¬ 
ment of rent by reason of a portion of the land in his occupation having 
been dlloviaCed by the action of a river {Namfa Lai Mukhurji y. A'afm- 
udlHi 9 C. W. N.. 886). Whnn an abatement of rent has been granted 
by a landlord on condition that it is to continue for a limited term or 
during (be continiunce of certain circumstances, the original rent is 
revived as soon as the term expires, or the circumstances cease to exist 
{Mansndra Chandra Nandi v. Pran Krishta Sarkar^ i C. L. J., 95«). 

Abatement of rent could be sued for or claimed aa a Bet* 
off—Abatement of rent can be sued tor, or be claimed as a set-off in a 
suit for arrears of rent {A/sarudin v. Sarashila/a, Marsh., 558 ; Barry v. 
Abdul Aliy W. R., Sp. No., 1864, Act X, 64 \ Din Dyal Lai v. Thakru 
Kunwafy 6 W. K., Act X, 24 ; Gaur Ktskor Chandra v. Bonittnali Chau- 
dktiy 32 W. R., 117). As rent is a recurring cause of action, a tenant 
may set up a claim to abatement in a suit for tbe rent of any particular 
year, notwithstanding the fact that he has pmd full rent for several pre¬ 
vious yeat^ {Mahiab Chand v. CkUtro KuntUriy 16 W. R., 201). But it has 
been held under the former taw that, though tbe Limitation Act may not 
prevent a defendant from setting up a claim for abatemeot, still a delay 
of 24 years in claiming it may disentitle him to relief in a Court of et^uUy 
[Ram Narain Chakravartti v. Pulin Bihari Singky 3 C. L. R., S), and 
the same principle was applied in the case of a taluk created before tbe 
Permanent Settlement and where diluvioo was not pleaded until 30 years 
after the occurrence [Ram Charan Basak v. Lucasy 16 W. K., 379). 
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How reduction of rent can be obtained under the present 
law.—Section 52 (b) does not explain whether reduction of rent on 
account of a decrease in area can be claimed as a set-off or only tn a 
suit broui^ht for the purpose. The words every tenant shall be 
Szc, seem to point to the conclusion that a reduction of rent on this 
ground may be claimed as a set-off. On the other hand, a reduction of 
rent on the grounds specified in sec. 38 v$e., (i) permanent deterioration 
of the soil of the holding, and (2) fall in the average local prices of food 
crops, would seem to be obtainable by an occupancy raiyat only in a suit 
insiituUd for the purpose. The expression ^'tenant’’ in this secdon does 
not include the case of a mere co-sharer tenant who has only a fractional 
share in the tenure : it means the tenant of the tenure and not one of 
many tenants: so when a suit for rent is brought hy some of several joint 
landlords against one of several joint tenants for recovery of the plaintiffs 
share of the rent, such tenant defendant cannot claim abatement under 
the provisions of this section. His reme^ is to bring a suit for abatement 
making nil ihe joint landlords and his eo-sharers in the tenancy parties 
{Bkuf>i*nifa Narain DatUi v. Raman Krishna Dai fa, 27 Calc., 417; 
4 C. W, N., 107). 

Res judicata io oases of claims for reduction of rent.~ 
When a suit was brought for a year’s rent, and the tenant claimed 
abatement, a judgment w.\5 obtained, which determined the amount to 
be abated on materials which would be applicable to one year as well as 
another. It was held that the question of abatement was determined 
between the parties not only for the year of which the rent w»s in suit, 
but for ail future years Dnr^a Dasi y. Fate Baksk Ckaudhri^ 24 

W. R., 403 ; T Calc, 202). In a suit for arrears of rent, the defendant 
admitted that the sum claimed was due, but pleaded that it was due for 
a larger area of land than that specified in the plaint. An issue was 
framed on this contention and decided against the defendant. The 
defendant then brought a suit to have it declare! that a sum of money, 
equal in amount to the sum paid on admission in the former suit, com* 
prised the rent due on all the lands held by him under the plaintiff in the 
former suit a/id it was held that this question was res judicata {Bassan 
Lai Rukdl V, Chandi Das, 4 Ca 1 c., 686). But in a suit by raiyats against 
their sgamindar, praying for raeasuremeot of certain land and for a 
declaration of the amount of their yearly rent, in which it appeared that 
in a previous suit brought by the aamindar for rent, the raiyats bad 
alleged that the amount of rent and the extent of land bad been over- 
stMd by tht samindar, but the Court decide I that the raiyats were 
bound by a jamabandi signed by them, and refused to try whether the 
extent of land had been overstated, it was held that the suit was not 
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barred as r^s judicata {Jtaghu Nath Mandat v. Jaggat Bandhu BasUy 
7 Calc, ai4; 8 C, L. R.» 393). In a suit in. which the plaintiff sued for 
the rent of eertain land, the defendant cmtended that he was not liable 
for the entire rent, as part of bis Und was in the plaintiffs posses* 
sion. No issuer were framed, and there was no measurement of the 
Und, but it was held that the defendant had failed to prove his con¬ 
tention. The plaintiff then sued the defendant a^aiii f’r arrears of. rent 
of subsequent years. The defendant had the Und measured, adduced 
evidence^ and raised the same plea as before ; and it was held that the 
matter wus not res fudicutt^ .nnd that it was open to him to do so, as the 
area uf the Un i in the defendant's possession and the annual rent payable 
for the same had not been definitely determined in the previous suit. 
(Nit Mtidhab Sarkur v. Brttja Nath Singh^ 21 Calc. 236;. 

Proved by meaeuremeat—These words in subsection (j) (a) 
and (b) would seem to mean proved in the course of the suitfor the 
word proved^’ would seem to imply the protiuction of evidence in the 
course of a trial. Hence, a measurement precedent to the institution of 
^he suit would not seem to be essential before a smt can be brought for 
increase or reduction of rent under this sub-section. 

Sub^seotioo (2), clause (c). Rulings under tbe former law. - 
The defendant having for more than sixty years occupied lands in excess 
of the number of brghas specified in hisand the lands in ques 
lion having'always been deemed 10 form part of what was covered by 
the pattah^ it was held that they hod been occupied and enjoyed as the 
Und im luded in the pat/nh since before the OecennUl Settlement, and 
that the rent therefore could not be enhanced (Janftki Baltahk Chakra- 
i/artti V. Nafiin Ch4tndni AW, 2 \V. R., Act X, 33 ; /ndra BAushan Deb 
V, Golak Chandra Chakravut tti^ 12 W., R-, 350 ; Farquh^irsons, Goinm- 
mtni of Bengal^ 16 W, R,, P. C., 29). 

Bub-seotioa (2), clausa (d). Ruliag under tbe former law.— 
it cannot be said that because of some difference in the length of the 
measuring pole in use at different periods tbe area of tbe land has been 
altered (Baban Mandal v. Shib Kumari Barmani^ 21 W. R , 404). 

Sub-eeotion (4). — The rule prescribed in this subesection is the 
same as that laid down in Brajanatk Pai^, Hira Lai Pat B. L. R., 
A. C., 87 ; 10W. R., 120;. In order to bring a case within the first 
alternative mentioned in $2 {4), it is to,be shown in tbe first place what 
(he yearly value of the tenure >5. It is next to be shown what is the 
dimination of tbe tout yearly value of the tenure, and in order to 
calculate the diminution, the Court must find out the yearly value of 
the land lost (^Kanai Lnl Khanv. Midnapur Zamindari Co.^ 3 C. L J., 
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Sab' 460 tioii (6). —This sub*section was added to section 53 by the 
the Bengal TAiuuicjr (Ameodmeot) Act IH, B. C., of 1898, which was 
extended to Orissa by Not., Nov. sth, 189& In the statement of Objects 
and Reasons prefixed to the Bill o( 1897 to amend the Tenancy Aa, 
the necessity for the addition of this sub>section was explained as 
follows 1— 

has been held by some Speoial Judges, interpreting a dedslon of the 
High Court ( 1 ) that when additional rent in claimed on the ground of exoeit 
area, the landlord most indicate the precise plots or pieces of land acquired by 
the tenant in exoess of the original holding, while Motion 02 itself does not 
provide for the assessment to rent of excess lauds, where there are no rates 
for lands of a siroilar dosoription in the vioimty but lump rentals. The see- 
tion, as amended, indicates that it should not be always necessary, in order to 
prove excess area, to point out the partionlar plots that were aoqnired since 
the original letting, and provides a rule for assessment of snoH exosH areas, 
when proved. When the origioal letting was at eo much a bigha, and ft is 
shown by measurement by the same standard and under the same oonditions 
that the teuant is holding a large number of bigbas than be is paying rent for, 
it should not be necessary for the landlord to point out the partloular plots 
which the tenant bae acquired in oxoen of the original area oompriesd in %is 
holding.^' 

Sub-sootion (d^-^This sub-section has been added by Act I, B. C.* 
of 1907. In the Notes og Clauses to tbe Bill, which afterwards became 
Act I, B. C. of 1907, it is said 

*'The law, as it stands at present, coutaiue no provision for tbs proof of 
exoees area, otherwise than by evidence of its epecifio existenoe in eaoh ease, 
and the decisions of tbe Courts have not always been in aooordanee with the 
inteutioTM uf the framers of the Amendment Act of 1898 , who, by adding sub¬ 
section (fi) to section 62 , by implicatioD suggoited that exceM area may be 
MMSsed to rent, even if the landlord is unable to indicate any particular land 
‘^as held in excess. Tbe proposed modification of section 62 will allow the 
custom of settlement on measurement to bo taken as a presumption that the 
area of a tenure or holding mentioned in tho landlord’s papers has deen 
ascertained by actual measurement, and tbui make it easier for the laadlorsb 
to prove the existenoe of exoesA area.’* 

The Select Committee explained die changes they made in this sub¬ 
section as follows 

** The clause aa originally drafted required tbe landlord or tenant to prove 
that a custom of measurement existed w the village in order to have the pre¬ 
sumption applied that any entry of area had been made after measurement 
It has besn reprsseoted, vs think rightly, that U would bs very difaealt to 
^ve a custom of nmMreoeot; and also that what U really relevant ie not a 
general custom, but a usage exiaUng at the time the meamiremwt on whiob 


(1) yaWa V. Mf, tO Oak., STV. 
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if bMd wai nude. W« are a)eo of opinioa that the vilLe^ ie not a 
BuitAble unit for tbh mutter. A villege mej oodUjo severel eetetea ot per* 
meneot tenures, end the preoiioe of the different lendhrda in regard to aiea- 
eurement may not be ideotioaJ. There le oo reason therefore the sane 
preeumptioa should apply to all. uotiaider that the noit eboald be the 
estate, perraaoent tenure or part thereof, in which the holding conoerned 
is sitoated.« We are alto of opinion that the presumptioa should only arise in 
respect of ao area entered ia a rent-roll, if It ia supported by a correapooding 
entry in a counterfoil receipt, from which it may be inferred that the tenant 
knew of and aocepted the description of the area of his holding adopted by 
the landlord. The ohangea, which wg propoeo in tbo clausei give effect to 
these views.’' 

A suit under this section cannot proceed st the inst&noe 
of fractional oo-eharerS'-A suit for additional rent on the ground 
of excess land found in the possession of a raiyat must in consequence 
ol the provisions of section i88 of this Art be brought by all the joint 
landlords and cannot proceed al the instance of some of the fractional 
shareholders {Gnfkil Chandra Dnt v. Umesk Narain Chfwdhrt\ 17 Calc., 
695). Hut the provisions of sec. j88 are not applicable to a case in 
nflicb one co-sharer sues for arrears of the rent payable under a kahulyat 
for land left unasscssed at the time of the original letting on the ground 
-of its being unculturable, but which had subsequently become fit 'for 
cultivation, and in which kabulyaf the ren^ payable for this land on 
its becoming dt for cultivation had been 6xed ; for such a suit is not 
one under this section but one upon the original contract of letting 
\Rant Chandra Ckakravartti v. Giridhar t>atfay 19 Calc., 755). A 
kabulyaf executed by the holder of a dar-tnauran patia in favour of 
his immediate landlord, a mukararidjTy provided that the former should 
have bis name entered in the sammdar's serisktah, in place of the 
mukararidif^s and pay rent direct to the zamindoTy and in case the area 
of the tenure should exceed certain big has, he should pay rent on each 
excess bigha to the mukararidar and the zamindar respectively. The 
agreement was sati$8ed by the zamindar : krld, that though the mukarari- 
dar and the zamindar were both landlords of the dar-maurasidar, they 
were not joint landlords under s. 188 {Afaiangtni Dasi v. Ram Das 
Midliky 7 C. W. N., 94}. Where a co-sbarcr landlord sues for arrears 
of rent and additional rent on a kabulyaf in which the right of the 
plaintiff to certain rent, and his right to additional rent for excess area 
were adinitted, and the right of the plaioiiff and the liability of the 
defendant were set out without any reference to the right of any other 
co-sharer; ksld, tbat such a suit was raaintainable, although the plaintifTs 
ci>-sharer was not made a party {Gkvind Chandra Pal v. Hamidulla 
Bhutan^ 7 C. W» N., 670). 
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There is no defect in such a suit, when the whole of the rent is sued Vor^ 
;%nd rite noi«jornrn^ cO'Sharer/.indlords «re made parties de/endant 
(Z)/» rartfu Dasi v. Brau^AtM^ 3 C. W. N., 22$), A fractioual share* 
holder of a tenure has no right to grant abatement of rent in respect of 
a holding within the tenure independently of his other co-sharer {S/awa 
Ckaran Mandal v. Saim MoHnh^ 1 C. W. N., 4r5 ; Bhupendra Narain 
Odtta V. Ramnn Krishm Dalia^ v) Calc., 417 : 4 C. W. N., 107/. When 
ihe lands for which rent is claimed were no part of the original hold¬ 
ing, formed subsequently to its creation and are outside its boundaries, 
they constitute a new holding, and the right to claim such rent is a right 
inseparable from the landlord’s position as proprietor of the lands and 
exists independently of sec. 52. Section 188 is, therefore, no bar to a 
suit brought by a co*sharer landlord for the recovery of his share of the 
encroached lands, or for the assessment of rent on them. But the case 
is different when a co-sharer landlord claims khas possession with an 
alternative claim for rent, not merely of the additional land found in the 


possession of the tenant, but for the entire quantity of land found in his 
possession, including the lands of the old holding. Such a suit is within 
the scope of section 52, and is barred hy the provisions of sec. ftS 
{Abdul Hamid v. Mohini Kant SaAa^ 4 C. W. N., 508). 

Court f666. —Under sec. 7, sub-sec. ti, Act VJI of 1870, in a suit 
(1) to enhance the rent of a raiyat having a right of occupancy, and (3) for 
abatement of rent, the amount of fee payable under the Act shall be 
computed according to the amount of the rent of the land to which the 
suit refers, payable for the year next before the date of presenting the 
plaint 

Payment of rent. 


63 . Subject to agreement or established usage, a 
poymmt<if money-rent payable by a tenant shall,be 
of P''“^ mstalments faUing due 

on the last d ly of each quarter of the 
agricultural year. 


Former law.*- Under the former law (sec. 20, Act X of 1859 and 
sec. 21, Act VIU, B. C., of 1869) instalments of rent were payable 
according to the paiiak or engagement, or if there was no written 
specification of the time of payment, according to ^established usage,’* 
and these words referred to the established usage in the pargana and 
not to the established usave between the parties {Chaitam^a Chandra Rai 
V. Kidar Hath RaL 14 W. R., 99). When the kabufyai stipulated that 
payment should be made in monthly kists^ the raiyat was bound by 
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its terms, floiwithstanding that the landlord had previously not enforced 
them strictly {Pian Mohan Mukkurji v. Braja Mohan Basn^ 2t W. R., 
36 ; 22 W. R., 428). 

Preeeot law.—A decisioo under the old law by which payment 
annually was decreed is no evidence of an *^agreement'^ between the 
parties, and the words ^^established usage** in the section refer, not to a 
practice previously prevailing between the parties, but to the established 
nsage of the pargana, in which the property is situated [Hifa Lai Dus v. 
Mathura Moh'in Rat Chaudhri^ 1$ Calc., 714). This decision was follow¬ 
ed, as to the meaning to be attached to the words established usage 
in this section, in Watson v. Srikrishna Bhumik^ {21 Calc., 132). When 
an instalment of rent falls due after the date on which the sale of a 
holding is confirmed, the purch.tser is liable for the whole of the install 
ment, though he may have had possession for only a part of the period 
in respect of which the instalment is due ; for rent is ordinarily to be 
regarded, not as accruing from da^ to day, hut as falling due only at 
stated intervals according to the contract of tenancy, or, in the absence 
of such contract, according to the general law as laid down in this section 
[Satyendro Nath Tkakur v. Nil Kanik Siny^k^ 21 Calc., 383). When a 
landlord has brought a tenure to sale in execution of a decree for arrears 
of rent, the purchaser becomes his tenant only from the date of the con¬ 
firmation of the sale, and the arrears accruing due between the date of 
sale and the date of confirmation of sale must be treated as arrears of 
rent payable by the out-going tenant, whose interest does not cease till 
the sale is confirmed [Karunami Bannrji x. Surendra Nath Mukkurji^ 
2 C. W. N., cccxxvii). 

In sec. 3($) it is provided, that fin secs. $3 to 68i both inclusive, 
rent includes also money recoverable under any enactment for the time 
being in force as if it was rent.’* Hence, sums payable under the Cess 
Act (IX of 1880, B. C.X the Survey (Act V, B. C, of 1875), and the other 
Acts mentioned in the note at p. 29 are, subject to agreement, established 
usafe, or statutory eoactment, payable in four quarterly instalments. 

Produce rents.—This section applies to money rents only. Pro¬ 
duce rents would, therefore, seem to be payable according to agreement 
between the parties or established usage. « 

54. ( 1 ) Every tenant shall pay each instalinent 
TitneMdpi«M of rent before sanset of the day on 

for payment of 

(2) The payment shall, except in cases where a 
tenant is allowed under this Act to deposit his rent, 
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be made at the landlordje^ vjJlage-ofBoe, or at such 
other ooQvenieat place as may be appointed in that 
behalf by the landlord : 

Provided that the Local Grovernment may, from 
time to time, make rules either generally or for any 
8}>ecified local area, authorizing a tenant to pay his 
rent by postal^ money-order. 

(3) Any instalment or part of an instalment of 
rent not duly paid at or before the time when it falls 
due shall be deemed an arrear. 

Extended to Orissai (Not., Sept loih, 

Sub-eection (I).*—Under the old Uw in Kaski Kant Bkaftackapjt 
V. Rakint Kant Bkaitackarji^ (6 Calc , 325), it was held by a Full Bench 
that 'Vent becomes due at the last moment of the time which is allowed 
to the tenant for payment.” * 

Sub-section ( 2 ).—It is for a debtor to pay bis debts due at a 
fixed time ; and when a debtor pleads tender of payment as a ground 
for not being saddled with interest, it is for him to prove such tender 
\Sarat Sandari Debt v. Collector of Mymensingk^ % W. R., Act X, 69^ 
A tenant’s liability to pay rent remains, notwithstanding that the land¬ 
lord has no village office and has not appointed a convenient place 
for payment. When there is no controlling agreement, the tenant 
must go to bis landlord and pay the rent to him as it falls due. Rent 
not so paid carries interest under sec. 67 {Fakir Lai Goswami v. IV, C. 
nonnerjt\ 4 C. W, N., 324). 

Bub-6eotiOQ ( 2 '«. Proviso.'—By a resolution, dated the ipih March 
1891, published in the Calcutta Gasette of the sjth March, 1891, Part I, 
p. 287, the Local Government under sec. 54 (2) of this Act diiceted 
that from the lat July, 1S91, payment of rent by means of money order 
would be authorized in alU the districts of Bengal m which the Bengal 
Tenancy Act is in force. See note to sec. 56, pp, 191, 792, as to forms 
of receipt for rent paid by money order. 

Sub-Mctiou (8). When rent is duly peid--Paymenfofrent to 
one of several joint proprietors if payoMOt to tllXVdi/ Sarain Singh v. 
Hudson^ 2 W. R., Act X, J51 Mukiaketh DaHv, Kailatk Chandra 
Mitra^ 7 W. R.^ 493). Payment by tenant under the landlord's direc* 
tionf to another or fur a specified purpose of a equivalent to the 
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amount ciatmed as ront Is tantamount to a payment to the landlord 
himself, and is h sufi’icient answer to the landlord’s suit'for rent f/zt; 
Kutnar V. Furlonf^^ W. R., Sp. No, 1864. Act X, 112). Where a tenant 
. is left in that condition in which he compelled to pay bis landlord’s 
debt to sa/e security from forfeiture, the circumstances constitute 
a su^c.ient authority to make the payment of Government revenue 
to save the estate from sale {HiUs v. Uwamn Farwant\ 15 W. R , 54;. 
See section ryo (3) of this Act). An auction-purchaser with notice of a 
payment in advance'fnade by the tenant to the former proprietors of 
rent due for a period subsequent to the date of purchase is bound by 
such payment {/Cum Lul S/tahn s. Jngcndra Namin AW, 18 W. R., 328 ; 
Madan Mo/tan Lai y/. IMhway^ is Calc., $55). But in a suit to recover 
contribution on the allegation that plaintiff and defandnnt were joint 
tenants and that there was an arrear of rent due from them for which the 
samindur was .d>out to sue, when plaIntitT paid it with other cesses and 
expenses] it was held that as thm’e had been no demand or any suit or 
other effectual proceeding for the recovery of the rent, the payment by 
the plaintiff was voluntary and officious, and that as the demand with 
which the plaintiff complied was an excessive demand, his compliance 
with it would not hind the defendant to pay the «imoum of contribution 
sued for {Lak/t\ Kant Das v. Sib Chandra Chakravarti^ J2 W. R., 462). 

Sub'SdOtioQ ( 3 ). Produce rente.—^If a produce rent is not paid, 
1 suit for the money value of the produce at the time when it oug^ht to 
have been paid, will lie as a suit far arrears of rent {Krts/rna Band/tu 
Bhdtfackarji Vs Rotish S/teik\ 25 W. R., 307). A suit for produce rent 
or its money value is a suit for rent under the Bengal Tenancy Act and 
not a suit for damages for breach of contract, and therefore, is not 
cogniiablc by a Provincial Small Cause Court {^Skoma Mehta v. Rajnni 
HisivaSy X C. W. N., 55) See note at p. 26. 

Sub-section ( 3 ). An arrear of rent.—Under sec. arrear 

of rent shall bear simple interest at the rate of 12 p. r. (or \2)i p. c., 
where Act I, B. C. of 1907 is in force), per annum from the expiration 
of the quarter in which the instalment falls due, and under sec. 147, 
suits for arrears of rent cannot be brou^'bt more frequently than at 
intervals of three months. * 

55- ( 1 ) When a tenant makes a payment on ac’ 

Appropriation of ‘^ay declare the year 

of piymentt. qj. instalment to which 

he wishes the payment to be credited, and the pay¬ 
ment shall be credited accordingly. 
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(2) If he does not make any such declaration, the 
payment may be credited to the account of such year 
and instalment as the landlord thinks dt. 

E)ttended to Orissa, (Nol., Sept., lotb, S891). 

Appropriation of pajmenta.'-’The provisions of this section 
are founded on (hose of sections 59 and 60 of (he Contract Act (IX of 
1872). Section 59 provides that when a debtor, owing several distinct 
debts to one person, makes a payment to him either with express 
intimation or under circumstances implying (hat (he payment is to be 
applied 10 the payment of a particular debt, the payment, if accepted, 
must be applied accordingly. Section 60 provides that when the debtor 
has omitted to intimate, and there are no circumstances indicating, to 
which debt the payment is 10 be applied, the creditor may apply it at 
his discretion to any lawful debt actually due and payable to him from 
the debtor, whether its recovery is or iS not barred by the law in force for 
the time being as to the limitation of suits. Under the present Act it has 
been held that it was open to a Court which has to deal with the facts 
of a case to say whether, taking receipts which extended over a number 
of years tog ether, and having regard to the fact (hat they did not specify 
the yeais to which the amounts lelated, the amounts paid in any parti* 
cular year were partly for the rents of that year and partly for the 
arrears due in respect of previous years A'uni Acharji v. 

24 Calc, 351). Under the Indian Contract Act, 1872, 
as well as liie ordinary rules of Law, when nei ther the debtor nor any 
circumstances indicate to which of several debts, a payment is to be 
applied, the creditor may apply it at bis discretion to any debt actually 
due and payable to him from the debtor (Ramuvjar Koir v. Mthdi 
//ossein Khan^ 26 Calc., 39 ; L. R., 25 I. A, 179). The word “ rent ” does 
not necessarily include interest; so if any sum of money be paid by a tenant 
to a landlord as rent, and the latter receives it as such, he cannot be 
permitted to apply that money towards any interest which may then be 
due {.Bkagabati Debya Chaudhuram v. Btisania , Kumari Debiy n C. W. 
N., 110 ; 5 C. L J., 69;. bee note p. 32. 

BuUn^a under the former law.^Tbe payments :n each year 
must be presumed to be for the current year and surplus pa/jnents to be 
for past not subsequent years, but p^nyments cannot be credited to 
previous arrears beyond the term of limitation [Turamani Dost Vi Kali 
Charan Sarmdy W. R., Sp. No., Act X, 1864, 14). A general payment in 
one year without proof that it was in satisfaction of the rents of that year 
may be applied in satisfaction of the arrears of the previous year 
V. Brodiey W. R., Sp. No, Act X, 1864, 1$). A payment for rent shoitld 
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be credited to the oldest aittan first, and not to current rents, unless so 
specifically stated by the party oiaking it {Samafftajn v. Sift^AruJ^y 
W4 R., $p. Ko«, X., 134). If a raiyat shows payment of rent for 
126$ and 1266, it is to be presumed that all previous claims have been 
satisfied. To entitle the landlord to carry to the credit of 1264 soy of 
the payments made in 1266, be must show that at the dose of 1264 (here 
was an arrear due to him (Sara/ Sundari Debt v. Bfvdie^ i W. R., 274). 
An acknowledgment uf the plainiitT in h former case df having realized a 
certain sum of money on account of rent for three years may afford some 
presumption that the older items m the account were satisfied, and tf 
that presumption could not be rebutted, might be an answer to an action 
on the older demand (Imayai fiossain v. Didar Baksky W. R., $p. No, 
1864* Act X, 97, but see eO)ttr»%y Mitrajit Sini>h v. Chokar Nurnin Singhy 
2 W. R., 58). In a suit by a landlord agamst hi> tenant for arrears of 
rent due/or a portion of the year 1283, the defendant pleaded payment 
and cilled as his svitn^s^ the plamtiffs agent, who admitted the receipt of 
certain payments from the defendant’s under-tenants during the time for 
which the arrears were demanded ; but swore they were payments made 
in respect of arrears due on account of previous years, and it was hdd 
that the defendant, having pleaded payment, was bound to prove that the 
admitted payments were in respect of that portion of the year 1363 for 
which the arrears were claimed (Saifan v. Rudro Sakaiy 7 Calc., 582). 


Receipts and accounts. 

56- (l) Every tenant who makes a payment on 

account of rent to his landlord shall be 
entitled to obtain forthwith from the 
landlord a written receiji^t for the amount 
paid by him, signed by the landlord. 

(2) The landlord shall prepare and retain a coun¬ 
terfoil of the receipt. 


Rtceipts tmd 

Tenant issuing 
payment to hie 
andlord entitled 
to a receipt. 


(3) The receipt and counterfoil shall specify such 
of the several particulars shown in the form of receipt 
given in Schedule II to this Act as can be specified 
by the landlord at the time of payment: 

Provided that the Local Government may, from 
time to time, prescribe or sanction a modified form 
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>. 

either generally or for any particular local area or 
class of cases. 

{ 4 ) If a receipt does not contain substantially the 
particulars required by this section it shall be presum¬ 
ed, until the conti'ar}' is shown, to be an acquittance in 
full of all demands for rent up to the date on which 
the receipt was given. 

Extended to Oriisa, (Not, Sept ioch.« 1891), and to theSootha! 
Parganas (Not., Mar., i$t, 1904). 

Sub^seotion ( 1 ). Receipts granted under this sab-iectioa must, if 
there are more landlords than one, be si^ed by all of them, or by an 
agent authorized to act on behalf of all of them (sec. rS8). This authority 
may be given either verbally or in writing. If the receipt is signed by 
an agent on behalf of only one landlord,* then, it must be signed by an 
agent authorized in writing to grant receipts on his behalf [sec. 187 (3) ] 
(Gofiin xth Chahravariii v. Umakanth Das Rat, 74 Cak., 169}. Under 
ct. (c), art. 15 of sch. II of Act 1 of 1879, receipts granted for any payment 
of rent by a cultivator on account of land assessed to Government revenue 
are exempt from stamp duty^ Receipts granted to cultivators by owners 
of revenue free pri)peny, if Tor sums exceeding Rs. 20, should, therefore, 
be stamped under art. 52 of schedule I of the Stamp Act. This section 
entitles every tenant to a receipt on payment of any rent {/^orendre 
, Chandra Lahiri v. As/natuf/a, 1 C. W. N., xix). 

Sub^seotioo ( 3 ). Proviso.'^The Local Government has sanctioned 
special forms of rent receipt under this sub-section, (t) for certain areas 
under settlement in the Rnjshahye district (Not dated 50th January, 
1868, Calcutta Ga^fUi^ February ist 1888, Part i, p. 83 ); (3) for landlords 
receiving rent by money^orders, a separate receipt being given for each 
holding (Resolution, dited 8th|May, 1890, Calcutta Gazette^ May 8th, 
1890, Part I, p. 453). (For forms of receipt see Calcutta Gazette^ May, 
8th, 1890, Parc 1, p. 4)3, and C4i4:»f4z July 24th 1889, Part 1 , 

p« 6jo) I (3) for use in the Orissa division (Not. 378 L. R., dated 22nd 
}f^u\xd.ry Calcutta Gazctfoi jmu^ry 24th 1894, Part I, p. 84); (4) 
for use in the Western Ouirs of the Jalpaiguri disiri.:t (Not 872 T. R., 
dated loth October 1899, Calcutta Gazette, November 1st 1899, Part I, 
P 1899 ; (S) use in the Sontbal Parganas (Not. dated tat March, 1904, 
Calcutta Gazette, March and, 1904, Part I, pp. 347 * 549 ) * (d) for use tn cer¬ 
tain Government and Encumbered estates in the districts of Haxaribagh, 
Ranchi and Singhbhum (Not. dated 23rd March 1905, Calcutta Gazette, 
Maicb 29tb, 1905, Part I, p. 536}; (7} for use in certain portions of the 
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Chou NagiKir Division, except Maobbum (N<h>, dated 23rd March, 1905, 
Calcutta Gazette, March 29th, 1905, Part 1 , p. $39; Not, dated 21st 
June, 1905, Jane 28th 190$, Part I, p. 1150; (8) for 

use in the Government estate in the district of Palamau, and in the 
Kolhan Government estate and the Chaibasa town Khas Mahal in the 
district of Singlibhum (Not., dated 33rJ March, 1905, Calcutta GazetlCy 
March 29th, 1905, Fart i, p. 541); and (9] for use m the estate of B ira 
Lai Nawal ICishore Nath Sah Deo of Palkote in the district of Ranchi 
(Not., dated 9ih June 1905, Cttlcutta Gazette^ June t4th, 190$, Part I, 
p. 1086). 

8ub*Beotion ( 4 ).^When there are several joint landlords and a 
receipt has been given bv only one of them, it is necessary for the Court 
before giving effect to the presumption arising under sec. $6, clause 14), 
to find affirmatively that the person by whom the receipt was signed 
was authorize 1 by them all, cither verbally or in writing, to grant 
it {Gopinath Ckakravartti v. Hsnakanfk Ihit AW, 24 Calc., 169). 

Receipts how to be proyed.—Rent receipts should, as a general 
rule, be iitte*«ied or p:oved by some oral evidence. But the tenant 
cannot be expected in every c isc to summon all the gotnatlat of his 
zamindariox the past twenty or thirty years ^ attest his dakkitaz. He 
should be required in his examination to attest the dukkttas himself, 
as far as he can. All dikAi/ai which have been given to him pers mally, 
he can prove as well as any other witness {/fajcjkari Debt v. Shibnatk 
Chaturji\ 4 W. R., Act X, 42 ; Raj Mahomed v, Banu Rasmay 12 W. R,, 
34 ; Madhab Chandra Chaudhri v. Promotha Nath Raiy 20 W. R., 264 ; 
Surjo Kantk Acharjt v. Baneshar Skaha^ 24 Calc., 2$i). Some evidence 
of their genuineness must be given i^Dumaine v. Utam Singhy 13 W. R., 
462 ; Lachmipat Singh v. Janf^ali Kalyan Das^ 9 W. R., 147), even if 
they are not positively denied {Ramj'adu GanguU v, Lakhi Narain 
Mandaiy 8 W. R., 48S ; Kriitibas Makanti v. Ratndkan Kkarahy 7 W. 
R,, 526 5 B. L. R , Sup. Vol., 6$8 ; Bharat Rai v. Gan^ J/arain Maha- 
patrOy (4 W. R., 211, and coniroy G<nfind KaAnokar y. Kumud Nath 
Bkattacharjiy 3 \V. R., Act X, <48). Bat they m ly be accepted by a 
Court as undisputed documents, if the opposite party says he is not 
prepared to deny their genuineness {/ndra B/iushan Deb v. Golak 
Chimdra ChakravatBty 12 W. R., 350). Some evidence of the hand¬ 
writing of the parties who gave them should be given, or some satis¬ 
factory account of the custody from which they came {Umesh Chandra 
Mmkhurjiy. BamaDusiy 7 W. R., 1$). But it is not necessary for a 
party who desires to prove a rent receipt to call the writer of ir, if alive, 
M a witness, so long as he can give other satisfactory proof of it {Canga 
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Narain Das v. Saroda Mohan Rai^ 12 W. R., 30; 3 B. L. R.» A. C, 
230). Unattested dakhilas are not evidence of payment of rent (Udkti 
Zuman v. Mohiudin Ahnady 9 W. R.h 34] : Lachmipal Singh’ Du^r v. 
Unta Nath Mandaly lo W. R., 490 ; Hwunnissa v. Buku Ckaudhrain, 
12 W. R., 267). Where a party iiliog dakkilas deposed that the amounts 
of rent he had paid were according to the sums entered in the dakhihts^ 
such statement was held not to*prove the dakhxlas^ being* merely a 
deposition to the fact of a certain payment of rent, and not to the 
authenticity of the documents filed {Koilash Noth MalHar v. Uma Nath 
Rfd Haldixry it W. R., 170). Receipts signed by the landlord's agent, 
if shown to be authentic, are prtma fitcit evidence of payment of rent, 
but not conclusive evidence [Amir Baksh v. Vusttf AU^ 22 W. K., 489). 

Effect of receipt of rent by reyereioner.—The grant of a 
f>atni lease by a Hindu widow is not void but voidable, and the receipt 
of rent by the reversioner from the p>tinidar amounts to an election 
to treat the lease as valid. To prove that the receipt ought not to l^ve 
that efiect, the reversioner mu<t adduce evidence on that point (Madku 
Sudan Si/tgh v. Rooki\ l C. W. N., 433 ; 2$ Calc., 1 ; L.R., tp I. A,, 164). 

57- (I) Where H landlord adsnits that all rent pay- 
TenMt entiti- able bv a tenant to the end of the aa-ri- 

tid to full dii- ^ 

charge or aute- cultural veaT has been paid, the tenant 

mwit of Moonot . ^ 

atdoBeofyur. shall be entitled to receive truin the 
landlord, free of charge, within three months after 
the end of the year, a receipt in fall discharge of all 
rent falling due to the end of the year, signed by the 
landlord. 

(2) Where the landlord does not so admit, the 
tenant shall be entitled, on paying a fee of four annas, J 
to receive within three months after the end of the 
year a statement of account specifying the several 
pai’tioulars shown in the form of account given in 
Schedule II to this Act, or in such other form as 
may from time to time be prescribed by the Local 
Government either generally or for any particular 
local area or class of cases. 

13 
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(3) ^ The landlord shall prepare and retain a copy 
of the ^tement containing similar particulars. 

Extended to Orissa^ (Not.« Sept., loth, 1891}. 

By a notification, No. 377, L R., dated sand January, 1894, published 
in the Calcutta Gaactteoi the 34th January, 1894, Part I, p. 83, the Local 
Govemccent has under sub-section (2) prescribed a modified form of 
account for use in the Orissa division. 


68 . ( 1 ) 


If a landlord without reasonable cause 
refuses or neglects to deliver to a tenant 
a receipt containing the particulars pre¬ 
scribed by section 5(» for any rent paid 
by the tenant, the tenant may, within 
three mouths from the date of payment 
institute a suit to recover from him such penalty, not 
exceeding double the amount of value of that rent, 
as the Court thinks fib. ** 


PeuAlUcs and 
fina far with* 
holding raoeipu 
and statomonta 
of account and 
failing to keep 
oouniorparU. 


( 2 ) If a landlord without reasonable cause refuses 
or neglects to deliver to a tenant *lemaiiding the same 
either the receipt in full discharge or, if the tenant 9s 
not entitled to such a receipt, the statement of account 
for any year prescribed in section .*>7, the tenant may, 
witlnn the next en.suiug agricultural year, institute 
a suit to recover from him such penalty as the Court 
thinks fit, not exceeding double the aggregate amount 
or value of all rent paid by the tenant to the land¬ 
lord during the year for which the receipt or account 
should have been delivered. 


(3) If a landlord without reasonable cause fails 
to prepare and t«tain a counterfoil or copy of a receipt 
or statement as required by either of the said sec¬ 
tions, he shall be punished with fine which may 
extend to fifty rupees. 



Ssc. 68.] PENALTrES FOR WITHHOLDING RECEIPTS, ETC. 195 

Extended to Orissa, (Not., Sept, loth, 189)}. Sub^sectioo (i) and 
sub-section (j) have been extended to the Sontbal Parganas (Not., 
Mar, 1st 1904). > 

4 

The sub-sections (3) to (8) in brackets which follow have been subs¬ 
tituted for sub-section (3) and added to the section by Act 1 , B.C, of 1907. 

[( 3 ) If a landlord or his agent without reason¬ 
able cause fails to deliver to the tenant a receipt or 
statement, or to prepare and retain a counterfoil 
or copy of a receipt or statement, as required by either 
of the said sections, such landlord or agent, as the 
^case may be, shall be liable to a fine not 
fifty rupees, to be imposed, after sumtnarj 
By the Collector. 

(4) The Collector may hold a summary inquiry 
under sub-section (3) either on information received 
from a Revenue-officer within one year, or upon com¬ 
plaint of the party aggrieved made within three 
months, from the date of failure, or upon the report 
of a Civil Court. 

(5) Where, in any case instituted under sub¬ 
section (3), the Collector discharges any landlord or 
agent, and is satisfied that the complaint of the tenant 
on which the proceedings were instituted is false or 
vexatious, the Collector may, in his discretion, by his 
order of discharge, direct the tenant to pay to such 
landlord or agent such compensation, not exceeding 
fifty rupees as the CoJlector thinks fit. 

(6) An appeal shall lie to the Commissioner of 
the Division against any order of the Collector irn- 
posiog a fine under sub-section (3) or awarding com¬ 
pensation* under sub-section (5); and the orders 
passed by the Commissioner on such appeal shall, 


exceeding 
^ inquiry, 
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subject to any order which may be passed on revision 
by the Board of Revenue, be final. 

(7) Any fine imposed or compensation awarded 
under this section may be recovered in the manner 
provided by any law for the time being in force for 
the recovery of a public demand. 

(8) For the purpose of an inquiry under this 
section, the Collector shall have power to summon 
and enforce the attendance of witnesses and compel 
the production of documents in the same manner as is* 
provided in the case of a Court under the Code of 
Civil Procedure.] 

Sub-section (l).--‘The operaiion of secUen 58 is not Smiled to the 
CAse when the payment has been made by the rc^i^tered tenant. When 
a landlord receives rent fiom a person whose uume has not been regis¬ 
tered, and thus reengnizrs him ns his tenant, he renders himself liable 
to the penalty provided for tii sec. refoses to deliver a receipt 

without reasonable cause (Narendto CUandro Ltikiri v. Asmatulia^ i 
C W. N,, xix). 

Sub^ction ( 3 ).--A Magistrate has jurisdiction to try a landlord 
for an act specified in s. 5S (3) in the same way as he would try a 
summons case (Emperor v. Rain I)as^ 9 C. W'. N-, 816). 

New But^eotiona ( 3 ) to (8;*.—The object of these new sub- 
eectiuits Is explained in the Notes on Clauses of the Bill as follows : 

The provisions of the Tenancy Act regarding the issue of properrent* 
receipts by la [idle tds are vory generally disregarded in certain parts of tbe 
province. It is considured ttecoMry to take more active meaiure to enforce 
them. At preeont, the provisions of Koction 58 can only bo set in motion on 
the emnplaiut o! the tun ant and arc practically inoperative. It is proposed, 
therefore, to give the Collector powur to take action oq reports received 
from Revenne or Judicial offioers, who will bo required to bring to tbe 
Collector's notice any breaches of the law which ootne to their knowledge. 
The power to require payment of compensation to the laodlord will, it is 
hoped, to a Urge extent debar the brio^iog of false and vexatious complaints. 
In oases where the oomplaint ia aubeUotiaUd, the Collector should be 
empowered to awaid compensation to the tenant on same loale 
at is provided in eeetion 08 (I) and (* 2 ), and where oonipeneatioD is 10 
awarded by tbe Collector, the teoant should not be allowed to ne the 
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Undlord 10 the Civil Court for Enj peneltj* It it laadviMblc ibat tenwtt 
sbonld be able to obtain damages in two different Courts ; the amendments 
proposed will be eufficient to safeguard tbeir rights and to stonre 
obedlenoe to the law.** 

4 

In the report of the Select Committee on the Bill it is said 

** We have modified ooneiderably the changes which it was prompted 
in the Bill to introduce into section 59 of the Act. The terms used in the 
sub'Secitons as drafted would pmcticallj render the failure to give a receipt 
a criminal offence, aod this is generally objected to by the aeiociatious 
of landlords consulted. We have, therefore, removed the cause of objection 
by eubstitutiog a form of procedure closely akin to that prescribed by 
section 52 of the Bsngal Surrey Act, 1875 , for the imposition of penalties, 
and by the Public Demauds Recovery Act. 1895 , for their recovery. The 
tenant must first prove that he received do rooeipt, arid we do not consider 
it necessary to make any spocific provision as to the bur<ten of proof. We 
have struck out of the clause the provisions as to coropeiwation to tenants. 
We fear tbat the prospect of this corapeosation would be a temptation to bring 
false oases. Further, we think that the provision requiring judicial officers to 
report cases of failure to grant reoeipU would be generally disregarded, while 
the report by Revenue officers can best be prescribed by executive order. We 
have, therefore, omitted the last portion of the proposed sub*Mution ( 4 ), 
aod in the same sub-MCticii have proposed a time-limit within which inform- 
ation may be laid or complaiot made*. W« consider that the Board of 
Revenue should have powor to revise any order under tlio section, and have 
made provision for this.’* 

69. (1) The Local Government shall cause to be 

prepared and kept for sale to landlords 
at all sub-divisional offices form.s of 
receipts with counterfoils and of state¬ 
ments of account suitable for use under the foregoing 
sections. 

(2) The forms may be sold in books with the 
leaves consecutively, numbered or otherwise as the 
Local Government thinks fit. 

Extended to Orissa, (Not., Sept. loth, 1S9J). 

The use of the Governmeat forms of receipt is not obligatory, 
(Government letter, No. 1542, T. R., dated September, 1885, publish- 
ed in the supplement to the Ca&m/fa of the 16th Sept., 18S5, p, 

164S). 


Liwal Govern¬ 
ment to prepare 
forms of receipt 
and account. 
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Effeat o! re¬ 
ceipt by regie- 
tBnd proprie¬ 
tor, luftQftger or 
raortOABoe. 

VW{H. O.) of 
im. 


00* Where rent is due to the proprietor, 
manager or mortgagee of an estate, the 
receipt of the person registered under 
the Land Registration Act, 1876, m 
proprietor, manager or mortgagee of 
that estate, or of his agent authorized in 
that behalf, shall be a Bufficient discharge for the 
rent; and the person liable for the rent shall not be 
entitled to plead in defence to a claim by the person 
so registered that the rent is duo to any third person. 

But nothing in this section shall affect any remedy 
which any such third person may have against the 
registered proprietor, manager or mortgagee. 


Extended to Orissa, (Not, Sept, loth., c89i). 

Land Begifltratioo Act and rulings under it.-Section 78, 
Act VH of 1876 (B. C.)> prescribes that ** no persod shall be bound to 
pay rent to any person claiming such rent as proprietor or manager of 
an estate 01 revenue-free property m respect of v'hich he la required by 
this Act to cause his name to be registered, nr as mortgager, unless the 
name of such claimant shall have been registered under this Act ; and 
no person, being liable tu pay rent to two or more such proprietors, 
managers or mortgagees holding in common tenancy, shall be bound to 
pay to any one such proprietor, n anager or mortgagee more than the 
amount which bears the same proportion to the whole of such rent as the 
extent of the interest in respect of which such proprietor, manager or 
mortgagee is registered bears to the entire estate or revenue-free property.’’ 
Section 76 is to the ctlect that *^the receipt of any proprietor, manager or 
mortgagee, whose name and the extent of whose interest is registered 
under this Act, shall aflbrd full indemnity to any person paying rent to 
such proprietor, manager or mortgagee." Section 81 of the same Act, 
however, makes the provisions of these sections subject to “the condi¬ 
tions of any written contract" and to the right of^^any person deeming 
himself to be entitled to any sum of money to recover such sum by due 
process of law from any other pe*‘son who has received the same*" 
Before the passing of the Tenancy Act, it was held that registration 
upder Bengal Act VI! of 1876 Is not a(|ly not conclusive proof, but no 
evidence at all, upon the quest loti of the title of a proprietor 
so registered, and that such registration does not relieve a 


f 
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plaintiff ftom proving his tide to land claimed by him (^<i« Bkushan 
Mahto V. Jebli Makto, | Calc., 8S3). Further, entries made under Bengal 
Act VII of 1876 by the Collector recording the names of proprietors of 
revenue paying estates are not evidence under sec 35 of the Evidence 
Act of the fact of proprietorship {Sarasv/ati Dasi v. Dhanpai Singh, 9 
Calc, 431 i 12 C.L.R., 12); and the mere fact of a person being registtred 
under the provisions of Bengal Act Vlt of 1876 as proprietor of lai^ in 
respect of which he seeks to recover rent is not sufficient to entitle him to 
sue for,it <,Ram Krishna Das v. Jiarain, 9 Calc, 517 j 12 C. L. R., 141). 

The present law.—The provisions of tbit Section are more 
stringent than those of the Land Registration Act. No person claiming 
as a proprietor can recover rent from a tenant unless bis name has been 
registered under the Land Registration Act. It is immaterial how the 
transfer of proprietorship has been effected, whether it is a case of 
transfer by purchase or a case of transfer by succession. Every person 
succeeding to the proprietary right in any estate must apply for registra¬ 
tion of his name (Panak Lai Mattdar v. Thakur Prasad Singh, 2$ Calc., 
717). It is enough for a proprietor to be registered in one district. If 
part of his estate is tr<-insferred to another district, his suit for rent should 
not be dismissed because his name has not been registered in that district 
also [Surendra JVarain Singh s.Jai Noth Das, 1 C. W. N., civ). When 
a number of tenants collect rent jointly, the fact that one of them 
alone has got his name registered under the Land Registration 
Act in respect of his share does not entitle him to recover his share of 
the rent separately (Rampad Singh v. Ramdns Pandi, 1 C. W. N., 
ccxlv). The second clause of the section practically precludes a 
defendant from impugning the title of a proprietor, manager or mortgagee, 
whose name has been registered as such under the Land Registration 
Act. It would seem that be cannot do so, even if he pays into Court the 
amount admitted to be due under the provisions of sec. 149 of this Act. 
It has, therefore, been held that a tenant cannot deny the right of a 
registered proprietor to distrain, and plead payment of rent to a third 
person whose name is not registered {Hanuman Ahir v. Govinda 
Kuar, 1 C. W. N., 318). So, too, he cannot, as a defence to a suit 
by a registered pfoprietor for rent, plead that the rent Is due to a 
mortgagee to whom the landlord has assigned a part of his interest, 
but whose name has, not been registered {Hem Chastdra Misri v. 
Saurindro Mohan Tagore, % C. W. N.. 482)- However, in one case, 
Durga Das Hatra v. Samash Akon, (4 C. W. N., 606), it has been rded 
that when a tenant in good faith and under the reasonable belief that the 
land held by him was included irf the estate of a third person, attorned 
to him four years prior to the suit, this bad the effect of dispossessing 
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the plawtiff and offendering the provisions of this section inapplicable ; 
so that the tenant was not estopped from pleading that xhe rent was dne 
to a third person, notwithstanding that the plaintiff was the registered 
proprietor. But it is only the registered proprietor who can claim the 
benefit of this section. His lessee cannot {Mahomed Mashar v. Kadir 
II C. W. N., cxxviii). A tenant cannot plead as a defence to a claim for 
renfthat it is due to a mortgagee to whom the landlord has assigned a 
part of his interest^ but whose name has not been registered {Hem 
Chandra Misti v, Sourindro Mohan Tagore^ W. N., 4S2). In a 
suit brought for Vent by a registered propnetor, the defendant cannot 
plead that the plaintifTisa henamdar {Sadhu Charam Pni v, Radhika 
Mohan Rai, 8 C. W. N., 695). 

Begistration when required.—A person appointed to be manager 
of an estate under section 9$ of this Act must have his name registered 
under the provisions of the Land Registration Act, before he can recover 
rent from the tenants of the estaVe of which he has been appointed 
manager {Makhu! AU Chaudhri v. Oirish Chandra Kundu^ 22 Calc., 634), 
So also must a person who is an administrator and as such the 
representative of a deceased proprietor of an estate, and legal owner of 
his property {McIntosh y./haru MoUai, 23 Calc., 454). 

When not required.—A Receiver appointed by a Court and 
suing as such to get in arrears which accrued during the life-time of a 
deceased registered proprietor is not required to be registered before 
being entitled to sue {Belchambers v. Hussan Ali Mirea^ 2 C. W. N,, 
4 Q 3 )* When a mortgagee bad got his name registered as such under sec 
44 of the Land Registration Act and sued fur rent, alleging that the right 
of redempti^m of the mortgagor had been extinguished by limitation, 
it was pleaded tbit in these circumstances the plaintiff was not entitled 
to sue, as he had not registered his name as proprietor. But it was held 
he was entitled to sue as mortgagee till the fact of the redemption of the 
mortgage was noted in the General Register under sec. 36 of the Act, 
and that so long as bis name continued on the register, a receipt granted 
by the nsortgagor proprietor did not operate as a valid discharge under 
sec. 78 of the Land Registratroo Act or sfc. 60 of the Tenancy Act 
{Sunday Das v, Ckarittcr Rai^ \ C. W. N,, cUiii). In a suit for enhance¬ 
ment brought by a sar 4 -peshgi ikikadar on the ground that the defend¬ 
ant paid at a rate lower than the prevailing rent, it was held that the 
suit was for the declaration of enba:,ced rates payable in future and was 
therefore not affected by the provisions of this section or of sec, 7% Act 
Vll,Ti.C.,o{\%i(>(,Waugnt Rawv, Charan Mundtr, \ C. W. 
c^xx'xV 
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A tail for rent accrulnf due p^ly during the lifetime of a registered 
proprietor and partly after his death was brought by his representatives ; 
the defence was that the suit was not mainuinable, as the plaintiffs were 
not registered proprietors and bad no certificate under the Succession 
Certificate Act ffeidj that sec. 78 of tbe Land Registration Act is not a 
bar to the realisation of rent accruing due during tbe lifetime of tbe 
registered proprietor, but a suit for rent accruing due after the death 
of the registered proprietor is not maintainable by his representatives, 
without having their names registered under the Land Registration Act. 
J/eMi also, that rent is not a **debt” within the meaning of sec. 4 of the 
Succession Certificate Act, and, therefore, op succession certificate is 
necessary Sasu v. Siiiodal Batini Basu^ 36 Calc., 536 : 

5 C. W. N., 294. See also l^ramtuia Sundari DM v. JCanad Lai Saha^ 
27 Calc., 778). 

The provisions of this section and those of section 78 of the Land 
Registration Act do not apply to a ptUmduTy and when a zamindar 
purchases a putniy the patni interest does not merge in the proprietary 
interest $0 as to make these provtsioos applicable (Jibanti Nath Khan v. 
Gokul Chandra Chaudkriy 19 Calc., 760). A patniiiar or an ijaradar is 
not proprietor of an interest in an estate within the meaning of the Land 
Registration Act h is not necessary, therefore, for a patnidar or 
ijaradar to register his name under the Act to entitle him to sue for rent 
(SukuruUn Kazi v. 3 amu Sundari Dasi^ 34 Calc., 404). So also in the 
case of the lessee of the registered proprietor [Mahomfd Musakar v. 
Alia Btiva^ 3 C. L. J., 93 n\ or to the assignee of a proprietor whose name 
has not been registered [Sara/af J/ossain v. Tarini Prasad Dottyy ii C. 
W. N., 141). But see Hem Chandra Aftsri v. Sourindra Mohan Tagorty 
5*C. W. N., 482, ante p. 200). Sec. 42 of the Act has no application to the 
case of a co*sharer who by an amicable arrangement with the other co- 
sharers has been placed in possession of a larger than his registered 
share in some mausahs, or of a less share or of no share in others. When 
the total interest which be holds in all tbe mausahs represents bis 
registered interest in the whole estate, and when the raiyats have 
acquiesced in tbe arrangement and paid rents in accordance therewith 
for several years prior to the period for which rents m the suit are claimed, 
heldy that they cannot rely on sec. 78 to dispute the landlord’s right to 
recover rent in accordance with that arrangement {Pansh Mam Dasya 
V, Naho KUhor Lakiriy 8 C. W* N., 193). 

B^iatratioa before doorM ttQffioidiit.~lt was at first held 
that a tenant is not bound to pay rent to a person merely claiming as 
pn^rietor, and that such a person cannot sue tbe tenant for rent unless 
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\ hifl been actually registered under Act-Vi I, B« C^of 1876. 

A ineM application to be registered, it was said, is not sufficient for the 
purpoie, and the registration must bave been effected before the filing of 
the lUat. Registration before the pendency of the suit is necessary 
and registration before the decree, if made, is of no avail (Surya 
Kanth Acharji v. Htmania Kumari Devt\ 16 Calc., 706 ; Dkatanidhar 
S$n Y. Wajidunmssa^ 16 Calc., 708}, But the matter was reconsidered 
in the ^ Altmudin Khan v. Hira Lai Sen^ (23 Calc., 87), in which 
the plaintiff sued the defendants in the Calcutta Small Cause Court 
for arrears of rent of certain premises in Calcutta without having 
previously caused his name to be registered under Bengal Act VII of 
r876, but at the first hearing he produced the certificate of registration 
which he bad obtained since bringing the suit. The case was ultimately 
referred to a Full Bench, to which two questions were propounded m., 

I (1) whether the suit as brought by the plaintiff, an unregistered proprietor, 
i should be dismissed, or whether a certificate of the plaintiff having Been 
registered as proprietor under the Land Registnaiion Act having been 
produced when the suit came on for trial, the trial could proceed ; (a) was 
the case of Dkaranidhar Sen v. WajidunnUsay id Caic., 708, rightly 
decided? It was held by a majority ufthe Bench that the certificate of 
j registration having been produced when the suit came on for trial, the 
1 trial could proceed. The Bench differed as to the second question, 
Petheram C. J., Hnd Beverley, who were in the minority, holding 
that the case of Dkaranidhar Sgn v. iVajidunnista bad been rightly 
decided, Norris, J., that it had been wrongly decided, and Prinsep and 
Ghosh, JJ., holding that the case being a mofussil case governed by and 
possibly decided with regard lo the Bengal Tenancy Act, the question 
whether it was or was not rightly decided had no bearing on a case like 
the piesent brought in the Calcutta Small Cause Court and relating to 
property in Calcutta, where the Bengal Tenancy Act was not applicable. 
This was followed in Hari Krishna Das y. Brindaban Shahny (i C. W, 
N., 712), which was a mofussil case, and in which it was held that a suit 
for arrears of rent should not be dismissed for want of registration of 


the plaintiff’s name at the time the suit is brought, and that iUs sufficient 
if his name is registered before the decree is made. The same rule was 
laid down In DtUhambtrs v. Kussan AH Af/r?a, (a C. W. N., 493), and 
\n Abdul Khair v. Mekir Aliy 26 Calc, 712 ; j C. W. N., 381) : so that 
x\\t casta ot Surja Kantk Acfcarji y, Hemania Kuffutri Dftfi and 


Dharanidhar Stn v. WajxduHmssOy though not expressly overruled by 
the Full Bench decision in AHmudin Khan v. Hira Lai Sen are 
practicBll7'*et aside. But actual regiitration of name it liecessary to 
euable a person to recover rent; a mete order of the Civil Court idr 
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registration It not sufficient {C/gra Uchan Tkakar v. Bidtihi Rai^ 5 C. 
W. N., 360). 

Penalty for non-regietratlon.^H some of several joint landlords 
get their names registered under the Land Registration Act in respect of 
fractional shareSf all the landlords may sue jointly for the entire rent, 
but will get a decree for a share of the rent proportionate to the share in 
respect of which their names are registered. The penalty for non¬ 
registration under sec. 78 of the Land Registration Act is the forfeiture, 
not of the whole rent, but of the rent of the share In regard to which 
the landlord is unregistered (Nil Ma/ihfib Pa/ra v. Itkan Ckafuim 
Sinha^ 35 Calc., 787 ; 3 C. W. N., 600}. 

Depoait of 

Dtpotii of nnt, 61- (l) In any of the following 

(a) when a tenant tenders money on 
account of rent and the landlord refuses to 
receive it or refuses to grant a receipt for ib ; 
(6) when a tenant bound to pay nioney on account 
of rant has reeuson to believe, owing to a 
tender having been refused or a receipt 
withheld on a previous occasion, that the 
person to whom his rent is payable will not 
be willing to receive it and to grant him a 
receipt for it; 

(c) when the rent is payable to co-sharers jointly, 
and the tenant is unable to obtain the Joint 
receipt of the co-eharers for the money, 
and no person has been empowered to 
receive the rent on their behalf ,* or 
{d) wben the tenant entertains a hona fde doubt 
as to who is entitled to receive the rent, 
the tenant may present to the Court having juris¬ 
diction to entertain a suit for the rent of his tenure 

(n By Aflt U pt uas, the appntXeaeim^ 01 to «»i portpoBod to lob, Voby., iMf. goo 
otto, p. 4 . * 
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or holding an application in writing for permission to 
deposit in the Court the full amount of the money 
then due. 

(2) The application shall contain a statement of 
the grounds on which it is made ; shall state— 

in cases (a) and {&), the name of the person to 
whose credit the deposit is to be entered, 
in ease (c), the names of the sharers to whom the 
rent is due, or of so many of them as the 
tenant'may be able to specify, and 
in case (</), the names of the person to whom the 
rent was last paid and of the person or 
persons now claiming it; 

shall be signed and verified, in the manner pre¬ 
scribed in section 52 of the Code of Civil 

XIV of 1882 . , , , 

Procedure, by the tenant, or, where he 

is not personally cognizant of the facts of the case, 
by some person so cognizant; and shall be accom¬ 
panied by a fee of such amount as the Local Govern¬ 
ment, from time to time, by rule, directs. 

Extended to Onssa, (Not., Sept., loth, 1691). 

Tender rent when vahd.—A raiyat’s tender of rent to be valid 
must he made at the proper place and lo a person authorised to receive 
the same {lsh>in Chandra Rai v. Aksanullaky x6 W. R., 79). Tenants 
;.who have been in the habit of depositin^r in Court the rent due to a laod> 
lord in his sole name are not justihed, without receiving notice or order 
to that effect, in making the deposit io the joint names of l^at landlord 
and another {Radttey v. fi/aho Kumar Mttkhurjiy 34 W. R., 138). A mis¬ 
take in the name of tbe taluh at the time of making the tender is immater¬ 
ial, especially when there is no doubt that tbe taluhdar is aware of the 
tender ^being made {Utrta Cham Sett v. Hari Prasadhftira, 10 W. R., 
loi). It may be added that in order to make a tender of money in pay¬ 
ment valid there must be an actual production of money, unless the per¬ 
son to whom the tender is made expressly or impliedly dispenses with 
such production. The offrr of payment must also be unconditional 
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(Ctanningham aod Shephard’s Contract Act, pp. 166, 167, 5th edit}. 
Deposit of rent under s. 61 must be treated as equivalent to parr pay* 
ment (AtuJ /CrtsAna Ghost v. Kriptndra Nor,vn Gkoscy I C. L. J., 114). 
A deposit of rent may be made by a tenant of bostu )aod, who is a raiyal 
of the village, altl^ough under a different landlord {Pratap Chandra Das 
V. Biitswar Paramanik^ 9 C. W. N., 416). 

When rent was tendered to plaintiflPs am-mukhtar^ but plaintiff refused 
to receive it, the defendant was held liable to pay interest, as he had not 
fuUowed the procedure prescribed by s. 61 {Ransgit Singha v. Bhagabati 
ChiXtan Rai^ 7 C. W. N., 720). SeeaUo S. A. No. ti 16 of /903, decided by 
Pratt and Mitra, JJ. on the 25th November 1904. But in Jagat Tarim 
Dasi V, Nohogopal Chakty 34 Calc. 303, 5 C. L. J., 270, it has been hid 
down that a valid tender, which has been improperly refused, but which 
is kept good, though it does not extinguish the indebtedness, stops the 
running of interest after the tcnder.O* 

Feea leviable on applications to depoait rent.—The rule 
framed by Government as to the fees to be levied under sub*section (2; 
will be found in rule 5, chap. V11 of the rules under the Tenancy Act, 
and is as follows: For deposits of rent under section 6t (2), 4 annas 

for every such deposit of Rs. 25 or less, with an additional 4 aonas for 
every Rs. 25 or part of Rs. 23 in excess: provided that in no case shall 
the fee exceed the sum of Rs. 5.” 

By notification of the Government of India, No. 4650 of the loth 
September, 1669, it has been declared that 

** the proper fee to be charged on ao application to deposit id any Court 
rent not exceeding the sum of tifteea mpoee, shall boas follows:—If the 
amount deposited does not exceed Re. 2*8, one aona ; if the amount deposited 
exceeds Ks. 2*8, but does not exceed Rs. d, two annas; M the amount 
deposited exceeds Rs. $, but does not exceed Es. 10, four anuai; if the amount 
deposited exceeds Rs. 10, but does not exceed Rs. 15 six annas ^ provided 
that no fee shall be chargeable on an application to depoeit rent in respect of 
which a fee is chargeable under any rule framed under aub-section (2) of^ 
seotion 61 of the Bengal Tenancy Act, Vill of I88n. (Sj (See High Court’s 
General Bales and Circular Orders, Civil, Chap. 11, Part IV, rale 9, p. 78). 

Limitation.—Co-sharer landlords being jointly and severally 
entitled to the rent, the service of notice of the deposit of rent on any one 
of them under sec. 61 will not reduce the period of limitation to six 

fl) The cunectswo of this decliiion it now uixler the eontiduatiou of a Pull Bonoh. 

O) tbe ftoi rttoUt^d by th« Oovtrmaoiit of IndU In eotmoettou with ^phaUiont 
for tht dtpodt of rtnt srt thaw os appUoitfout la roKpect ul which fMR bsvt alrMdr be<m 
pais nikdtr twiuos SI of tht lltunt Teoauo/ Act, VI If <4 ISSS, (n seeni'daneo wlu tht 
ootlSeatkon cf the Oovtftinwut of Bti^, utod list Dtoai&ber. ISU. (High Court's O. U, 
Kt. \ of Uth January, iSM). 
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moothf under art. 2 (a) of sch. Ill Ckand Mahton v. Gudar Singky 
e9 Calc., «83 ; 6 C. W. N., 15). 


6 i (l) If it appears to the Court to which an 
Kecmigi kTMt- application is made under the last 

foregoing section that the applicant is 
entitled under that section to deposit 
the rent, it shall receive the rent and give a receipt 
for it under the seal of the Court. 


(2) A receipt given under this section shall 
operate as an acquittance for the atnount of the rent 
payable by the tenant and deposited as aforesaid, in 
the same manner and to the same extent as if that 


amount of rent had been received— 


in cases (a) and (6) of the last foregoing section, 
by the person specified in the application as 
the person to whose credit the deposit was to 
be entered ; 

in case (c) of that section, by the co-sharers to 
whom the rent is due ; and 
in case (rf) of that section, by the person entitled 
to the rent. 


Extended to Orissa, (Not, SepL loth, i£9i}. 

Deposit when valid.—Section 6i apparently only contemplates 
the deposit of a money rent and not of a rent payable in kind: Under 
^ct VI of 1862, it t/as held that a deposit of rent contemplated by that 
'Act must be one of rent which has become due, and that the deposit 
cannot be made before the rent is due (Jiban Mandar v. Tixram&ni 
Kutmari, 6 W. R., Act X, 99). Under the old law, too, it was held that 
a deposit of rent could only be made by a registered tenant {Duli Chand 

V. Meher Chand Sahu, 8 W. R., 13S}; but there is no provision in this Act 

\ 

requiring occupancy raiyats and ralyats of an inferior status to register 
their names in the landlord’s Under tit present Act it has 

been ruled that a deposit of rent, though not made by the tenant bin)* 
self but by a transferee 00 his behalf, is a valid deposit under sec. 6i 
Lai Mukhufji v. Boiorai Uandal^ 3$ Calc., 389}. 
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Sub-MCtion ( 1 ). Duty of Ooart.^*it would ^pear upon a con* 
lideration of these two sections (61 end 63) that if a verified application 
is made to the Court, and H it contains the grounds under which an 
application under $. 61 is authorized to be made and if it also contains 
the particulars which must be mentioned, the Court is bound to receive 
the rent and give a receipt to the tenant. The Court is not authorized 
at this stage of the proceeding, or at any subsequent st^e, to enter into 
a judicial enquiry as to whether sufficient grounds in law exist entitling 

the tenant to make the deposit.It will be observed that there is no 

machinery provided for the Court to enter into a judicial enquiry in con¬ 
nection with the matter of the deposit, ndr is there any provision entitling 

the samindar to come in and to be heard upon the subject.The 

words Mhe full amount of the money then due’ in sec. 61, and * the amount 
of the rent payable by the tenant’ in $. 62, have no relation whatsoever 
to the amount of rent justly payable, but only to such rent due and 
payable. It is entirely at the option of the samindar either to receive (he 
rent deposited or not, just as he pleases. He may, if he objects to the 
amount of rent payable by the tenant for his holding, bring a suit under 
sec. 158 of the Act to have that matter determined, or he may bring 
a suit for the recovery of the wbde of the arrear of rent due to him up 
to the date of deposit within 6 months of the date of ihe service of the 
notice upon him, disregarding altogether the deposit made by the 
tenant; and if in that suit it be proved that (he tenant had without 
reasonable or probable cause neglected or refused to pay the amount of 
rent due to the samindar^ the Court might award to him damages and 
costs in addition to the rent. Hut if^ on the other hand, it appears that 
the suit of the samindar was without reasonable or probable cause, the 
Court might award the tenant damages as against the landlord. Upon 
these considerations it seems to us clear that when a deposit is made by 
a tenant, and the Court grants him a receipt, the samindar cannot in any 
way be prejudiced, and that the tenant makes such a deposit at his own 
risk” (SridAar Rai v. Rawswar Sinj^ 15 Calc., 166). 

Sub-section ( 2 ). A deposit of rent operates os an acquit¬ 
tance.**When a tenant entertains a ^na fide doubt as to who is en¬ 
titled to receive his rent, and deposits it in Court under the provisions 
of this section, hrs deposit operates as an acquittance, and when such 
a deposit is proved as a defence to a suit for rent, the suit should be 
dismissed, and when the defendant is not to blame for the litigation, 
he is entitled to his colts {Stalkartt v. Guru Das Kundu^ zi Calc., 680). 
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63 . (1) The Court receiving the deposit shall 

forthwith cause to be affixed in a coijspi- 

Notifiottion ot , , A. 1 j.* 

receipt of de- CQOU8 plttC6 tn6 Oourt-nOUSG Br TlOtl- 

**'**"' BcSion of the receipt thereof, containing 

a statement of all material particulars. 

(2) If the amount of the deposit is not paid away 
under the next following section, within the period of 
fifte en days next following the data on which the 
notification is so affixed, the Court shall forthwith— 
in cases (cn) and (6) of section 61, cause a notice of 
the receipt of the deposit to be served, free 
of charge, on the person specified in the 
application as the person to whose credit 
the deposit was to be entered ; 
in case (c) of that section, cause a notice of the 
receipt of the deposit to be posted at the 
• landlord’s village-office or in some conspicu¬ 
ous place in the village in which the hold¬ 
ing is situate ; and 

in case (d) of that section, cause a like notice to be 
served, free of charge, on every person who 
it has reason to believe claims or is entitled 
to the deposit. 

Extended to Ons5a»(Not^ Sept, loth, 1891). 

Service of notice.—The local Government has framed the 
following rule for the service of notices under this section cases (a), 

(^) and i 4 ) of section 6x herein referred lo, the notice of the receipt of the 
deposit shall be served by forwanling thetiotice by post in a letter regis¬ 
tered under Part HI of the Indian Post Office Act^ 1866, or» where the 
Court may deem it necessary, in the manner prescribed for the service of 
a summons on a defendant under the Code of Cjyil Procedure/’ (See 
rule 5, chap. V of the Government rules under the Tenancy Act)* 

liiznitatiOQ. -*A suit for arrears of rent which fell due before a 
deposit was made under sec* 61 on account of the rent of the same hold¬ 
ing roust be broaght within six months of the date of service of the notice 
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PAYMENT OF DEPOSIT OF RfeNT. 

y 

of the deposi t [Sch. \ n, Part But in a case under Act VI 

of 1862, in which a sam’-ndar had sold a/o/MJ for arrears of rent due 
for J 224 and the painidar sued for the reversal of the sale and deposited 
the rent for 1225, and the saHuntinr on the reversal of the sale of the 
paini %\xt^ for the rent of 1224 and was met with the objection that the 
suit should have been brought within six months from the date of the 
deposit uf the rent of i 32 S) it was held that the zamindar was entitled 
to recover, as he could not sue for the rent of 1224, until the sale caused 
by him for realizing those rents had been reversed {Makowed Shuhur- 
uUah V. Rumya Bibi^ 7 W. R, 487). Notice of deposit under s* 63 does 
not give a fresh and independent cause of action in respect of the balance 
then due {Atul Krishna Ghosh v. Nripendra Narain Ghosh. 1 C. L. 
ti4). 

64. (l) The Court may pay the amount of the 

mentori-e. ^eposit to any person appearing to it 
of deposit. be entitled to the same, or may, if 

it thinks fit, retain the amount pending the deoision of 
a Civil Court as to the person so entitled. 

(2) The payment may, if the Local Government 
so direct, be made by postal money-order. 

(3) If uo payment is made under this section 
befoKe the expiration of three years from the date on 
which a deposit i.s made, the amount deposited may, 
in the absence of any order of a Civil Court to the 
contrary, be repaid to the depositor upon his applica¬ 
tion and on his returning the receipt given by the 
Court with which the rent was deposited. 

(4) No suit or other proceeding shall be institut¬ 
ed against the Secretary of State for India in Coun¬ 
cil, or against any officer of the Government, in 
respect of anything done by a Court receiving a de» 
posit under the foregoing sections ; but nothing in 
this section shall prevent any person entitled to re¬ 
ceive the amount of any such deposit from recovering 

14 ' 


I'ay 

fund 
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the eaflie from a pewon to whom it ha? been paid 
under tliis section. '' 


Extended to Orissa, (Nor., Sep. loth, rS9i). 

BftMit of withdrawal of deposit of rent by laadlord.—ln 
s suit decided by the Privy Couuci/, in tvhjch a ^/nitirtr deposited ttvo 
years’ rent under this Act, and the rent was withdrawn by die landlord 
by a petition, stating that my tenant h.id deposited Rs. 1,043 >*601 due 
to me,’’ it was held that by such action the landlord must be regarded 
AS having elected to recognize and conHrm the p^tni tenure ( Madku 
Sudan Singkw. Rookfy 3$ Calc., 1 ; 1 C. W. N., 433 ; L\ ,K., 34 I. A., 164). 
The mere deposit of rent in the Collector’s office by th^ purchaser of an 
under^tenure in his own name and that of the registered tenant is 
sufficient notice to the saminilitr of such purchase, nor the mere accep¬ 
tance by the tamindffr of rent so paid an acknowledgment un bis part of 
the purchaser as his under-tenant; but ii is otherwise when there is ac¬ 
ceptance with notice, aotwtih>ianding th.ic the trau.ifer Uis not been re¬ 
gistered (Mritiin Jt\x Sarkar v. GopU Ckandm Sarkar^ 2 \i 1 .. K. A,C<, 
ly, JO W. R., 466). 


Sub-aeotioD ( 2 ).—No rule las us yet been made by the Local 
Government for the payment of deposits of rent by postal money-order. 


Court-foe leTiable on applications for the payment and 
return of deposits of rent —The Government of India by its NotiA- 
cation, No. 4650 of the loth September, 18A9, has remiited all fees payable 
under clause (ti), para (4) and clause (^), para. 2 of art. i, Srb. 11 of the 
Court Fees Act, on applications for the payment of deposit of rent in 
which the deposit d«)e» not extend Ks. 35, and the application is made 
within three months of the dace on which the deposit hrst became 
payable to (he appliciot. <liigh Coun’s Generii Rules and Circular 
Orxiers, Civil, Chap. II, Pail IV, rule 9, A (10), p. 78). But when 
the deposit exceeds Ks. 35, but is less than Ks. 50, or when the 
deposit exceeds Rs. 35, but the. application has not been made within 
three.months of the date on which the deposii became payable, theappii- 
wion fof .payment or for the return of the deposit will, if presented to 
a Civil Court of origtn.tl jurisdiction, be subject to a fee of 1 anna under 
para. 4, cl. (a), art i, Sched. 11 , A'tVll of 1870. When tKe deposit 
Amounts to or exceeds Rs. 50, and in all cases in which the application 
is made to a principal Civil Court of original jurisdiction, the application 
for the payhicnt or vcturn.of the deposit wiM be subject to a Court-fee 
duty of 8 annas, un ler para. 2. cl. art. i, Sched. 2, Act Vll of 1870. 
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Arrears of r&a,t 


65. Where a tenant is a permanent tenure-hokier, 


Arrtar^ ofrtnf. 
Liability to iftle 
for arreara id 
oaao of pertna* 
m«nt ton are, 
bolding at fixed 
ratee or ooou* 
pkQoy-holding, 


a raiyat hoMing at fixed rates or an oo- 
cupancy-raiyat, he shall not,be liable to 
ejectment for arrears of rent, but bis 
tenure or holding shall be liable to sale 
in execution of a decree for the rent 


thereof, and the rent shall be a first charge thereon. 


Extended lo Orii^a, (Not., Sept, toth., 1891). 

^ Form dr law.^Under the former Jaw, a permanent tenure-holder 
could not be ejected for arrears of rent, unless there was a condition to 
this effect in h\s Das v./a^ndra Afalltktig W. 

R.i 349 ; Bibi v. iSiruh Chtndra CbauMun\ sa W. R,, 376). 

But he could always protect himself from ejectment by paying up the 
arrears within 15 <Uvs at th^ due of tbe decree (Jan AH 

Chttudhri v. Niiyanand Ba^y lo W. R., F U., 12 ; Kamla Sakai v. Ram 
Raian Ncogi^ il W. R., 20t ; DuH CMnnd Mektr Ckand Saku^ 

B. L. R, 439; Mathtr Mohun R<U v. Ram Basu, 4 C. L. R,, 
469 ; Makomtd A/nir v. Pnaj,’' Sinj^ 7 Calc., $66; DuH Ckand 
V. Rnj Kiskofy <j Calc, SS). If there was no clause to this effect 
in hts leasf, and the tenure was transferable by tbe title deeds or 
the cuiton of the country, the landlord could only sell it (sec. io$ of 
Act X of f8$9 ; «»ec. 4, Act Vllt, B C., of 1863; »ec. 59, Act Vllt, 
B. C., of 1869). All farmer^md lcas'**holde*s, not having a permanent 
transferable interest in the Jaai, and all ralyats could be ejected for 
non-payment of rent (secs. 21 & 22, Act X of 1839 ; and 22 and 35, Act 
yill, li. C., of 18&9). Tbe High Coot r, however, in v. 

Aim Smay (8 Calc., 675; 10 C. L. K., 399), ruled that the provisions of 
sec. 39 of Act Vni, B. C,or 1869 aoplied to any tenure, which was 
transferable by sale ; so thit a landlord who had a decree for arrears 
of rent against a raiy 31 with a transferable could not eject him, 
but could only sell tbe bolding. This was followed in v< 

Fausdar MisrOy (lo Calc., 347), though Mitter j., in this case expressed 
a doubt as t9 the correctness of this ruling. 

Preeent lav.—Under the terms of this section, permanent tenure- 
holders, raiyata bolding at fixed rates and occupancy raiyats cannot be 
ejected merely on the ground of arrears of rent They can be ejected 
only on the grounds specified in secs. 10, 18 and 23 and they cannot con¬ 
tract themselves out of the provisions of this section, even thnagb secs. 
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17S and 179 are inapplicable v. An ima Prasad^ 

4 C L. J.,* szj). Only Q&n'CK:cupincy riiyat<s a*id under-rafyats can 
now be ejected for arrears of rent. Bat the tenures and holdings of ten¬ 
ants of the first three classes can be soU in execution of decrees for 
arrears of rent, and the rent is a drst charge upon them. But this can 
only be dooe by a person who is a landlord at the lime of the sale. 
Fofi if a landlord, after obtaining a decree for arrears of rent, 
against a saleable tenure loses his interest in die estate, he cannot 
briog the defaulting tenure itself to sale in execution of a decree 
for arreirs (//em Chandra Hhanfu v. Mon Mohini Dasiy 3 C. W. N., 
604 ; but a different view was uken in Ckufrafiaf Singh v. Gopi Chand 
Botkra^ 26 Calc, pp. 757* 7fio). The decision in iffm Chandra Hhanja 
V. Mon Mohini Dasi has now been overruled by a Full Bench jo 
Khetra Pal Singh v. Kriuirthnin tyi Aw/, (33 Calc., 566 ; jo C, W, N., 
$47 ; 3 C. L. J., 470,) in which it has been decided that, if at a time when 
a suit for rent is instltutei, and a decree is made, the plaintifTls still the 
btndlord, the fact that subsequently he sells his landlord's interest does 
aot prevent him from obtaining the benefit of sec. 65 of bringing to sale 
the tenure or holding in execution of such decree, the rent continuing as 
a first charge thereon. Section 65 applies to patni taluk:^ {Piari 
Mohan Mukkurji v. Ram Chandra Bosu^ 6 C.W.N., Ixxxvili). 

Rent a first charge on tenures and holdings —In several 
cases under the former law it was held that n sale held in execution of a 
decree for rent should have priority over a sale held m execution of a 
decree of the Civil Court (Khith<tri Rat v. Knghub'tr Rti, 2 W. K., 131 ; 
Gopal Mandal v, Snhhuira BoistM^ 5 W. R., 305 ,• SafarunnUsa v. 
Sesri Dkopiy 8 W. K , 384 ; Sadhtn Chandra n,wi v, Gunt Charan lUsu^ 
15 W. R., 99). Id other cases ino ajiitrary was held ^^Pranbandku Sarkar 
Sarhasundari Debi^l B. h. R-, A. C., 52, (note.); 10 W. R„ 434' 
Ram Bakth Chatlangia v HrHoynumi PM, 10 W. R,, 446 ; yVrJi/w- 
Hand Thakur v. Paresmon Jht. 13 W. K.. 449; S^ttwraddin v. 
Harisk Chandra KarmokiWy 3 B. L. R, A. C., 49 ; 13 W. R , 45?, note ; 
Daulai Ghasi Chaudkri v. Manwar^ W. R., 341 ; WMd Aii y/. 
Sadik Aliy ly . R., 4*7)- in Titlhwamt T/uikur w. Puresrnon Jka 
(13 W. R., 449). it was said that the produce of the land is by law (sec. 
112, Act X of 1859) hypothecated for the rent payable in respect thereof, 
but not the land itself The»e confiicting decisions were ail considered 
by a Full Bench in Sham Chand Knndu v. Brajanatk Pal (21 W, R., 94 • 
la B. L, R., 484), in which it was laid down that a tamindar who bad 
obtained a decree for arrears of rent of a transferable tenure was entitled 
ro sell the tenure, aniu person who had obtained a transfer of such 
tenure, which he had not registered, and could not show a sufficient 
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r 6 a 90 1 for o^t reg'isterin^, bouad by the sale, and could not set up a 
a title which he had acquired by ^ previous safe. This was followed in 
Rash Rih7n' Buniof^^dhyx v. Piari Mohan Mukhurji Calc., 346), in 
which it was ruled that a decree for rent obtained by a landlord gainst 
his registered tcnait rendered the tenure comprised in the decree liable 
fur sale, alth^m^h such tenure had passed into other hands than those 
of the judy:fneat-deb:or, and in Chandra Narain ^ingk v. Krishna Chand 
Golicha (9 Calc., 85 s}* in which a decree for arrears of rent of an under- 
tenure had bsen obuuned ajimst a tenant whn became an insolvent, 
when the whole tegu re became vested in the Official Assij^nu. On an 
application being made under secs. 59 and 60 of the Kent Law, (Beng. 
Act Vni of 1869), for an order that the tenure should be sold for its own 
arrears, this was objected toby the Official Assignee, who contended that 
the decree-holder's only right was to prove in the insolvency for the 
amount of his debt ; but it was held that whether the arrears became due 
before or after the insolvency of the judgment-debtor, the decree-holder 
was entuled to sell the tenure in execution of his decree. 

Now, hbwever, It is clear from the last clause of this section that ( 
whenever a tenure or holding is sold otherwise than in execution of a | 
decree for arrears of rent, it is vdUI subject to the lien of the landlord on ; 
it for any rent due at the time of sale. The landlord is, therefore, in the ! 
position of a fir^ mortgagee as far ns the rent is concerned (Tanrt/ > 
Prasad Rai v. Narain Kumari Dsbi^\y Calc., 301). But the purchaser 
is not personally liable for the rent which fell due before the date of bis 
purchase {Jo^emnya Dast v, Cirindf a Nath Mukhurji^ 4 C. W. 59 o)» 
So, when a tenure is sold in execution of a mortgage decree, the pur¬ 
chaser takes it subject to the liability for the rent which had accrued due 
in respect thereof at the time of its purchase [Maharuni Dnsya v. 
Martndro Lai Haiy i C. W. N., 458). But the case is different when the 
tenure or holding is sold m execution of a decree for arrears of rent, for 
in this case it passes to the purchaser free of all liability for the rent 
which had accrued due prior 10 the date of sale. This was decided in 
Faiz Rahman v. Ram Sukh Pajpaiy (21 Calc., 169), in which it said that 
^'rent falling due during the time that a tenure belongs to any particular 
tenure-holder is a first charge on the tenure only so long as it is his, and 
has not been sold for arrears of rent. This, we think, is made clear beyood 
doubt by clause (c) of section 169, which enacts that if any surplus 
remains of the proceeds realized by the sale of a tenure in execution of a 
decree for arrears of rent, after satisfying that decree, any rent falling due 
between the date of the suit in which thedeciee was passed and the date of 
sale shall be paid therefrom to the decree-holder. This provision of the 
law* evidently shows that the Legislature intended that the chvge in 
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respect Bny rent falling due between the date of suit and the date of 
sale in satisfaction of the decree passed therein, shall be transferred from 
the tenure to its sale proceeds, and that the tenure shall pass to the pur¬ 
chaser At a sate for arrears of rent free of all liability created upon it by the 
default of the previous holders.” Further, ^'section 6; which provides that 
the t^mUi'e or holding shall be liable to sale in execution of a decree for 
the rent thereof, and that the rent shall be a 6rst charge thereon, only 
Intends what is explicitly laid down in subsequent sections of the Act, 
that is, those in Chap XIV, namely, that the charge should be enforced 
by the sale of the tenure or holding free of encumbrai^es, and if in any 
case the decree for rent either has not been, or cannot be, enforced by 
the sale of the tenure, the charge created by section 65 cannot be enforc 
ed in any other way” (Sas^i IfAusan Ouha v Gxigixn Chandra Saha^ 
22 Calc., 364). So when the purchaser of a putni taluk paid off a decree 
for rent obtained against the old tenant for a period anterior to that of 
the rent decree in execution of which the tenure was sold, it was held 
that the purchaser was not entitled to contribution from the old tenant 
against whom the rent decree was obtained (/Vrtr/ Mohan Mukkurji v. 
Sriram Chandra, 0 C W. N., 794). In /Cum Surun Poddur v. Mahomed 
Latif, (3 C. W. N., 62), it was held that when a landlord himself sold an 
occupancy holding in execution of a money decree, ho could not again 
sell it in execution of a decree for rent due for past years, and that n 
purchaser at such a sale acquired no right in the holding Wherein 
execution of a decree for rent a raiyati holdmg w\s sold and purchased by 
the landlord, and the plainlifT, a mortgagee of the ruiyati holding whose 
mortgage was not annulled sued ou his mortgage, hetd, that the mortgagee 
was entitled to enforce the mortgage pn payment of the money due under 
the rent decree. The landlord, when he made the purchase, became 
absolutely entitled to the property, and the landlord's charge for rent 
which was for his benefit continued to subsist after his purchase, and 
the plaintiff was to be reg.irded as a second mortgagee (Meherunnissa v. 
Sham Sundar Bkuiya, 6 C. W. N , S34). A Uccadar on the expiry of Ins 
lease obtained a decree against a tenant for rent, which fell due during 
the pendency of his lease. In execution of this decree, the tenure was^ 
sold and purchased by A. The landlord <)btained a decree for rent for 
subsequent yeare against the same tenant In the proceedings in execu¬ 
tion taken on the decree obtained by the ticcudar, the landlord, decree- 
holder, put iu an application stating that he had obtained a decree for 
arrears of rent for later years. Subsequently, the landlord took out 
execution of his decree jind had the tenure put up to sale. A then 
tmervened, objecting to the sale of the tenure. Held, that under s. 65 of 
tUl ^Act, rent being a first charge on the tenure, that first charge did not 
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Stand in favour of the ticcadar tor the rent, which fell due during the 
pendency of his lease, but it stood in favour of the landlord in possession 
for the rent which fell due afterwards, and that the iiccadar in eicecution 
of bis decree could not sell the tenure itself so as to pass all rights in it 
to the auction-purchaser A, ao 3 annul the first charge standing on it io 
favour of the landlord. The tenure itself was liable to sale under the 
decree obtained by the landlord against the tenant {.Srintanta Roi v. 
Afa/uuUo MahatUy 31 Calc., $50 ; C. W. N., $31). Where A held a 
tenure in the benami of B, who was the recorded tenant and the latter 
without the knowledge or consent of A executed a bond in favour of the 
landlord, who knew that li was merely a benamdar^ mortgaging or 
charging the tenure for arrears of rent due in respect thereof; that 
the bond could not affect the tenure and that the landlord suing on the 
bond was not entitled 10 claim a charge on the land {Roizuddiny, 
Kali Naih Mukkurji^ 33 Calc., 985 ; 4 C. L. J., 219). 

Road 0688 and interest.- The word ^Tent'^ in this section 
includes road-cess payable by the tenant [sec 3 (;) }, and therefore, in 
the case of sale of a tenure in execution of a decree for road-cess it 
was held that the tenure itself had pas»ud and not merely the right, 
title, and incereit of the judgment-debtor {Nobin Chandrix Laskar v. 
liansinath Paranuiniky 2i Calc., 722). But it has been held 
that an amount due for cesses is only a personal debt and cannot be 
recovered under the Public Demands Recovery Act from the properly 
on which it is assessed, when such property belongs to a persou whose 
name has not been recorded as proprietor under Act VI 1 , B. C., of 
187^ {Skekaat Huisain v. Sasi Kar^ 19 Calc, 783)* Interest on 
arrears of rent is not rent as detiued tn sec. 3 (s); and so would not 
seem to be a trrst charge on a tenure or holding under the provisions of 
this section. See note, p. 32. 

Execution of decrees for arrears of rent.— Under the former 
law, a decree for arrears of rent of a saleable under-tenure could not be 
executed by the attachment of any immoveable property except the 
tenure itself, before it was shown (hat satisfaction of the decree could 
not be obtained by execution against the person or moveable property 
of the debtor: and it was enly after sale of the under-tenure that the 
other immoveable property became attachable: and process could not be 
issued against the person and property of the debtor simultaneously 
(DcanatuUah v. Nazar AH Khan^ 1 B. L. R., A. C., ai6; jo W. R,. 
341 : Jcki La! v. NxrUn^k Naraim Singh^ 4 W. R., Act X, 5 ; HuHsk 
Chanira Rai v. Collector oj Jzssorty 3 pale., Lalit Mohan 

Rai V. Binodai Dtbi^ 14 Calc., 14)- But these restrictions have 
now all been removed. Under the present law the landlord^ postrion 
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is this : he has a mortg:age or charge upon the tenure for the rentj and 
he has a remedy against the tenant personally for the debt da a to him. 
That being the case, he has a right to avail himself of either of his re* 
medies, and IS not bound to proceed against the tenure in respect of 
which the arrears hat^e accrued in the first instance, but is entitled to 
pursue his other remedies before he sells the tenure itself (Tttrifti 
Prasad Rax v. Narain Kumari Debi^ 17 Calc, 301), A landlord 
who obtains a decree for rent is entitled, if he pleases, in the 
first instance lo attach (he person of his judgment«debtor {Bha*nani 
Char an Daiia v. Pratafi Chandra Chosc^ C. W. N., $ 75 )' 
He is not obliged in the first instance to endeavour to execute 
his decree by putting up for sale the tenure, the rent in respect of 
which is in arrear, and for which he has obtained a decree. The 
provisions of sec 68 of ihe Transfer of J'roperty Act are not amongst 
those made applicable by sec. 100 of that Act to a person having a charge 
within the meaning of the latter section, and the charge referred to in 
sec. 6$ of the Actnot such a charge as that defined by section too of 
the Transfer of Property Act {Padk Chandra l>e v. 15 Calc., 492). 

In a case in which decrees for rent had been obtained against a Hindu 
widow, the question was latsed whether they were decrees merely against 
her personally, and therefore, to be saiisfied out of whatever she left at 
her death, or whether the estate which had passed to the next heirs was 
liable. It wn$ decided that (he debt could not \>t regarded as other than 
a personal debt, payment of which could be enforced against the property 
left by the widow {/Crishna itovinda MtiSHtnUar v. Jfetn Chandra 
Chaudhn\ 16 Calc. 511). When a landlord has taken a mortgage of the 
holding of a tenant, he is debarred u>'der sec. 99 of the Transfer nf Pro> 
petty Act from bringing the tenure tn sale, in execution of a rent decree 
obtained for arrears due in respect of It otherwise than by instituting a 
suit under see. 67 of that Act (Rat Rant am 7 )asi v. Surendra Nath 
Daiia^ I C, W. N., 80; Sheodeni Tewari v. Ram Saran Sinj^h^ 
26 Calc. 164), (But see hhiarajmal v. Daimy 32 Calc., 296). 
Under the head of moveable property, which a landlord is at liberty 
to proceed against in execution of a decree for arrears of rent, is 
apparently his tenant’s right to recover rent under a decree from 
an under-tenant {Mahesh Chandra Chatnrji v. Guru Prasad Rm\ 13 W. 
R., 401). But where the judgment-debtor is an agriculturist, his imple¬ 
ments of husbandry and such cattle as may in the opinion of the Court 
be necessary to enable him to earn his livelihood as such, are under sec. 
266 C. P. C., exempt from attachment and sale in execution of de¬ 
creet! ; but the materials of his houses and other buildings occupied by 
him as an agriculturist, though exempt from attachment or sale in 
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execution of ordinary decrees [ch (f) ], are yet liable to be attached and 
sold in execution of decrees for arrears of rent. ^See proviso 2 to sec. 
366, C. P. C. ; Manikial Venilal v. Lnkha^ 4 Botn., 439 ; and Radha 
Krishna Nakumji v, Balvant. Ramji^ 7 Bom., 530). A decree for the 
consolidated rent of three tenures cannot be executed by the sale of 
the. tenures. This would be making: each tenure liable for the rent of the 
other tenures (Afahtndra Ram Ttwafi v. Rant Kkimin Rai^ to C, W. N. 
ccliii ! Hridai Nath Pas v. Krishna Prasad Sarkar^ m C. W. N., 497). 
As tq^ what passes at a 8.ile held io exeostion of a decree for arrears of 
rent, /. e., whether the tenure or holding' or only the rrghu title and inter* 
est of the Jiidsment’debior, see noies to sec. i$9. 

Bights of f^tiooal oo*8harer landlords under this section. 
•^-Aocorciinj; to the terms of sec. 65, the rent due to a fractional co-sharer 
landlord would seem to be as much a first char$:e on the tenure or holding 
on which it has accrued as the rent due to thu whole body of landlords. 
But the words ^'his tenure or holding shall be liable to sale in execution of 
a decree for the rent thereof” have been interpreted as presupposing a 
suit and u decree under the Act, 1. a decree made in a suit in which 
all the landlord co*sharers are plaintifis and not merely some of them, 
that is, fractional co-sharers (Narain Vddin v. Sriwanta Ghosh^ 29 
Calc, 219). In any case the provisions of sec. 188 apparently prevent 
his enforcing his rights under this sectioni and so it has been held that an 
attachment of a tenure or holding in execution of a decree for arrears of 
rent is not such an attachment as is contemplated by sec. 170 of the Act 
(Ikni Madh'xb Rai Jaod AH Sarkary 17 Calc., 390), A fractional co¬ 
sharer who has obtained a decree for his share of the rent catinot, there¬ 
fore, sell the tenure or bolding, but only the right, title and interest of his 
judgment-debtor in it in execution of his decree, and it is clear that, were 
he to be allowed to do otherwise, it would be unfair to his other co>&har- 
ers, who had not sued for their shares of the rent. A co^sharer landlord 
has also no right under sec 65 to proceed ag.iinst a share of the holding, 
when the original holding has cot been subdivided (Hari Charan Basu 
V. RanjiiSin^h,-1 C W. S., 52c ; 25 Calc, 917). The Bengal Tenancy 
Act does not contemplate or provide for the sale of a holding at the 
instance of one only of several joint landlords, who has obtained a decree 
for the share of the rent separately due to him; sueba sale must be 
under the piowisions of the Civil Procedure Code and would not carry 

f 

with it the special incidents attaching to a sale under the Bengal Tenancy 
Act. When, therefore, an occupancy holding, not transferable by custom 
or local usage, is sold in execution of a decree obtained by one of several 
joint landlords for (be share of the rent separately due to him, the pur¬ 
chaser acquires nothing by his purchase, the judgment«debtor having 
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no saleable interest in the hold log {Samdagar Sarkar v. Krishna Chamira 
Nathy 26 Calc, 937 ; ^ C* W. N*, 742). The decree referred to in stt 65, 
for the satisfaction of which an occupancy holding can be brought 
to sale, is z decree obtained by ail the landlords, or at all esents a 
decree obtained by some of the landlords for the entire rent in the 
presence of alt. A 16 annas proprietor obtaining a decree for the whole 
rent in a suit brought against all the tenants is entitled to sell the tenure 
in execution of his decree, although he recognized the fact that the ten* 
ants had subdivided the tenure and chose to accept a decree iz^kiug 


each of them separately habre for hi$ own share of the rent {Sarko Lai v. 
tVils^Hf 32 Calc., 680}. A fractional shareholder selling a non^transfer- 
able holding in execution of a decree which he obtained for his share uf 
the rent is, therefore, in no better position than an outsider selling the 
holding in execution of a money decree ( /arip v. /law Kirmur 3 C. 
W, N., 747 ; Afro: Mollah v. Kxlsatnunnissn^ 10 C. W. N., 176 ; 4 C, L. 
J., 68^ When a co*sharer is kepi out of possession wrongfully by another 
co-sharer, e suit for contribution at the instance of the latter for rent paid 
by him durmg the period of dispossession does not lie au*ainst the former 
{.Stvarna Mayi Debt v. Hart Das Ruiy 6 C.W., N., 903). * 

Obaagea made by Act I, B. C., of 1907 . The law on ihU pouit 
has, however, been ;^tered, so far as iicngal is concerned, by s. 138 B., 
introduced loco the Act by Act 1 , H. C., of 1907, which provides for 
the passing of a tenure or bolding in execution of a decree for arrears 
of rent obtained by one or more co-sharer landlords, provided the 
suit has been framed in accordance with the ptovision» of the new section. 
See also the new section id8A. 


66. (1) When an arrear of rent remains due from : 

£jeotmeDt for a tenant not being a permanent tenure- 

arroare iu other vii 'alii* i i 

upMfi. bolder, u raiyat bolding at nsed rates or 

an occupancy-raiyat, at the end of the Bengali year 
where that year prevails, or at the end of the month 
of Jeyt where the Fasli or Arali year prevails, the 
landlord may, whether he has obtained a decree for'the 
recovery of the arrear or not, and whether he is en¬ 
titled by the terms of any contract to eject'the tenant, 
for arrears or not, institute a suit to, eject the tenant. 

(2) la a suit for ejectment feu: an arrear of rent 
a decree passed in favour of the plaintiff shall specify 
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the amount of the arrear and of the interest (if any) 
due thei^on, and the decree shall not be executed it 
that amount and the costs of the suit are paid into 
Court within^fifteen days from the date of the decree, 
or; when the Court is clo^d on the fifteenth day^ on 
the day upon which the Court re-opens. 

(3) The Court may for special reasons extend the 
period of fifteen days mantioued in thU section. 

£xc«nded to Orissa, (Not., Sept, loth, 1891). 

Bffeot of aasignment of arrears of rant.^Whes arrears of 
reiU have been assl^'ned to a third party, they are no more than civil 
debts, the .assignor is no longer the landlord, and the tenant cannot be 
ejected under this section for non*payment (S. A No. 362 of tSpj, 
decided by O^Kinealy and Rampini, JJ., i$th Feby., 1B98}. The same 
rale applies to the assignment of decrees fur arrears of rent Nn/A 
Di V. Golap Mohini Dasi^ i C. W. K., 183). 

Arrears of produce rent.-Under the provisions of Act Vill 
H. C., of 18693 suit in ejectment will lie for arrears of a Phaoli rent 
{Krishna Gcpal Mawar v. BorneSy 2 Calc., 374). rhe same would 
appear to be the case under the terms of this section. 

s 

Sub-section ( 1 ).—In Hem Chandra Bhanjo v. Mon Mohini Dust\ 
(3 C.W.N., 604)9 it was «aid, but appircntiy by way of an oMer ekcfuWy 
that section 66 does not apply to a case in which the person seeking to 
execute tbe decree is not a landlord at the time of tHb execution. See, 
however, some observation*! contra in Chatrapai Sinj^k v. Gopi Chand 
Bothroy (26 Calc., pp. 757, 760}. See note p. 212. When a suit is brought 
before the expiry of the Rengali year in respect of the an ears of rent for 
that year, the landlord is not entitled to eject the tenant under section 66 
{Guru Das Skutv. Nand Kishor Paly 26 Calc, 199). 

8ub-9ection ( 2 ).^The fifteen days grace allowed Co a lessee prior 
to ejectment cannot be negatived by any condition in the lease {Madhab 
Chandra Adit v. Bam Ka/uy 16 W. R., 151 1/00^ Ali Chaudhariy. 
Nityanand BasUy 10 W. R., F. B., is ; Duii Chand v. Raj KiskcTy 9 Calc., 
88). If the judgment-debtor, pays the decretal amount within 15 days of 
the appellate Court’s decree, be as protected from eviction {Abdul 
Rahman v. Digambati Dasiy 18 W. R., 477 ; Kur Ali Chaudhri v. Koni 
Afiah, 13 Calc., 13. See also Aam Narain Singh v. Raghu NaA Sahaiy 
22 Calc., 467). But Ia a case in which an auempt had been made by 
the Court of First Instance to modify a decree m review, #hich was 
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pronouncfld illegal, it wa<< held that the 15 days were to be reckoned 
from the only decree in the case, /. c., the ori»tinat decree of the Munsif 
(Portsk Nath Ghosh v. Krishna Lai Datta, 23 W. R., §o\ If the Court 
is closed on or before the last day of the 15 the decretal amount 

can be paid io on the hrst day the Court re-opens (Hussain AH v. 
DonzelU^ $ Calc., 906) This is now expressly made law by the terms of 
this sub-section. See, also, sec. ro, Act X of 1897. Payment into Court 
wiChin the 15 dars with a protest as to a sum improperly chained as 
interest is a sufficient payment to protect from ejectment 
Dty V. Durtfa Ntrftin t7 W. R., 462). When the decretal amount 
was paid into Court within, but not credited in the treasury until after 
the expiry of, the 15 days, it was held that this was a good payment 
(GaJaifAitr /^auri v. N<fk Piwn\ 8 Calc., 528). The decree for ejectment 
passed under sec. 66, cl. 12), need not incorporate the terms as to the 
ejectment being avoided by payment within hfteen days from the date of 
the decree. These terms are rather in the nature of a direction to the 
Court of execution (Bodh Narnin v. hfixhomf^d 26 Calc., 639 ; 3 C 
W. N., 628), 

Sub*4dCtion t 3 ).-^The Court referred to in this sub-section is ihe 
Court passing the decree or the appellate Con it, \Paa Bani Ram v. 
Prnnnatk Saha^ tS W. R., 412), but not the Court executing it {Sankar 
Sini^h V. Hixri Mohan T/iakur^ 22 W. R, 460 ; Poresh Nnik Ghosh 
V. Krishna Lai Datta^ 23 W. R., 50). The extension of time authorised 
by sec. 66, cl. (3), can He granted by the Court after the decree and not 
only when passing the decree under cl. (2). It has been further held 
by Prinsep, ]., that the application for such extension of time m.iy be 
made by the judgment-debtor on a mere petition and not in the form of 
an application for review of judgment (llodh Narmn v. Mahomed Musa^ 
26 Calc., 639 ; 3 C. W. N., 628). 


*WAiver of tho right to ojoct.—A landlord cannot sue for cancel- 
ment of lease and ejectment after be has sued for and realized the 
arrears of rent due {i/i/ush Chandra Chaturji v. Kaotarudin Lashkar^ 
7 W. R., 20). Receipt of rent subsequent to decree for ejectment from 
a tenant against whom the decree was passed renders e.Ktcution of the 
decree impossible {Nabo Krishna Mukkurfi v. Hmsh Chandra 
7 W,R^ 142 ; Savi v. Mahesh Chandra Basu^ W. R-, Sp. No., 1864, Act X, 
29). A landlord, who sues for arrears of rent for the wl^le of one 
year and a portion of the next, and r'so for ejectment, is not entitled to 
a decree for the Utter. The right to ejectment under section 22 of the 
Rent Act (heng. Act Vlll of 1869) accrues at the end of the year, 
and forfeiture or determination of the tenancy thereupon takes pldice, but 
if the landlord sues for subsequent arrears, he treats the defendant as 
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hi 5 ten^t,and the right acquired uqder that section must be taken 
to have been waived {/agvsMtr Ckaudhurain v. Ibrahim^ 

14 Calc*i 33)' . 

67. A.n firreir of raut shall be^r simple iDterest 

iiitepwt on twelve [and a half] per 

arroaw. centum per aunain from the expiration 

of that quarter of the agricultural year in which the 
instalment falls [to 

the date of payment or of the institution of the suit, 
whichever date is earlier.] 

The words within brackets have been inserted and for the words to 
the institution of the suit^ the words ^ to the date of payment or of the 
institution of the suit, whichever date is earlier,” have been substituted by 
s. 1$, Act 1 , C., 1907. 

Interoat muat be decreed.^Under the terms of this section 
interest at the rate of 12 p. c., p. a., must be decreed. The Courts have 
no discretion in the matter. Only if damages are awarded under sec. 68, 
should interest nut be «iccreed. Under the former law it has been held 
that when a decree for rent at an enhanced rate is obtained, interest 
runs on the arrears at this rate from the date on which they became due 
{Aksanullah v. Afi^tbuHin i^ahomtd^ 3 C. L. R., 382. Hot sec Ghulam 
Alt V. Gfifial Lai Tigore^ 1 W. R., 56 ; Samira Kkatun v. Gofnil Lai 
Tti^ore^ J W. R., 58 ; Raj Mokan Ne0)*i v. A nand Chandra Chaudhri^ 
TO W. R., 166). Even when a landlord has no village office and has not 
under sec. $4 (2) appointed a convenient place fur payment, arrears of 
rent will carry interest {Fakir Lai Coswami v, IV, C. Bonnerjee^ 4 C. W. 
N,, 324). The mere non>enforcenient by a landlord even for a series 
of years of his right to interest upon arrears of rent does not amount to 
a waiver of such right {/ohnri Laly, BalM Ijily 5 Calc., 102 ; 4 C. L R., 
349 T Bali Kant Basu v. Ganr,uihar Hirmas^ W. R., F. B., 13 ; Skyama 
Charan Mandat v. Hiras Mulla^ 26 Calc., 160). 

Interest only due at the end of each quarter. According 
to the terms of this section, whether the rent is payable monthly or 
quarterly, interest only runs from the expiretioa of the quarter in which 
the instalment of rent falls due. In the case of Hemanto Kumdri DeH 
V. Jagadendra Nath Rai^ (22 Cak., 221), however, their Lordships of the 
Privy Council have said *'*lt appears there are some arrears which 
have become due since the Beogal Tenancy Act, 188$. The Subordinate 
Court held that interest was to be calculated monthly on the arrears but 
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the Cbun held that under the provisions of that Act as regards 
arrears whfeh became due after (be Act came into force, the interest 

4 

should beetfculftted quarterly. It appears to (heir Lordships that the 
High Court were wrong, and that the provision in section 67 of the Act 
on which they relied, only applies, to cases when the rent is payable 
quarterly. '‘Here it is not disputed that the rent is payable monthly* and 
on rent in arrear it appears to their Lordships that interest ought to be 
calculated monthly.’^ 

Ohsoges made bj Act, IB. O, of 1907 .<»-The report of the 
Select Committee on the Bill explains the changes made in this section 
as follows 

‘*The present eUuie provides definitely for tho levy of inUrsit on arrears 
of rent before the iuHitution of a suit. This point arose in tho ooarso of oor 
diMUMioD o( clause 4 , regarding the definition of rent. Wo find that the 
frahisre of tha Aot of IfiHS apparently intended to provide for the lovy of 
interest before the in^Litnliou of a suit, and that thie was definitely allows 
by the former Acts. ?rom the wording of eecUon 67, however, it might be 
inferred that intersAt conld only be levied on arroarw in caeca where a suit had 
been inatitutod, ami that any iiiteruHt, taken before asult was brought, might 
be trenled as an illegal exaction under soclion 76. It has been represented 
that it is a common practioo fur landlords tu lake interest on arrears paid 
without irheiusCitution of a suit, and that it would bo a hardship both to land¬ 
lords and to tenants to hold that tw intorost could l»e charged union a suit 
were instituted- We coneidar that on the whole it ii advisable that the law 
Hboald contain a definite provision in regard to this matter, more ospeoiatly 
M AUcU provision would merely be caiT>*ing out the iutontion of the framers 
of the original Act. 

We also propose that the ritfi of inte.est should be altered from 12 por osnt 
to per cent. The adoption of the latter rate will greatly facilitate calodla* 
tion, and this is the rate winch is allowed by the Cess Act on arrears of cesses 
payable by tenants to land lor Je.'* 

Prodace rente.—No interest would seem lo be payable on arrears 
of produce rents, for mieresi is under this section payable only on an 
"arrear of rent^ and an “arrear" is defined in sec. 54 (3) as any instal¬ 
ment or part of an iustalmeut of rent not duly paid at or before the time 
when it falls due, and it i$ only a money rent, which is under s. 53 pay¬ 
able in instalments. See also Krishna Gop*tl Mavfor v. BarneSy {Z Calc., 
374), and BMa Sriramu/n^Z C, Vi. K,y 162 \ 

L. R * 31 L A., 31). But it would seer, that damages may be awarded 
in a suit for the money equivalent of a produce rent {Apurba Krishna 
Knx y. Ashutosk Dattay 9 C. W. N., 1x2). 

made after the pasaiog of the Aot^ Under 
Beetiou 178 (3) (h) Dothing in any cuntrart made between a landlord and 
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a tenant after the pasiing of this Act (f. e., I4tb March, 186;), th&ll 
affect the provisions of this section relating to interest payable on 
account of arrears of rent: so, in a case tn which the tenant had agreed 
by a kabnlyat executed before the pissing of the Act, but. the term of 
which expired after the Act hid come into force, to pay interest on 
arrears at the rate of i anna per rupee per mensem^ it was held that this 
was a good contract during the pendency of the lease, but on the expiry 
of its term the tenant, who had held on without executing a fresh lease, 
was liable to pay intereu on the arrears only hi the rate of rep. a, p. a. 
(Alim V. Soti'sh CMamlrn Ckaturdhurirty 24 Calc., 37) ; and when the 
lease is a subsisting one, a purchuer buys the lease subject to its terms 
including that relating' Copal Dntta v, Monnwiko La! 

DattiXy 9 C. W. N., 175 ; 32 Calc, 258. See also Raj Narain Mitra v. 
Panna Chandy 7 C. W. N., 203]. .So aha in the case of a kubulyat exempt* 
ed before the passing of the Act, when the tenant has acquired the hold^ 
ing by private purchase {,Titak Chandra Rai v. /asoda Kumar Raiy il 
C. W. N., 215). 13 ut in another case, Kithori Lai De v. Adminittrator 
General of Ben^aly [z C. W. N., 303), in which a tenant had agreed in a 
kpfulyil executed before the passing of the Act, for a term which expired 
before the Act came into force, to pay interest at the rate of 75 p. Ci, p. a., 
and who had held over on the expiry of the term of his lease and who 
was sued for .arrears accruing due after the coming into force of this Act, it 
was held that he wa^ liable to pay interest at the rate specified in the 
kibnlyaty on the ground that ht was to b^ taken as holding over on the 
same conditions a^ those set out in this Libulyaty and if any contract 
between him and his landlord was to be implied, it must be taken to 
have been entered into so soon as the lease expired rather than at the 
beginning of each year. But in the subsequent case of AH Mamnd 
Paranuintk v. Jiha^abati J>ebia (2 C. W. N., 525) this ruling was not 
followed, and the tenant who held over, and whose lease had expired 
after the parsing of the Act, was found liable to pay iotereHt on arrears 
only at 12 p. c p a The same was also held In another case, {Adminis¬ 
trator General of Bsn'^al A%raf Ali^ 28 Calc., 237., in which the lease 
Qf tenant who held over had expired before the passing of the Act. 
See Dinanalk Singh v. Abhar^m Karuniy (1 C. L. J., 8;r,) and the note 
“ Holding every* to sec. 51, p. 17*. In Kali Hath Sen v. TraHokhya Nath 
Raiy (26 Calc., 315; 3 C. W. N.. 194), it has been held that a stipulation 
for the payment of interest at an unusual and exorbitant rat^, made in a 
contract entered into before the possinv' of this Act, cannot be supposed 
to be an incident of a tenancy which would attach to it after a sale for 
arrears of rent And when in a lease the stipulatloo was that the legsee 
should pay a sum of rupees ten in default of delivery to the landlord of 
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a certain qtsanti(yof molasses, that this was merely a personal 
covenant of the lessee, and it not having been notilied in the sale pro- 
clamation, the auctioa-purchaser was not bound to pay it (J^aJ Narayan 
Mitra v. Pdnna Ckand Singh^ 7 C. W. N., 203). 

Thi8 seotioa is controUsd b7 section ITd.-^The provisions 
of this section are rendered inapplicable to permanent fftukarari leases 
by sec. lyp {Atu/yn Charan Btisu v. Tu/si Jhis Sarkar^ 2 C. W. N., 
543), This was affirmed by the KoU Bench decision in Afafan^tm Diki 
V. Makrura Bibi\ (29 Calc., 674 ; $ C. W. N,, 438), in which the ruling in 
Basanta Kumar Rni v. Bromo/ka Nath IShalfacharji^ (26 Calc., I30 j 3 
C, W. N., 36), to the contrary effect was set aside. 

68- (1) ill any suit brought for the recovery 

Powor to a^*r<i arrears of rent, it appears to the 
witJi*u.'id°w”h^ Court that the defendant has, without 

reasojiahlo or prolwhle cause, neglected 

PBriy"KueJ**for refused to pa}' the amount of rent duo 

by him, the Court may award to the 
plaintiff, in addition to the amount decreed for rent 
and costs, such damages, not exceeding twenty-five 
per centum on the amount of rent decreed, as it 
thinks fit: 

Provided that interest shall not he decreed when 
tiamages are awarded under this section. 

(2) If, in any suit brought for the recovery of 
arrears of rent, it appears to the Court that the pluin- 
tift* has instituted the suit without reasonable or pro¬ 
bable cause, the Court may award to the defendant, 
by way of damages, such sum, not exceeding twenty- 
five per centum on the whole amount claimed by the 
plaintiff, as'it thinks fit. 

Extended to Orissa, (Not., Sept, ic^b, 1891). 

Non-pAyuxoat of oomos.^T enants are liable to damages for 
neglect to pay road and public works cesses {Snrada Prasad GanguU 
V. Pra^anna Kumar Sandial^ 8 Cak., 290). This is also the case under 
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the present law, for road and public works cesses axe rent Within the 
meaning of this section [sec. 5 (5), p- 36}. 

Damages in Ueo of interest onljr up to date of 8uit,-The 
proviso to sub-section (1) provides that interest is not to be decreed 
when damages are awarded. The damages represent the sum which the 
plaintiff is allowed in lieu of interest up to the date of suit: their award 
does not interfere with the interest which under sec. 68 may be allowed 
subsequently to that date, and would certainly not prevent the Court from 
allowing interest from the date of decree (IVatson v. Srikrishna 
2\ Calc., 133)- Damages were disallowed in a suit in which a set-off had 
been claimed 00 account of a suns due to the defendant under a Privy 
Council decree v. Namcshwar A*^vr, 8 C. W. N., 

118). 

Limitation—The period of limitation in suits for arrears of rent 
is three years from the last day of the year in which the arrear fell due 
[Sch. Ill, Part I, art 3, (b) \ Applications for execution of decrees made 
under this Act, if for sums not exceeding Ks. 500, are barred, if not 
presented within three years of the date of the final decree (Sched. ni» 
Part III, art. 6). 


Produce-rents. 


Prod\ict'TVU»* 

Order for ap¬ 
praising 
(livid ing 
do«?. 


or 

pro- 


69- (I). Where rent is taken by 

appraisement or division of the 
produce,— 

(a) if either the landlord or the tenant neglects to 
attend, either personally or by agent, at the 
proper time for making the appraisement or 
division, or 


{b) if there is a dispute about the quantity, value 
or division of,the produce, 

the Collector may, on the application of cither 
party, and on his depositing such sum on account of 
expenses as the Collector may require, make an order 
appointing such officer as he thinks fit to appraise or 
divide the produce. 

15 
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(2) Collector may, without such an applica¬ 
tion, make the like order in any ease where in the 
opinion of the District or Sub-divisional Magistrate 
the making of the order would be likely to prevent a 
breach of the peace. 

(3) Where a Collector makes an order under this 
section, he may, by order, prohibit the removal of the 
produce until the appraisement or division has been 
eifected ; [but an order niade by the Collector under 
this sub-section shall not prevent the execution of any 
order passed by the Court for the distraint of the 
tenant’s crops ] 

[(4) Every officer ap|>ointed by the Collector 
under sub-section (I) to appraise or divide the pro¬ 
duce shall, for the purposes of the Indian Penal Code, 
be deemed to bo a public servant] 

Extended to Orissa, (Not., Sept, loih, 1891). 

The words ia brackets at the end of sub>section (3) and sub'Sec(ion 
(4} have been added by sec. 16, Act I, B. C., of 1907. The object of the 
addition to sub-seciion i3) is to prevent dehy arising from Civil Courts 
passing orders fur distraint and Collectors at or about the same time 
passing orders for appraisement in re^ct of the same produce. It was at 
first proposed that when an application for distraint had been made, the 
Collector should not make any order for appraisement. But it was subse¬ 
quently considered that as a distraint is made for the realization of rent 
due for not more than one year, and appraisement Is made in respect of 
.the produce still on the ground, there is no reason why appraisement 
should not proceed, although the crop is under distraint. It has there¬ 
fore been provided that an order under this section shall not interfere 
with any order passed by a Civil Court for the distraint of the crop. 

Diviaioo or appruiMment. ^Produce rents are collected on iwo 
systems—called the agorebalixi and systems. According to 

the former, the produce is divided between the landlord and tenant. 

4 I 

According to the latter, the outturn of the crop and its value are ap¬ 
praised, and the tenant pays the landlord bis share either in grain or 
money as may be agreed on. The two systems are described in a letter 
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from the Commissioner of Pfttna to the Board of Revenue, No 1130 of 
the 2X$t August, 1858, as follows. Under the system “the 

landlord employs men,'' It is said, “to watch his share of the crop 
when it approaches maturity, and when it is ready, cuts and carries 
it himself. In a more common variety of the same tenure the crop 
is cut and threshed by the raiyat under the superintendence of the 
tamindof^i servants, and the produce divided on the threshing-floor; 
but it is also matter of arrangement between the parties in this case 
whether the landlord shall have the straw or only the grain, and whether 
it shall be delivered at the threshing-floor of the ralyat^s village, or at 
some other place more convenient to the samindar.” Under the danabondi 
system, it is said, “when the crop is ripe, the pafwuriy the thg 

iminy a jareebkusk or measurer, a salit or arbitrator, naviiinda or writer'* 
and xhtjft raiyats (head raiyats) “ of the village, with the raiyat himself, 
proceed to the field in which the crop is growing. The sa/ts first makes 
an estimate of the produce, the amin then makes another. If the two 
estimates agree, the matter is considered settled. If they differ, the 
raiyat cots a where the crop is thinnest ; the samindar*s people 

cut another, where it is. heaviest. The produce is threshed out, mixed 
together, and weighed, and the produce of the whole field is estimated 
from this sample. A memorandum of the result, called a dimabandiy is 
made out by the patwari and his writer, and signed by those present. 
The raiyat is then at liberty to cut and store his grain. Thtpatu/ari 
next prepares a paper, called a bthrtey showing the amount of grain in 
the possession of the raiyat, an^ the respective shares of the malik and 
the raiyat, and sends for the m xlWf share, which the raiyat either pays 
in grain or money, as may have been agreed upon. If the agreement is 
to pay In money, thewrites to the atnlah of the surrounding 
villages for the nirik or market rate, which is returned on the back of his 
letter, and an average is then struck. It will thus be seen the ac<;ounts 
of the estimate of the crop and its weighment form the chief evidence 
in these bkaoli cases, and ^zx^jamawasil account is of comparatively 
little use.'’ 

Officers appointed to discharge the fanotlons of a OoUeo- 
tor. ~By a notification, dated list April, x886, published in the Calcutta 
Gazette of the 28th idem. Part 1 , p. 466, all officers in charge of sub-divt> 
sions were invested with the powers of a Collector for the purpose of 
discharging the functions of a Collector under sections 69 to 71 of this 
Act. By a notification, dated 28th May, 1886, published in the Calcutta 
Gazette ot the 2nd June, 1886, Part I, p. 6;2, the Deputy Collector of 
Howrah, and by a notification, dated the 4th May, 2893, published in the 
Calcutta Gazette of the jth dem, Part I, p. 274, the Deputy Collector 
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attached to the s^ar station of Gaya, were Invested with powers of a 
Collector for the purpose of discharging the functions referred to 
in these sections. See nott, p. 58. 

Collector a *'Ooiirt.'^ Officer appointed by him not a 
lie servant,'' except in Bengal.—A Collector acting under this and 
the following section Is a “Court” within the meaning of sec. 195 of the 
Criminal Procedure Code, and his sanction is necessary to the prosecu* 
tion under secs. 465 and 471 of the Penal Code of tenants who had filed 
rent receipts alleged to be forgeries in certain appraisement proceedings 
before him SaAai v. A'ohV ty Calc, 87a). But a person 

nominated by the Collector under this section for the purpose of making 
ft division of crops between the landlord and tenant is not a “public 
servant'' within the meaning of section 186 of the Penal Codt(CAa//at 
Lall y. TAaiur Prasad^ 18 Calc., 518). Sub-section (4) sets aside this 
ruling in the province of Bengal. 

Collector not empowered to decide disputes as to nature 
of tenancy.^Neither this nor the following section gives the Collector 
power to decide disputes as to whether the tenancy is a bkaoU one, or 
one held on a money rent When there is a bonA fide dispute as to wbe* 
ther rent is bhaoli or a Deputy Collector has no jurisdiction to 

proceed under secs. 69 and 70 i^Nukkeda Sin^k v. Ripu Mar dan Singh y 
4 C. W. N., ? 39 )- 

h co^aharer landlord cannot apply for appraisement or 
division.—An application under s. 69 cannot be made by some oqly of 
a body of landlords, such an application being authorized by the pro- 
visions of the Bengal Tenancy Act and not by those of the Civil 
Procedure Code {Nukkeda Singh v. Ripu Mardan Singhy 4 C. W. N., 339.} 

No etamp duty leviable.—Art 4, Sched. 11 , Act ! of 1879, 
exempts from stamp duty an appraisement of crops for the purpose of 
ascertaining the amount to be given to a landlord as rent 


Notice.—The Collector is apparently not bound to give the 
opposite party any notice before making an onler under this section, 
though under section 70, sub-section (?) the officer appointed to make an 
appraisement or division must give the opposite party notice of the time 
and place at which the appraisement or division will be made ; but it 
would seem desirable that in ordinary circumstances he should do so. 


70. (1) When a ColJector appoints an officer under 
the last foregoing section, the Collector 
v^noffio«r4'' may, in his discretion, direct the officer 

to associate with himself any other 
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persons as assessors, and may give him instructions 
regarding the number, qualifications and mode of 
selection of those assessors (if any), and the procedure 
to be followed in making the appraisement or division 
and the oflReer shall conform to the instructions so 
given. 

(2) The officer shall, before making an appraise¬ 
ment or division, give notice to the landlord and 
tenant of the time and place at which the appraise¬ 
ment or division will be made ; but if either the land¬ 
lord or the tenant fails to attend either personally or 
by agent, he may proceed ex parte. 

(3) When the officer has made the appraisement 
or division, he shall submit a report of his proceed¬ 
ings to the Collector. 

(4) The Collector shall consider the report, and 
aft^r giving the parties an opportunity of being heard 
and making such enquiry (if any) as he may think 
necessary, shall pass such order thereon ns he thinks 
just. 

(5) The Collector may, if he thinks fit, refer any 
question in dispute between the parties for the deci¬ 
sion of a Civil Court, but subject as aforesaid, his 
order shall be final and shall, on application to a Civil 
Court by the landlord or the tenant, be enforceable as 
a decree. 

(6) Where the officer makes an appraisement, the 
appraisement papers shall be filed in the Collector’s 
office. 

Extended to Orissa, (Not., Sept joth, 1891). 
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SulHideUOQ ( 5 ).*^Until a Collector passes a final order under the 
sUb^tection, either the landlord or the tenant can institute a suit in 
the Civil Court for the purpose of having decided the questions at issue 
between them, and the fact of an application having been made to the 
Collector under sec. 69 will not be a bar to the prosecution of such 
a suit “The jarisdiction of the Civil Couit is superior to thatpf the 
Collector under secs 69 and 70 of the Beng.il Tenancy Act, and, so long 
as no final order has been passed by the Collector under those sections, 
it is quite competent to the Civil Court 10 proceed with a suit involving 
the decision of the same question, and, if necessary, to direct the Col¬ 
lector to stay his hand ; and there is nothing in the Bengal Tenancy 
Act to show that the provisions of the Civil Procedure Code relating to 
the taking charge of property in dispute for its preservation and to the 
appointment of Receivers are not applicable under sec. 143 of that Act 
to suits between landlord and tenant” (S. As., Nos. 1560 to 1582 and t8o8 
to 1810 of 1888, decided by Uanerjee and Rampini, JJ., 32nd July, 1889}. 
The order of a Collector passed under sec. 70 (5) is final only when the 
proceedings are between landlord and tenants. As between tenants and 
third partiea, his decision is not final, and a suit will lie for establishment 
of title and for recovery of the crops (Ckhcdi v Ckhedan^ \ C. L. J., 

52 « j 32 Calc, 422). 

71. (1) Where rent is taken by Appraisement of 
UigbtH ami produce, the tenant shall be entitled 
pMBeflttion ^ of exclusive possession of the pro- 

duce, 

(2) Where rent is taken by division of the produce, 
the tenant shall be entitled to the exclusive posses¬ 
sion of the whole produce until it is divided, but shall 
not be entitled to remove any portion ot the produce 
from the threshing-floor at such a time or in such a 
manner as to prevent the due division thereof at the 
proper time. 

(S) In either case the tenant shall be entitled to 
cut and harvest the produce indue course of husband¬ 
ry without any interference on the part of the land¬ 
lord. 
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(4) If the tenant removed any portion of the pro¬ 
duce at such a time or in such a manner as to prevent 
the due appraisement or diviaton thereof at the proper 
time^ the produce shall be deemed to have bean as 
full as the fullest crop of the same description ap¬ 
praised in the neighbourhood on similar land for that 
harvest. 

Extended to Orisu, (Not., Sept. loth. 1891). 

Penalties for mterferenoe with the produce.***Under Bed. 
>36 (1} (c'f \( any person otherwise than in accordance with this Act or 
some other enactment for the time being in force, except with the 
authority or consent of the tenant, prevents or attempts to prevent the 
reaping, gathering, storing, removing or otherwise dealing with any 
produce of a holding, he shall be deemed to have committed criminal 
trespass within the meaning of the Indian Penal Code. And under 
section rS6 (2), any person who abets wjthin the meaning of the Indian 
Penal Code the doing of any act mentioned in sub-section (i), shall 
be deemed to have abetted the commission of criminal trespass within 
the meaning of that Code. 

Suit against a depositary.—'In the course of proceedings under 
sections 6$ and 70 of this Act, the landlord's share of the produce was 
deposited with two independent persons, who executed a receipt, 
agreeing to deliver it up, whenever called on to do so. Subsequently, 
the landlord applied 10 the Collector for his share of this produce, 
and one of the depositaries appeared and stated that the .whole of the 
produce, excepting 40 maunds, had been destroyed by rain. On the 
Collector declining to give the landlord any relief, he instituted a stut 
against the depositaries in the Civil Court for the value of the 
produce deposited with them, and it was held (1) that the receipt 
executed by the defendants established privity between them and the 
plaintiff, and (2} that when a plaintiff seeks relief io the Civil Court not 
against his tenant, but against a third party, a depositary or bailee, 
there is nothing in sections 69 and 70 Co bar his suit (J<^u Sin^h v. 
Chua 22 Calc, 480). 

Suite tOT produce rente.—Arrears of produce rents can be sued 
for {Krishna Bandku BKaitacharji v. Rotishy 2$ W. ft, 307) and such 
suits lie in the Civi) CouH and not in the Small Cause Court (Shama 
Mehta v. Rajani Raswas, i C. W. N., 55 ; Krishna Bandku v. RoHshy 2$ 
W. R., 307 ; Tatuddin v. Ram Prasad Bhagaty ' t All., 217}* See notes 
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pp. a6,168. The damage to the plaiotiff is the value of the crops at 
the time they were due and not subsequently {Lackman Prasai v. 
Hulash MaA/anj 2 B. L. R., App.» 27; ti W. R., 151). A kfuura^ 
or appraisement of the crop, though not made in the presence of the 
tenant (a danabandi tenant) is evidence against him, if he had notice 
when the khasra was about to be made {//ari Narain Singk v. BcljU 
JkOy 24 W. R., 125). A landlord who refuses to accept rent in kind 
when it is offered to him on the ground that he is suing for a money 
rent, cannot on the dismissal of his suit come into Court again and 
sue his tenant for the value of what he refused when it was proffered 
(Narain Gir v. Gaur Saran Das^ 23 W. K., 368).^ In a suit for arrears 
of rent of a produce rent in which interest was claimed under a custom 
it was held that (he plaintiff not having proved the alleged custom, 
secs., 54 (3), 67 and 68 were applicable, ^nd the plaintiff was not entitled 
to get interest as claimed, but damages at the rale of 2; p. c. {Apurba 
Krishna Rat v, Ashutosk Datfa, 8 C. W. N., cclxxxiv). 


Liability for rent on chamje of landlord or after 

transfer oj tenure or Iwlding. 

72. (1) A tenant shall not, when 
his landlonl’s Interest is transferred, 
be liable to the transferee for rent 
which became due after the transfer 
and was paid to the landlord whose 
interest was so transferred, unless 
the transferee has before the payment given notice of 
the transfer to the tenant. 


Liahiliiy for rr.nt oh 
chanift ot imx’liord w 
aftr.r tran/iftr of ienurr 
or hoitliny. 

Tenant not liable to 
transforee of land¬ 
lord's interest for rent 
paid to former land* 
lord, without mitice 
of Iho trantlor. 


( 2 ) Where there is more than one tenant paying 
rent to the landlord whose interest is transferred, a 
general notice from the transfer^ to the tenants pub¬ 
lished in the prescribed manner shall be a sufficient 
notice for the purposes of this section. 


Extended to Orissa, (Not, Sept, loih, 1891). 

Bent ia aeoa 72 to 7 S inolodes money reooTeraUe ae 
rent—Under sec. 3 (5), the word "rent” io secs. 72 to 75 includes also 
money recoverable under any enactment for the time being in force as 
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rent See note, p. 29. Where e landlord transferred his interest to another 
penon and the tenant got notice of the transfer from the transferor, but 
not from the transferee : that payments of rent made to the transferor 

after such notice were not valid payments, and the transferee could claim 
them from the tenant. The object of sub-section (2) of s. 72 is to relieve 
the transferee landlord of the necessity of giving notice to each tenant : 
it does not make such notice a necessary notice (NMn Chandra 
Chaudkuri v. Sunn dr a Nath Gkosky 7 C. W. N., 454). 

Landlord's right to transfer his interest.^ A landlord can 
create a tenure intermediate between him and his tenants, but they are 
not bound to pay rent to tbe tenure-holder, till they have received notice 
of the assignment Ahtnud v. Asieudin^ W. R., Sp. No., 1864, 

Act X, 129). A parcel of land being a portion of the land composing a 
patfii can be sold in execution of a decree against the pafnidar and the 
tenant will be liable to pay rent to the purchaser after receipt of notice 
of the purchase {Madhab Ratn v. Doyal Chandra Ghcsh^ 2 C. W. N., 
108 ; 2$ Calc., 445). Hut a landlord cannot grant two leases of the same 
interest in the same property (AW/eiw v. Panchu Mamitly ji W. R., 128). 
If a raiyat without notice of the assignment o( hi» landlord’s interest 
pays his rent to the former landlord, the transferee cannot recover from 
him rent so paid (Nil R*u v. MVA, 4 W. R., Act X, 38). This is in 
accordance with the provisions of see. 50 of the Transfer of Property 
Act, which, however, require that the rent should be paid in good faith to 
the person of whom the tenant in good faith held the property. The 
element of good faith does not seem to be required Sy the terms of sec. 
72. If tenants after having had notice of the purchase of a samindari 
choose to continue to pay their rents to, or for the use of, the former 
proprietor, they do so at their own peril, and cannot plead such pay¬ 
ments in answer to a suit for rent by the new owner {ColUctor cf Rajsha- 
kyev, Harasundafi Dcbiy \V. R., Sp. No, 1864, Act X, 6). The same 
rule applies when tenants continue to pay rent to co-sbarcr landlords 
afler notice of the acquisition by the third party of an interest in the land 
(Asifn V. Ram Lall Shaha^ 25 Calc., 330). 

Bent paid in advance.,^A tenant who pays rent to his landlord 
in advance is not, under the terms of this section, entitled to credit from 
the transferee for this payment The landlord may sue both tbe tenant 
and the transferee for the rent ( Madan Mohan Lai v. Hollowayy 
12 Calc. 5 S 5 X But in one case decided under tbe former law it was 
ruled that an auction-purchaser with notice of a payment in advance, 
made by the tenant to the furmer proprietors, of rent due for a period 
subsequent to the date of purchase, is bound by such payment Lai 
Saha y./aj^ndra Narain Raiy 18 W. R., 328). tn another case it was 
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kild that a purchaser of land is bound by a contract between his vendor 
and a tenant, which ts secured by the rent of the land remainiog in the 
hands of such tenant^ the contract being in the nature of an assignment 
of rent of the property sold {Churaman Singh v. Paiu Kuar^ Q4 W.R., 
68 ). 

Back rents.—Back rents may be assigned (Harinatk Mazumdar y. 
Moran Co,, W.R., Sp. No., 1864, Act X, ray), but the aesignment is 
not valid against the tenant unless he has had express notice, or is a 
party to or otherwise aware, of the transfer (secs. 131 and 132 of the 
Transfer of Property Act). Under the provisions of sec. 135 of the 
Transfer of Property A^t, a debtor is discharged by paying to the 
creditor before judgment the price and incidental expenses of the 
purchase of the debt (Mutiiratn /{argh v. Man Chandra C/uthravar/tg, 
SI Calc., 568). Suit for arrears of back rents, though held under the old 
law to be suits for rent {/ifijhna Kumar Mitra v. Mo/ush Chandra 
Banurji, W. R,, Sp. No,, 1864, Act X, 3; ffarinath Mazumdary. Moran 

Co., W. R, Sp. No., 1864, Act X, 127 ; see con/ra, Hhagwan Sah4n 
V. Satigcshar Chaudhri, 19 W. R., 431), would not seem to be suits for rent 
under the present Act. They are suits for debt only; for rent under sec. 
3 (5) is whatever i^ payable by a tenant to his landlord and the a&aignM 
of the hack rents cannot have been the landlord of the tenant at the time 
the rents accrued. See note to sec. 66 p. 219. Under sec. 148 {A) execu¬ 
tion of a decree for arrears of rent cannot be taken out by an assignee, 
unless the landlord's ioterest in the land has become and is vested in 
him {Dinonatk Dt V. Goiafi Mohini Dasi, 1 C. W. N., 183). 

Service of DOtioeB.^Sub-sectidn (1) of sec. 72 does not require 
that the notice therein contemplated should be served in any particular 
manner. It does not require to be served in the manner prescribed by 
rule 3, Chap. 1 of the Govt, rules under the Tenancy Act {Madhah Ram 
V. Doyal Chafgdra Gkosk, 25 Calc., 445 ; 2 C. W, N., 108). A special 
rule has been passed for the service of the general notice referred to in 
sub'section (2) of this section (see rule 6, Chap. V of the Govt, rules, 
Appendix I). 

% 

Apportionment of rent.—Under sec. 37 of the Transfer of Pro¬ 
perty Act, when, in consequence of a transfer, property is divided and 
held in several shares, and thereupon the benefit of any obligation 
relating to the property as a whole passes from one to several owners 
of the property, the corresponding duty shall in the absence of a con¬ 
tract to the contrary amongst the owners, be performed in favour of 
each of such owners in proportion to the value of his share in such pro¬ 
perty, provided the duly can be severed and the person on whom the 
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duty U«5 has had reasonable ootice of the severance. But the provi¬ 
sions of this secttoo do not apply to leases for agricultural purposes, 
unless add until the Local Government by notidcation in the official 
Gazette so directs. No such notihcatiou has as yet been issued, so that 
there is as yet no definite le<al provision for the apportionment of rents, 
when the interests of the landlord are transferred to more than one 
person. Under the Estates Partition Act, (V, B. C., of (S97,) when a 
revenue paying estate is being divided, if it be necessary to divide 
tenures or holdings, rents can be apportioned between the different 
proprietors by the Revenue Officer entrusted with the duty of making 
the partition (see secs. 81 and S3, Act V, B. C., of 1897). In all other 
cases recourse must be had to a civil suit and the rents will then be 
apportioned by this Court, though there is no express law on the 
subject to guide it. There is no provision in this Act for the appor« 
tionment of rent, which is **required by the necessities of mankind, 
the exigencies of families and the demands of business.” The .ibsence 
of such provision has always been a fruitful source of litigation and 
harassment to raiyats”. (Rent Commission Kept., V0I. I. p. 57, para 127). 

There are many cases under the old law, in which it ha» been ruled 
thti the Civil Courts can apportion rents on a suit being brought for 
the purpose. Thus, in the case of (lent Madkub Ghosh v. Thukur "Dass 
AfaHiia/ (B. L. R., F. U., 588; 6 W. R., Act X, 71) Peacock, C. J., 
'said It appears that the tenant originally held under four brothers 

of whom Gobind Manias husband, Sri Krishna, was one. They were a 
joint family, and the tenant w.is paying rent to them'jointly. I should 
have thought myself, though it is unnecessary to express any decisive 
opinion on the point, that where rent is received by a joint family, the 
tenant is not liable to be sued by each member of the joint family for a 
separate share of rent. But if the estate is severed by part'uiou, and, 
instead of being a joint estate, becomes se pi rate estates, then the rent 
would be apportioned rn respect of the several allotments, and each 
member would be entitled to sue for his separate share of the rent in 
respect of the lands allotted to him oa partition.” Then, in Oopanand 
Jha V. Govind Prasad^ {12 W. R., 109) it was ruled that when a lessee 
is evicted by title paramount to that of his lessor, an apportionment 
of the rent may take place in an action brought for the purpose, 
and that the onus is on the lessor to show what is the fair rent 
of the land out of which the tenant was not evicted. Again, in 
Srtna/h Chandra Chaudkri v. Moktsk Chandra Bandopadhya^ (1 C. 
L. R., 4$3), it appeared that the Rajah Gopal Singh Deb was the 
proprietor of seven mauaas which were let in paint. Three ot them 
were bought at a sale in execution of a money decree* against Rajah 
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Gopal Singh Deb by the ptaieiiffs and four by the defendants, and 
the plaint)As sued the paimJars for the proportionate amount of the rent 
due to them and for the determination of that amount, making the 
purchasers of the remainin$« four rMusas parties defendant; and it was 
held that the suit was properly framed. In Annoda Charon R(U v. 
Kali Kumar Rai^ (4 Calc., 89), the Court (Garth, C. J., and McDonell, 
J.,] said If ijmtili property is let to a tenant at one entire rent, we 
think it clear, upon principle and authority, that the rent is due in its 
entirety to all the co-sharers, and that all are bound to sue for it; and 
that no cO'Sharer can sue to recover the amount of his share separately, 
whether the other co*sharers ai^ made parties tn the suit or not. Of 
course, if the land demised ceases to be ijfnnliy and one portion of tlie 
divided area becomes the properly 0/ A, whilst another becomes the 
pro{>erty of D, it is necessary that an apportionment of the rent should 
take place; and then, in order to obtain such an apportionment, it 
would be ({uke proper ih^t either A or i\ should bring a suit against the 
tenant for so much of the rent as he considers his proper poriion, mak* 
ing li or A, as the case may be, defendant to the suit. But here there 
has been no. division of the are.a of the property. The area is entire, 
the rent has aUvays been paid by the len.int in its entirety, and ike 
title of the other co«sharers remains The suit was accordingly 

dismissed. In Ishar Chandra Datta v. Ram Kthhna (5 Calc., 902 ; 

6 C. L. R., 42 iX it was held by a Full Bench, “ that a sale of a'share in ^ 
a tenure, which has been let out to a tenant in its entirely, does not 
of itself necessarily effect a severance of the tenure or an apportionment 
of the rent; but if (he purchaser of the share desires to have such a 
severance or apportionment, he is* entitled to enforce it by taking 
proper steps for that purpose. If he takes no such steps, then the 
tenant is justified in paying the entire rent, as before, to all the parties 
entitled to it. But if the purchaser desires to effect a severance 
of the tenure, and an apponlcmment of the rent^ he must give the 
tenant due notice to that effect, and. then, if an amicable apporiionment 
of the rent cannot be made by arrangement between all the parties 
concerned, the purchaser may bring a suit against the tenant for the 
purpose o! having the rent apportioned, niaking all the other co-sharers 
parlies to the suit” Jt is impossible npon principle, it is further said, 
to distinguish cases, when a tenure is sold privately, from those when 
it is sold by public auction ; or, on the other hand, to distinguish cases, 
when a tenure is severed by different portions of its area being sold 10 
different persons, from those when it is sold to different persons in un- 
^vided shares. In all cases of this kind, the entirety of the joint 
interest should'be considered as severable at the option of the 
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purchaser, and it would lead to most inconvenieot results, and to the 
depreciation of the property thus sold in different lots, if the purchasers 
of such lots were compelled to collect their rents in one entire sum con¬ 
jointly with one another, or with the owner of the unsold shares or 
portions.” In Prasad v. Gkosita Ghorioy (ri Calc, 284), the 

plaietiff held a jote under the defendant and his co-sharers, who were 
jointly in possession of an estate paying revenue to Government. A 
hatwara of this estate was effected in 1877, and out of the pUintifTs 
joU lands, a plot of land fifteen cottahs in extent, fell to theor 
divided share of the defenclanis. The rate of rent according to the 
plaintifT at which he held the land while the eslaie was joint was Rs. 4 
per higha^ but on partition the defendants demanded and enforced pay* 
ment of Rs. $ on account of the fifteen cottahs plot that fell to their 
patti. The plaintiff then sued under s. 19 of Act VI 11 , B. C., of 1869 
for abatement of rent, and obtained a decree. In second appeal the 
decree was affirmed, but it was pointed out that the suit was not pro¬ 
perly one for abatement, but one for apportionment of rent, and for a 
declaration that afterthe share of the rent which the plaintiff 
was liable to pay to the defendant was as stated by the plaintiff. When 
CO- sharer had obtained a decree for his share of the rent separately, 
and the other co-sharers served notices «'ind sued for apportionment of 
rent, it was held that there was no reason why the rent should not be 
.apportioned, provided the notice was sufficient (Danwari Lai Mitra v. 
KuUdananda ChaudhrL x C. W. N*, clxxxviii). A decree had deter¬ 
mined that lands leased in mukarari to a lessee with a fixed rent thereon, 
were less in extent than they were specified to be in the pattahs that 
comprised them, the le^sjrs not having title to the whole, and the lessee 
had obtained possession of the less estate. The revenue paying mehal 
within .which were the lands subject to the mukarari, such lands being 
shares of miuza/ts therein, was afterwards sold for arrears under Act 
XI of 1S59. The purchaser at that sale was sued by the mukararidar 
to make good her incumbrance under sec. 54 of the Act. The lease 
w is maintained by the decree that followed, but only as to part of 
the shares specified in the paUaks. In a suit for mesne profits 
brought by the lessee ag^pst the purchaser's heir, who filed a 
cross-suit against her for rent, it was held that as the lessee had not 
proved that she, having bad possession under the lessee, had been dis¬ 
possessed by the purchaser, there had not been an eviction in the proper 
sense of the word. But when in her suit for possession, part only was 
decreed to her, and she was precluded by the result from getting a sub¬ 
stantial part, her position was the same as if she had been evicted. She, 
therefore, had the same equity for an apportionment as if she had been 
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evicted {Im^mbandi Btgam v. KamUswari Prasad^ Ca 1 c.» 1005 ; L. 

31 L Am 118}. Wh6C% the act of the landlord is not a mere trespass, bot 

4 

something of a graver character interfering substantially with the enjoy- 
roent by the tenant of the demised property, the tenant is entitled to a 
suspension of rent during such interference, even though there may not 
be actual aviction, and if such interference be commiit^ in respect of 
even a portion of the property, there should be no apportionment rent, 
when the whole rent is equally chargeable upon every part of the land. 
But if the interference is in respect of only a certain portion of the demis¬ 
ed property, the rent for which is separately assessed, there should be 
apportionment (Dhanpai Singh v, Mahomed Kazim /spahatftf 24 Calc., 
396). If the lease under which the tenure is held reserves rent at a 
certain rate per it cannot be said that each is separately 

assessed and separately chargeable with rent; so if the landlord dispos¬ 
sesses the tenant from some of the lands of the tenure, he cannot claim 
rent for the lands that remain in the tenant’s possession (//aro Kumari 
V. Puma Chandra Sarbogya^ 28 Calc, 188). When the plaintiffs, who 
arc joint landlords, have in suits separately instituted by them against 
the tenant defendant asked for apportionment of rent and for recovery of 
rents due on such apportionment, and all the parties interested have 
been made parties to the suits, there is no reason why the plaintiffs 
should not have the rents apportioned, and the apportionment may take 
place in respect both of the arrears alleged to be due and the future rent 
{Pajnarain Mitra v Ekadasi Bag^ 27 Calc, 479 ; 4 C. W. N., 494). 

Apportionment of cesses. Where a Collector has under the 
Cess Act determined the annual value in respect of certain land and a 
portion of that land is subsequently granted as a tenure to an under¬ 
tenant and the Collector has not seiparately assessed the annual value 
of the land of the tenure so created, the under-tenant is nevectheless 
liable for any cesses in respect of that land. In such a case it is com¬ 
petent IQ a Court to ascertain the annual value of the land comprised in 
the defendant’s tenure, so as to ascertain the amount due for cesses {Hart 
Mohan Dalai v. Ashlosh Dhury 4 C. W. N, 776). 

All 00-Bbarera must bo made parties.^In a suit for apportion¬ 
ment of rent, tbe plaintiff must make all hi^ co-sbarers parties, otherwise 
the suit is badly framed aod should be dismissed {/shar Chandra DaSta 
V. Ham Krishna Dasy 5 Calc., 902; 6 C. L. R., 421 ; Abhcd Govind 
Chaudhri v. Hart Ckaran Ckaudhriy 8 Calc, 277). A teaaot held certain 
land under a lease which providou that after the land had been fully 
brought under cultivation, there should be a tneasuremeot and aa adjust¬ 
ment of the rent finally and once for all, and after that there should be. 
no fup*'^r change in the rent. One of the landlords then brought a suit, 
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alleging tbat the lead hedheea fully brought under cultivatioxif and th&t 
there had been a measurement, and, therefore, the* prayed for an adjust* 
ment ol her share of the rent It was held that on the terms of the lease 
the final adjustment of the rent could be obtained only bjr a suit brought 
by all the landlords, or by a siut by some of them, if the others refused 
to jdin, but in that case the salt mun be for the adjustment of the entire 
rent and all the necessary parties must be properly before the Court 
{Bifuiu Dan v, Piari Mohan Basu^ 20 Calc., 107). 

Separate payment of rent not conoluaive eTidenoe of 
apportionment-^When a tenant has agreed with his landlords 
to pay a certain rent for his whole holding, the fact that he has 
paid each landlord his proportionate share of the rent is not con* 
elusive, but merely presumptive evidence that the rent has been 
apportioned between the landlords {Anu Mandat v. Kamaludxn^ i C. L. 
R,, 248). 

Aoorual of rent.—Under sec. 36 of Act IV of 1682, in the absence 
of n contract or local usage to (he contrar>% rent shall, on the transfer of 
the interest of the person entitled to receive it, be deemed as between the 
transferor and transferee to accrue due from day to day, and to be 
apportionable accordingly, but to be piyable on the days appointed for 
the payment thereof. But, according xo X\\t \t\ Satyendra Nath 
Thaknry. Nitkanih Singh^ (21 Calc., 383', rent under this Act “should 
ordinarily be regarded not as accruing from day to day, but as falling 
due only at stated timen accordin;^' to the contract of tenancy or the general 
law in the absence of such contract, as laid down in sec. 53 of the Bengal 
Tenancy Act.” See notes to sec, 53, p. tS 6. When a landlord has brought 
a tenure to sale in execution of a decree for arrears of rent, the purchaser 
becomes bis tenant only from the date of the confirmation of the sale, 
and the arrears accruing due between the date of sale and the date of 
confirmation of sale must be treated as arrears of rent payable by the 
out going tenant, whose interest docs not cease till the sale Is confirmed 
(fCarunamai Banurji v. Surendro Nath Mukkurjiy 2 C. W. N., cccxxvii). 

73- When an occupancy-raiyat transfers his 

Lifcbiiity for holding ‘without the consent of the 

iandlord, the transferor and transferee 
oy-hoiding. jointly and severally liable to 

the lanc^lord for arrears of rent accruing due after the 
transfer, unless and until notice of the transfer is 
given to the landlord in the prescribed manner. 
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Exteaded to Orissa, {Not., Sept loth 1891). 

Application of the seotion.—The provisions of this section 
would seem to be applicable only to such occupancy rights as are transfer* 
able by local usege (see note to sec. 26, pp. r 11*115. | The transferee is of 
course not personally liable for rent which accrued due before he became 
the owner {Rash Bihari Bandopadkya v. Ptari Mokun Mukkurjiy 4 Calc., 
346). In no case can an occupancy raiyat transfer a share of bis hold* 
ing without the consent in writing of his landlord (sec. 88). An occu* 
pancy raiyat cannot now sue his landlord for tegistration of his name in 
the landlord's tcrishiah and for the striking off of his transferor’s name: 
for (here is no provision in the Act compelling a landlord to register any 
tenant’s name in his books. An occupancy raiyat who has purchased an 
occupancy holding which is transferable by custom may sue to obtain a 
declaration to this effect under sec. 42 of the Specific Relief Act; but the 
joint liability of the transferor and transferee for the rent will continue 
till the notice referred to in section 73 has been given in the prescribed 
manner {Amhiku Pra^ud Ckrtudhri v. Keshti Sakat] 34 Calc,, 642). 

Plaintiff purchased certain jotes from defendants, i and 2, and agreed 
to pay the rents due to the landlord up to the time of sale. They did 
not pay, and the landlord sued the plaintiff for rents due for the period 
anterior as well as subsequent to the date of sale. In execution of the 
landlord’s deciee, ji it^ktis were sold : keltiy that the plaintiff was entitled 
to recover from the defendants the sum due as arrears from them, to pay 
off which the 51 big^has had been sold {.Kutubali Shak v. AzibuUa 
Mandaiy 7 C. W. N., 905). 

Service of notice.-The rules framed by the Local Government 
for the service of the notice referred to in this section are to be found in 
rules 7 and 8, Chap. V of the Govt, rules, Appendix 1 . 

Receipt of rent from transferee.--It was held by a Full Bench 
under the former law that when a landlord had received rent from the 
transferee and was fully aware of the transfer of a bolding, which was by 
custom transferable without the consent of the landlord, the transferor’s 
connection with the holding had come to an end and a suit against him 
for rent did not lie {Aidul Aziz v. Ahmtd Aliy 14 Calc., 795). The same 
would seem to have been the law with regard to holdings not transferable 
by custom, for the receipt of rent from the transferee was regarded as 
evidence not only of knowledge of the transfer, but of consent thereto (see 

\\\T.\ 
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Illegal eeatta, <^c. 

74 All impositioDs upoci tenants under tbe 
denomination of ahwnb, mathat, or other 

CcNM^ 

ihwah Ao appellatioDs, in addition to the actual 

reot, shall be illegab and all stipulatiood 
and reserrations for the payipent of such shall be void. 


liUgai 
kc. 


Abwaba.—Section $4 of Rtz- VHI of 1793 laid down that all 
existing abwabs should be consolidated with the a»ai jtMQ iato one 
specific sum, and sec. $$ of the same Regulation prohibited the ImpMi* 
loin of any new n6wab or mathat upon the raiyats upon any pretenca 
whatever upon piin of a penalty of three times the amount imposed 
for the entire period of the imposition. Section 3 of Reg. V of iSts 
altered certain of the provisions of Reg. VlII of 1793, declared 
that nothing therein contained should be construed as sanctioning or 
legalizing the imposition of arbitrary or indehnite cesses, whether under 
the denomination of abwaby mathul or any other denominatioa. Section 
to of Act X of 1839 and section n of Act VIM, U. C, of 1869 provided 
that undertenants omiyats, if any sum was exacted from them in 
excess of the sum specified in the pattaky whether as abwah or on any 
other pretext^ were entitled to recover damages not exceeding double 
the amount so exacted. But there are many decisions of the High Court 
in which these provisions have not been strictly given effect to. Thus, 
in Jiiituiiak Paramantk Jattadindro Narain W. R., !2), it was 

ruled that if a tamindar demands a cess over and above the original 
rent, and the raiyat consents and contracts to pay it, this demand and 
the old reru form a new rent lawfoJly claimable under the contract 
Than, in Budhna Orot^fan Maktun v. Jogtskat Doyal Swgh^ (24 W. R., 
4)^ it was said that certain payments which were not so much in the nature 
of cesses,^ as of reni^in^kind, and which were ffxed and uniform, and 
had been paid by the raiyat from the beginning, according to local 
custom, were not illegal cesses. Jn Nabin Chandra Rai v. Guru Govinda 
MoaumdaTy (25 W. R., 8), it was laid down that a tahsildar would be 
bound so account 10 the landlord for payments for bhikay or payments 
made by tenants m excess of the rents due from them, if paid voluntarily 
and net “ •xacied" from them. See also Bkolanath Mukhwji v. Drojo 
Moiam C*osA (U W. R., 35'). A landlord's agent is liable to pay to the 
landlord any sums collected by the agent from the tenants as MarcA or 
iUegal cesses (J^gtfuira Bala Dasi v. Gurudoyal Mukhurj*, 30 Cak., 
loti ;7 C. W. N., a 3 J)v Intbe w. ToraMtAkuniy{i^ 

16 
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it was said that where araiyat has for many yean been paying 
a /itl/aS ifsA/of 2 as» to each rupee, in addition to the asa/ jama of the 
bolding and the two payments have been incorporated in time, and have 
actually formed the subject ofa single receipt, which the namindar 
challenged the raiyat, but which the raiyat failed, to produce, and where 
a raiyat, for the purpose of preventing disputes with his landlord, and 
for securing his own interests, has agreed lo make a definite payment 
to bis landlord in addition to his rent, such additional payment cannot 
be treated as an illegal cess, for the law favours such arrangements and 
provides for their being enforced: and in Makottud Fats Ckaudkri v. 
Jamu Gkasif (8 Calc., 730), it was ruled that a condition in a lease, that a 
tenant will pay to the landlord collection charges, can be enforced, if the 
condition is definite and certain in its nature and forms part of the 
consideration for the lease. 

The whole subject was considered in the Full Bench case of ChuUan 
Makianr* Tilakdkari Calc., 175), in which it was decided 

that, where it is not actually proved that nhwabt have been paid, or have 
been payable, before the time of the Termanent Seiilement, a landlord 
is not legally entitled to recover them as against his raiyats, even assume 
ing that by the custom of the estate the raiyats and their ancestors be- 
fore them have for a great number of years paid such abtuaks. Jn this 
case, Garth, C. J., said ‘*l consider that the Regulation of 1793, as well 
as the Rent Law of 1859, intended to put an end to the abwab tystem, 
and to render them illegal. It has been argued that to abolish this 
system is contrary to the wishes of both landlords and raiyats, and 1 
believe that to be truOi Landlords often find it a convenient means of 
enhancing their rents in an irregvlar way, and the raiyats, as a rule, 
would far rather submit to pay abwabt than have their asal rent increas¬ 
ed. But the system appears to me to be clearly illegal, and 1 consider 
that the Civil Courts should do their best to put tiskftnd to it.^^ Mitter, 
in the same case observed :—'*Under the provisions of the Regulations 
and Acts cited above, it seems to me that a contract for the payment of 
abwaks is unlawful, and is not enforceable by law. It has been contend¬ 
ed before us that a claim for the recovery of the abufohs existing before 

. 

the Permanent Settlement is enforceable, notwithstanding these provi¬ 
sions, because sec. 34 of Reg. Vll I Gl 1793 contained only a direction 
for the consolidation of the akwaks with the asfil jama; but no penalty 
was attached to an omission pn the part of the landholders to act accord¬ 
ing to that direction. But it seems to me that this contention is not 
correct, because sec. 6t of the said Regulation, in my opinion, provided 
the pensUy in question^tbat penalty being the non-sdting of the claim 
for the recovery of the nbwafisy Hut in a later case {Fadmanand Singk 
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V. Baij Naik Singk^ t$ Calc^ 83S), a Divifion B^ch (Totteahaoi and 
Ghosey JJ.y) ruled tbat *^wbat is and what Is not an must depend 

upon the circumstances of each particular case in which the question 
arises.” It further ^e/d that where, by a kabufyaiy dated 1869, a defeod- 
ant, as holder of a mukarari tenure, agreed to pay a certain fixed sum 
as rent, and also certain sums designated UAwari and salami^ they were 
not illegal cesses within the Full Bench ruling of Chultan Mahtan y, 
Tiiakdkari Singh^ not being uncertaiii and arbitrary tn their character, 
but spechic sums which the tenants agreed to pay to the landlords, and 
the payment of which, no less than the payment of ibe rent itself formed 
part of the consideration upon which the tenancy was created, and were 
in fact, part of the rent agreed to be paid, although not so described { 
they were, therefore, recoverable under Regulation V of 1812. Subse- 
quently, the case of Chnltan Mahtan v. TiUtkdhari SiHgh, was appealed 
to their Lordships of the Privy Council, and the judgment of the High 
Court was affirmed {Tilakdhari Singh v. ChuUan Mnhinny 17 Calc.| 
131 ; L. K., 16 I. A., 152). Their Lordships of the Privy Council said 
“The payments are described in the plaint as old usual abwaks \ and 
they are also described as abwabs in the old samindari accounts. It 
appears to their Lordships that the Hi^h Court was perfectly right in 
treating them as abwabs and not as part of the rent. Unquestionably 
they have been paid for a long time; how long does not appear. They 
are said to have been paid according to long-standing custom. Whether 
that means that they were payable at the time of the Permanent Settle¬ 
ment or not, is not plain. If they were payable at the time of the 
Permanent Settlement, they ought to have been consolidated with the 
rent' under s. 54 of Reg. Vlll of 1793. Not being so consolidated, they 
cannot now be recovered under s. 61 of the Regulation. If they were 
not payable at the time of the Permanent Settlement, they would come 
under the description of new abwabs to s. 55 ; and they would be In that 
case illegal” The subject was further considered in the case of Radha 
Prasad Singh v. Bai Kuar Kosri^ (17 Calc., 726), and it was held that 
certain sums sued for under the head of saraky neg and kharach were 
abwabsy and were therefore not recoverable, and that all additions to 
the actual rebt are illegal and any agreement to pay them is void. In 
this case it was pointed out by Petheram, C. J., that the^case of 
Fadmanand Singh v. Baij Noth Singh^ must be regarded as overruled 
by the Privy Council in Tilakdkari Singh v. Chultan Maktan. The 
words “all stipulations and reservations fqr the payment of such” refer to 
both past and future stipulations (Jaiimdro Nath Tagon v. Chandra 
Nath Safui^ 6 C. W. N., 360). Under sec. {*) cl (4), of this Act, the 
landlord cannot now recover the abwahs nitich he could not recover 

% 
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Ulidar the oJd law (Apuma Charon Choik v. KofaiH AUf 4 C> L. 

537 ; uo C. W. 527). lo estimating the value of a property 
in an application under s. 311, abwabs should not be taken into 
9 Ccn\xtkX (Shashi Bkus^ Sadhu v. Ahmed Hossen^ 7 C W. N., 439). 
A 5 x<;;d amount mentioned in a lease as payable annually for 
collection charges la addition to rent, the total being described 
as the jama and forming the consideration of the lease is not an 
ahwaby but is a part of the rent and recoverable as such {Radka 
Charan Rai^. Golak Chandra Ghosh^ 31 Calc.« 1^34 ; 8 C Wl N., $39). 

Abwabs held illegal.—The following abxvabs have expressly been 
held to be iUej^a); (1) Zabita battay ox \twy{Radha Mohan 

Sartnav* Canga Prasad ChakrovaHtiy y St. D. A.. Select Repts, r 66 ), 
(3) Mikmani, guest money, and nazartinay presents [Afadho Sin^h v. 
Bidyanand Sin^^hy S. D. A., Repts., 1848, 442), (3) Bardanuy battay and 
tobacco Sahu v. Hup Chand Pandt\ S. D. A Repls, 

<848, 680): (4) ChandOy subscription, (^Meliss v. Me^hnatk Thakuty S. D. 
A. Repts., 1B52,4); (5) RasumKazsOyOtKasts fees {Lakhi Debt Chaudh- 
rain v. Akia^ S. D. A. Repts., 1852, 552); (6) Myoi, a tax assessed 
upon the cultivators present, to make up for any deficiency arising from 
the death or disappe.iranee oi their neighbours (set Wilson’s Glossary, 
p. 363), Dhali Faramanik v. Anand Chandra Tolapairo, (5 W. R., Art 
X, 86); (7) A cess of so much on every maund manufactured 
Sonam Snkaf v. fiahi fiakshy (7 W. R., 453); (8) A cess for grazing 

4 

rattle nn a jattdads own joUy bin wrlhlo Khozam'tndxFs estate {Fhagkirnth 
Shikdiir v. Hatn h^anu'n Mandary 9 \V R., 300) ; (9) Rakumaty or 
miscellaneous items, v. Anind Singhy ro W. R,, 557); 

(to) Farabi or festival cess {Kanuda Kani Gkosc v. Kanu Mahomed 
Mandaly \ I W. H., 395; 3 B. L. R, A. C., 44; contra^ Jagadish 
Chandra Biswas \\ Tarikulhih SarkoTy (24 W. R., 90) ; (ii) Fatwarian 
or patwari’s fees (Barmah Chaudhriw, Srinand Singhy 12 W. R. 29); 
(12) Piifvi bhikny ^ sum collected on the occasion of the attnaprasan 
ceremony (the first eating of rice after birth) of the samindaPs son 
{tfobin Chandra Rai v. Guru Gobind Sarmahy 14 W. R., 447) j (13) 
Patwari’s wage, sidhoy or daily allowance, and pashafis or watchman’s 
vnk^t^iMengor Mondar ffari Afohun ^htskur. 33 W. R., 447); {14) 
Dastuty’. hajaUtnOy senarty battOy maty baita companyynegy or landlord's 

or harvest fee, bodhw'ruy or fee for the wages of village- 
watchmen, pohwiy or fee for the wages of the priest, nochuy or fee for 
the wages of village-establishments, n cess of 30 seers of the 

produce per plough, and sidhoy or patwari’s dues IChu/tan Mahtan v. 
Ttlnkdhari Singhy tt Calc., 175)5 (15) Saraky regy kharach and fiaUa 
[Radhn Prasad Singh v. Bai Kuar Koeriy 17 Catc.^ 726); (16} Bhei 
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asd %-ar, presents and gratuitous labour, <S. A. No. 47 of tSpj, decided 
by Norris and Bnnerjee, JJ, March i9ih, 1B94; Apuma Charm Gkosi 
V, Kanim AH., 4 C. L S «7 ; 10 C. W. N., jt?): (17) an annual pay 
mem iQ li£u of certain quantities of jack fruit, bamboos aad fish, when 
stipulated for in a clause perfectly distinct from that reJating to the pay¬ 
ment of rent, which was payable quarterly {Krishna Chandra Sen v, 
Sushi/a Sundari l)asf\ 36 Calc., 611 ; 5 C. W. N., 608); (i8\ an annual 
payment of ten rupees in default of delivery of a certain quantity of 
molasses {Raj Narain Mitra v. Fanna Chand, 7 C .W. N. 203); (ig) 
Puja kharcho {Nartndra Kumar Chase v. Cara Chand 33 Calc,, 683). 

Batta.-—Batta would seem not to be an abwab/\t it is merely an 
allowance for the exchange of sicca rupees into Company’s rupees, which 
were first introduced by Act XVII of 1835 (sec S. As. Nos., 136810 
1371 of 1886 decided by Petberam, C. J., and Ghosh, J., ApHl 13O1, 1887, 
and S. A,, No. ^397 of 1891, decided by Maepherson, J., May t3th 
1892}. By Act Xni of 1836 sicca rupees censed to be legal tender, but 
were receivable at public treasuries subject to a charge of 1 p. c. for 
recolnage. If a tenancy has been created before 1836, baita is prima fuit 
not an nbsmb \ but if the creation of the tenancy is of subsequent date, 
balta \% prima facie an abwab. 

Cesses.—Road-cess and public works cesses are not airwabs, and a 
contract to pay more than the proportion payable by the tenant is legal 
[Nagendra Kumar Ghosh v. Gorachand 33 Calc., 683, Eastern Mortgage 
Co. V. Ganpat Singh, g C. W. N., xxiii; Askufo.^k Dhar v. Atnir 
Mollah, 3 C. L. J,, 337). 

Dak Cess.—Dak-cess is not an illegal cess, nor would it appear to 
be rent according to the definition of rent contained in section 3, sub-sec¬ 
tion innsimich as it is not paid for the use and occupation of land held 
by the tenant. It is a cess levied by (aOvci nment on zamindars in consider¬ 
ation of the conveyance by (lovernment of the dak. Tenants are not 
bound to pay it in consideration of their holding land under the zamindar. 
Zamindars can only collect dak-cess from their tenants provided the 
latter have agreed to pay it to them (sec. 12, Act VIII, B. C., of 1863). 
In Bissonaik Sarkar v. Sarmsnoyi (4 W. R., 6), It was ruled that a 
zamindar was emitled under Bengal Act VIII of 1862 to reimburse him¬ 
self from the palnidar for dak charges, if under the old law he had been 
in the habit of paying them, But in other cases, it was held that it 
depended on the terms of their leases whether patnidars were liable to 
pay dak-cess or not. (See Saroda Sundari Debt v. Uma Charon Sarkar, 
3 W, R., S. C, Ref, 17 ; Saroda Sundari Debi v. Tarini Charan Saha, 
3. W. R., s. C., Ref., jg ; Rakhal Das Mukhurji v. Sarnomt^i, 6 W. R, 
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100 j KohiM Kani Rai v. Tripura Sundari Dati^ 8 W. R.* 45 )• Land- 
lords cannot collect dak<ess as rent A suit for dak-cess is one of the 
nature cogflizable by a Court of Small Causes {Maktab Chand v. Radio 
Btnod Chaudhrt\ 8 W. R., 517; Erskim v, Trilochan Ciaiurjt\ 9 
W. R., 518). In Watson v. Sriin'siHa RAumii,(2i Calc., 132), 
however, it was held that dak-cess was to be regarded as rent for the 
purposes of section 1J3 of the Act. Dak-cess is not an abwab and is 
recoverable as part of the consideration for the tenancy, if there is a 
contract for the payment of such cess Chand ifaitab v, Brnhama 

Das Datia^ \ C. L. J., See note, sec. 3 (5) p. y. Dak-cess has 

now been abolished by Act IV of 1907, the Repealing and Amending 
(Rates and Cesses) Act which repealed Bengal Act VllI of 1863. 


Ohaukidara' pay.—Where .1 patnidar was by the terms of his lease 
bound to pfiy Half of the pay of the village cinukidarSy and the stipula¬ 
tion had b^en entered into between parties competent to contract and 

had been made for valuable consideration, it was said chat the amount 

% 

the patnidar had agreed to pay was to be paid quite as much on account 
of the occupation of the land as that which was expressly called the 
rent, and was part of the ground rent quite as tnvfch as the latter. It 
was, therefore, not anand was recoverable {AisanuUa Khan v. 
Tirthahasiniy 32 Calc, 680). See note, sec. 3 l$\ p. 33. 

Le 983 d 9 aro tonants and cannot contract to pay abwabs.— 
Lessees are tenants wiUiln the meaning of sec. 74 and cannot legally 
contract to pay nlrtvahSy (S. A., 1632 of 1892, decided by Petheram, C. J., 
and Amir Ali, J , March yih, 1894, and S. As., 195, T96, 221 233, 225, of 
1893, decided by Amir Ali and Rampini, }}.y April ipih, 1894). 


Bob judicata.—When in a suit of rent, the rent claimed expressly 
includes an item which is objected to as an illegal cess, the mere fact 
that in a previous rent suit between the same parties regarding the same 
tenure, the defendant did not raise this plea, although he could have 
^sKfis. m. V(!. vVft, tjA ^ va&caV xA 

m ihe previous »uit, preclude him f.om raising it in the subsequent suit 
iVuush Chandra AfaUra v. Har.uia Dot Afailra, 28 Calc. 17) 


This section is oontroUed \rj section 170 .-Section 179 trf 
the Act which provides that nothing in this Act shaU be deemed to 
prevent a proprietor or holder of a permanent tenure « « permawndy 
settled area from granting a permanent mukarari lease, on any terms 

AksanuUaKhany. 7 »rrta^«x;>w; 22 Calc., 680,) A stipuUiL for tbe 
payment of an abwab m a permanent mukarari lease is valid t thil MCtion 
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does not control section 179 (AVi'Mkm CAandra Sen v. SuskJla Sumivi 
Dost, 26 Calc., 6n ; 3 C. W. N., 60S). 

76. Every tenant from whom, except under any 

r enactment for the time 

ant of sum force, any sum of money or any 

of the rentpuysbie. portion of the produce of his land 

is exacted by his landlord in excess of the rent [or 
interest] lawfully payable, may, within six months 
from the date of the exaction, institute a suit to 
recover from the landlord, in addition to the amount 
or value of what is so exacted, such sum by way of 
penalty as the Court thinks fit, not exceeding two 
hundred rupees ; or when double the amount or value 
of what is so exacted exceeds two hundred rupees, 
not exceeding double that amount or value. 

Extended to OrissAt (Not., Sep. lotb, 1891}. 

The words in brackets were inserted by s. Act I, B. C., of 1907, 
as a consequential amendment on that made in section 67 regarding the 
levy of interest before the institution of a suit. 

Under sec. lo, Act X of 1859, and sec. ii. Act VIII, Q. C., of 1869, 
any under-tenant or raiyat from whom any sum was exacted in excess 
of the rent specified in his pnttak or payable was entitled to recover 
damages not exceeding double the amount exacted or paid. For special 
enactments making demands other than rent recoverable as such, see 
note, sec. 3 (5) p. a9« 

Bzaoted.—‘The word exacted m this section would seem to imply 
nothing more than “collected after'demand ” fsee Ram Prasad Bhagat 
V. Rant TtxhalSinghy Marsh., 655). Money collected under a proceeding 
prescribed by law, though in excess of the due amount, is not exacted 
[^Chandra ^foni Chaudhurain v. IMendra Natk Reu\ Marsh, 

Where the defendant bad sub-let land to the plaintiff for the purpose of 
raising crops under a contract to share the produce between them, and 
wheto the plaintiff soi^ht to recover the value of the share of the crops 
which the defendant had mi$appropria(ed,U< was held that the suit was 
not for a sum exacted in excess of the rent (GkanMiai Paramanik v. 
Fakir Mokamad Kulu, 10 W. R., 103). Sums exacted by a, fo 4 «/ifar' 


Penaltv fc 
bv landlord 
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fVom t«nas(ts cannot be recovered by the landlord in a civil ah {ff$bin 
Chandra Rai v. Guru GoHnd Mazumdar^ 2$ W. R., 8}. 

NoMeond «ppoal—A suit under this section for a sum of money 
claimed as an excess payment of rent exacted from a tenant is one 
coj^nizabU by a Court of Small Causes, and no second appeal will lie 
in such a suit {Rfinga Rni v. ffolhway^ 4 C. W. N,, 95). 
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CHAPTER IX. 

MlSCtiLLAVBOUS PKOVtSIOflS AS TO LAIfDLUKl;>S AND 

Tsnants. 

Improvements. 

76. (i) For the purposes of this Act, the term 

“ improvement. ” used with reference to 
^ raiyat’s holding, shall mean any work 
wenu^ which adds to the value of the holding, 

which is suitable to the holding and 
consistent vdth the purpose for which it was let, and 
which, if not executed on the holding, is either 
executed directly for its beneht, or is, after execution, 
made directly beneficial to it. 

(2) Until the contrary is shown, the following 
shall be presumed to be improvements within the 
meaning of this section :— 

(aj the construction of wells, tanks, water-chan¬ 
nels and other works for the storage, 
supply or distribution of water for the 
purposes of agriculture, or for tlie use of 
men and cattle emplo}red in agriculture ; 

(b) the preparation of laud for irrigation ; 

(c) the drainage, reclamation from rivers dr other 

waters, or protection from floods, or from 
erosion or other damage by water, of land 
used for agricultural purposes, or waste¬ 
land which is coltarable; 
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(d) tlie reclamation, clearance^ enclosure or perma¬ 
nent improvement of land for agricultural 
purposes ; 

{e) the renewal or re-construction of any of the 
foregoing works, or alterations therein or 
additions thereto; and 

(/) the erection of a suitable dwelling-house for 
the raiyat and his family, together with all 
necessary out-offices. 

(8) But no work executed by the raiyat of a 
holding shall be deemed to be an improvement for 
the purposes of this Act if it substantially diminishes 
the value of his landlord’s property. 




This section is founded on, and its terms follow closely those of, sec. 
4, Act XIX of 1883 (The Land Improvement Loans Act). In order to 
make the provisions of sect 76 (2) applicable to a tank excavated by a 
tenant it must be shown that the tank was excavated for the purpose of 
agriculture or for the use of men and cattle employed in agriculture 
(Govind Chandra Baiu v. Kamizuddin^ 9 C. W. N., ccxlvi). Under the 
old law it was held that every raiyat with a right to hold his land perma¬ 
nently, such as an occupancy-raiyat, could build ahouse on the 
land or do with it what he liked, so long as he did not injure it to the 
detriment of his landlord {NiamnlulLik Ostaf'ar v. Govind Chiron Datta^ 
6 W. R., Act X 40). But see Chandra Hai v. Ishan Chandra 

Banurjiy (24 W. R., 220), in which it was said that a raiyat with a right 
of occupancy in agriculturalland could not convert it into a dwelling- 
house' and appurtenances. There is nothing in section 76 of the Bengal 
Tenancy Act to indicate (hat a suitable dwelling-house of an occupancy- 
raiyat as described in that section, must be of a temporary description 
only. (Mm* Khkor Bama v. Barada Kiskor AcharjyOy 31 Calc., 1014 ; 

8 C W. N, 754). 


77 . (l) Where a raiyat holds at fixed rates or 


Right to make 
inprovenents 
in oaee of bold¬ 
ing at fixed 
TWM and ocon- 
panoy-holding* 


has an occuparcy-right in hU holding, 
neither the raiyat nor his landlord shall, 
as such, be entitled to prevent the other 
from making an improvement in respect 
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of bolding, except on the ground that he is willing 
to make it himaelf, 

(2) If both the raiyat and his landlord ^^i^ieh to 
make the same improvement, the raiyat shall have 
the prior right to make it, unless it affects another 
holding or other holdings under the same landlord. 

Collector to 78 If a question arises between the 

deoida queation . . i i • i i 

as right to raiyat and his landlord— 

ment, (a) as to the right to make an iinprove- 

ment, or 

[b) as to whether a particular work is an improve¬ 
ment, 

the Collector may, on the application, of either party, 
decide the question, and his decision shall be final. 


79- (1) A non-occupancy-raiyat shall be entitled 
Right to make to construct, maintain and repair a well 
iti cAfie of lor the irrigation ot his holding, with all 
holding!***"”^ works incidental thereto, and to erect a 

suitable dwelling-house for himself and 
his family, with all necessary out-offices ; but shall 
not, except as aforesaid and as next hereinafter pro¬ 
vided, be entitled to make any other improvement in 
respect of his holding without his landlord’s permission. 

(2) A non-occupancy-raiyat who would, but for 
the want of his landlord’s permission, be entitled to 
make an improvement in respect of his holding, may, 
if he desires that the improvement be made, deliver, 
or causq to be delivered, to his landlord a request in 
writing calling upon him to make the improvement 
within a reasonable time; and, if the landlch'd is unable 
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or neglects to oon^^. witJi tb«4? request, laay make 
the improvement himself. 

LimttfttiozL—The period of limitaiion for a suit agaioet a tenant 
for aa act Contrary to the provisions of the preceding sections of this 
Chapter U t years under art 32, sch. II of the Limitation Act. Bot to 
bar a.suit against a tenant for the oiiproper excavation of a tank, it must 
be shown that the suit is brought more than 2 years after the landlord 
became aware of the excavation (flovind Chandra Basu v. KamizudiUn^ 
g C. "W. N., ccxWi). 

80. (l) A landlord may, by application to such 
Revenue-officer as tlie Local Govern- 

Hegistnttion of 

kmiiord'H im- nient may appoint, re^^mter any improve- 
provemeiits. ment which he has lawfully made or 

which has been lawfully made at hia expense or whicli 
he has assisted a tenant in making. 

(2) The application shall bo in «ueh fonn, shall 
oontai:) such information, and shall be veritied in such 
manner, by local inquiry or otherwise, as the Local 
Government, from time to time, by rule directs. 

(3) The officer receiving the application may re¬ 
ject it if it has not been made within twelve months— 

(a) in the case of improvements made before the 
commencement of this Act—from the coni- 

. inenoement of this Act; 

(fr) in the case of improvements made after the 
eommenoement of this Act—from the date 
of the completion of the work. 

Extended to Orissa, KNot^ June 3701, «892). 

BohanoeiaeBt of rent on gronads oflandlord's im- 
prOTMBMifee.—One of the grounds on which the landlord of an occu¬ 
pancy holding can sue for eahanceineHt of rent is that.the productive 
powers of the land have increased by .an improvement effected by or 
at die expense of the landlord daring the carrency of the present rent 



sms^ as.] 


IKPROVSMETItS.. 


353 


[sec 30 ; bat no enboncemeat can be decreed on ground imliesr 

the improrement has been registered in accordance with the Act (jsec. 33 

(0 W). 

QoTernmeQt rules.The Government rules framed under this 
section are to be found in rules 1 to 6, Chap. Ill of the Govt, rales^ 
Appendix I, 

81. (ly If any landlord or tenant of a holding 
Appiioation to defiirea that evidence relating to any 
sT°ia impwv^ improvement made in respect thereof be 
went. recorded, he may apply to a Revenue- 

officer, who shall thereupon, at a time and place of 
which notice shall be given to the parties, record the 
evidence, unless he cuimiders that there are no 
reasonable grounds for making the applioation, or it is 
made to appear that the subject-matter thereof is 
under inquiry in a Civil Court 

(3) When any matter lias been recorded under 
this section, the record thereof shall be admissible in 
evidence in every subsequent proceeding between the 
landlord and tenant or any persons claiming under 
them. 


For the rule passed by tbe Local Government under Uiis section, see 
rule 7, Chap. Ill of the Goveniment rules, Appendix I. 

82- ( 1 ) Every raiyat who is ejected fr<Mn his 

holding shall be entitled to compensation 

for rdya^Vra" for improvements which have been made 
provementM. reape6t thereof in accordance with 

this Act by him, or by his predecessor ra interest, 
and for which compensation has not already been 
paid. 

(2) Whenever a Court makes a decree or order 
for the ejecttiient of a raiyat, it shall determine the 
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ftmouat of compensation (if any) due under this seo* 
tion to the raiyat for improvetneuts, and shall make 
the decree or order of ejectment conditional on the 
.pa 3 nnent of that amount to the raiyat. 

(S) No compensation under this section for an 
improvement shall be claimable where the raiyat has 
made the improvement in pursuance of a contract or 
under a lease binding him, in consideration of some 
substantial advantage to be obtained by him, to make 
the improvement without compensation, and he has 
obtained that advantage. 

(4) Improvements made by a raiyat between the 
2 Dd day of March, 1863, and the commencement of 
this Act shall be deemed to have been made in ac¬ 
cordance with this Act. 

(5) The Local Government may, from time to 
time, by notification in the official Gazette, make rules 
requiring the Court to associate with itself, fof the 
purpose of estimating the compensation to be award¬ 
ed under this section for an improvement, such 
number of assessors, as the Local Government thinks 
fit, and determining the qualifications of those as¬ 
sessors and the mode of selecting them. 

No tenant can contract himself out of bis right to claim compensation 
for improvemcDts [sec. 178 (i) (d) ]. 

In a case, the cause of action in wbfeh arose in the Madras Presi' 
dencyi it appeared that the land was demised on kanam for wet cuUiva* 
tion. The demisee changed the character of the holding, by making 
various improvements which were held to be inconsistent with the pur* 
pose for which the land was demised. On a finding that the landlord 
had stood by while the character of the holding wal being changed and 
had thereby caused a belief that the change had his approval, it was 
held in secohd appeal that the demisee was entitled to compensation for 
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his iaiproVem^nts on redemption cf the ianam {Kunhamft^ v. 

Mustad^ 12 Mad, 320). 

The 2Qd March, 1883, is the date on which leave to introduce the 
Bengal Tenancy Bill inio Council was obtained. 

No rules have yet been made by the Local GoverniBent under the 
provisions of sub«section (5). 


83- (1) In estimating the eompensation to be 


Priooiple on 
which ooup«o- 
aatioh is to be 
estimated. 


awarded under the last foregoing section 
tor an improvement, regard shall be 



(a) to the amount by which the value, or the pro¬ 

duce, of the holding, or the value of that 
produce, is increased by the improvement; 

(b) to the condition of the improvement, and the 

probable duration of its effects ; 


(c) to the labour and capital required for the 
making of such an improvement; 


(rf) to any reduction or remission of rent or any 
other advantage given by the landlord to 
the raiyat in consideration of the improve¬ 
ment ; and 

(e) in the case of a reclamation or of the conversion 
of unirrigated into irrigated land, to the 
length of time during which the raiyat has 
had the benefit of the improvement at an 
unenhanced, rent. 


(2) When the amount of the compensation has 
been assessed, the Court may, if the landlord and raiyat 
agree, direct that; instead of being paid wholly in 
.money, it' shall'be made wholly or partly in some 
other way. 
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Acgumiion' oj land-for building and ether purpose*. 

84- A Civil Court may^ on ^he 
application of the landlord of a ho lAiwg , 
and on being aatiafied that he ia 
desirous of acquiring the holding or 
part thereof for some reasonable snd 
sofficient purpose having relation to the 
good of the bolding or of the estate in which H is. 
comprised, including the use uf the ground as bailding 
ground, or for any religious, educational or charitable 
purpose, 


of 

land fixr 
ing and o 0 ur 

iLoguisition of 
Und for build* 
i&g acid otbor 
puipoioi. 


and on being satisBed on the certificate of the 
Collector that the purpose is reasonable and sufficient, 
authorise the acquisition thereof by the landlord 
upon such conditions as the Court may think fit, and 
require the tenant to sell his interest in the whole or 
such part of the holding to the landlord upon such 
terms as may be approved by the Court, including full 
cotnpensation to the tenant. 


A ptrsos who not the icnmeditte landlord cannot make an applica- 
tion under this serdon {Mirtun Makto v. Brt^a Bikari 9 C. W. N., 

472). 

BxtdDsion of this seotion to the Sontbal Pargenas.'—By 
Gorernmefir notidcaticn, No. 771, L. R., dated Feby. 20th, 1897, puS* 
IMiiad in the Calcutta Cazittt of Feby. 24tfa« 1^97, Pan 1 , p. 2£i« the 
provisions of this section were ex^ended to the SostbaJ Parganas district 
Itnm datf o? the notification. • • 


CoUector'ft Certifleate, -The CoUe^oi’s certificate referred ^ w 
this 9<»c:Ui)n is ur»i condusive aito the reasonablene&s aod stxfficicacy*of 
the purpose for which the land is sought to be acquired^ ftod the GWl 
Court’s jurisdiction is not i^fined to giving effect to «ie CSHeCHw'i 
certificate, hot the Court it to boU a judicial en^siiy SD deuinniae 
reasonableness and sufficiency af the and all OMttKa 

wij^in the section, and it competent to con^dor tbe groonds upon wfcfClP* 
the certificate was granted. Farther, the appointmertt of a Eumpwti 
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an 4 the D«ceuity fot erecting buildings for hii comfbit and 
convenience are insufficicAt grounds for authorising the rompulsor)^ 
aoq^uiuon of land under the section The purpose foe whtch the lan&is 
sought to be acquired mu>t have a dnect rehtion to the good Of ^he 
holdings and objects which might have a remote or speculative bearing 
open the good of. the holding are foieign to the scope of the Art 
\Oo^kam v Rumi^htu A^arain 18 Cafe» 271) The ground 

*dud by the acquisition the revenue aould be increased and consequently 
tt would be for the impiocement of the estate is not reasonable and 
{Nanun Makia v Jintjo Bikari StHgk^ 9 C W. N , 472) • 

* Appeal •»! here IS no appeal against an order passed by the Civil 
Obbrt under this section Such an order is not a decree wt 4 im the 
meatimg'Of the definition in section 2 of the Cml Procedure Code, and nq 
appeal is given agamll su(.h an order either by sec $88 o^the CrA) 
Procedure Code, or by any special provi»ion of the Ait\.{Goghan MoiUh^ 
yf 'katHfsharNaitxtn Atahto^ 18 Calc, 271 . Affthan Mukkuiffi v 
Chat an ChahiVatth^ 19 Calc, 4^$' 

fivb^leltmq, * 


86 (1) If a laiyat sub-lets otherwise than by a 

<Ub UHthfj registered instrument, the sub*lease shall 
Rostnrtiouff Hot bo valid agaiust his landlord unless 
oa sub letting ^x]fide With th^ Ufidlord's consent , 

(2) A sub-lease by a raiyat shall not be admitted 
ta registration if it purports to create a term exceeding, 
Bfne years 

(3) Where a raiyat has, without the consent of 
•hia landlord, granted a sab-lease by an instrumeat 
registered before the coiniuenceinent of this Act,, the 
edb-'fease sha// xioC 6e valid for more than nine years 
•from the coiBinencenrentof tliis Act 

Fonn«r law.— Under the Comer law a raiyat could sub-let bis Iftntf 
‘ j|ii p;«jid ncAfeae his right of occupanty by doing BO, but his sub-lestfee 
j^ied 'bo suciu right (KaJt Khh«r Chatufjx v Ram Chatan 
W R* 344, ffanut CAaadrp Rat jt Makta Sundarx, lo W. R, U3; 

I B. L R, A 'C, 81 ij W. R, iC^, ij 

B "L. ■Rm '»78 note; AMivmat v. Jatitmdin, la W R., iffi), » 

' IJT 


# 
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mere &ct df Adb-letcing did &o( make a raiyat a middlegman (i?am 
iiangal Gk^h v. Lakhi N^irain Skaka^ t W. R., 7f Karu Lai Thtikur 
V. Laskmipai Dugary 7 W. R., 15 ; Durga Pratanna Ckosh v. Kali Das 
Daltdy^C. L R.f 449). A raiyat having a right'of occupancy could 
. create a mukarari lea^e ; but the terms of a lease granted by hirp to a 
thiM party would only be binding as between them both [Datnri v/ 
Sisussar 13 W, R., 291), unless the landlord of the lessor gave the 

lessee power to sub-ht, in which case the sub-lessee obtained rights 
against both, of which he could not be deprived without his own consent 
{Nihalunnissa v. Dhanu Lai ChauMrt\ 13 W. K., 280 * A lessee could not 
make an under-lease for a longer term than that of his own lease (Hansk 
Chandra Rni v. Srihili Mukhurjiy 22 W. R., 274; Sarai Sundari Debt 
V. Rinn^y 25 W. R., 347 j 3 C. L. R., 140; L R, $ I. A., 164), and 
sub-lessees had no more ri^ht to use the land in ^ncravention of the 
terms of the original lease than their lessor had {Monindm Ckandrtx 
Sarbar v. Manirudin Biswas, 20 VV. R-, 230). 

Preaent law.—All raiynts may now sub-let, and apparent]/ a spb- 
lease, if registered and for a term not exceeding nine years, is vali^ 
against the raiyat’s landhrd, whether he consents to it or not. But if the 
sub lease is executed by a n m-occuptney r iiyat, it may be rendered void 
by hi^ death {Karim v. Suniar Bewa^ 24 Calc., 207 ; i C. W. N., 89 1 
nffirmed by the majority of the Full Bench in fjtkhan NarainDas^. 
Jainaih Pandsy, 5 C. L. J., 4*5/ ; 34 Calc., 516), A sub-lease for a period 
of more than 9 years, which has been registered in contravention 
uf sec. 86, cl. 2, is altogether void in spite of such registration {Sri Karri 
Mattdal v. Saroda Kant Mandafy 26 Calc., 46). An under-raiyat's lease, if 
unregistered, is invalid, and a landlord purchasing the holding of the ra^at 
in execution of a decree for arrears of rent is entitled to khas possession 
and to eject the under-raiyat without following the procedure prescribed by 

4 

sec. 167 {Piari Mohan Mukkurji v. Badal Chandra Bagdi, 5 Ci W. N,,3io). 
But this was dissented from in Amirulla Mahomed v. Nazir Mahdf/ted, 
(3 C. L J., 15>), in which it was held that even in these drcumstances 
an under-raiyat cannot be ejected without serving on him a notice to q^it. 
See also Fazil v. Keramuddin, (6 C. W. N., 916). But the rule is dif^rent, 
if the uhder-raiyat is a pliintiff, and not a defendant resfsting eviction. 
A plalntifT can only succeed on proof of title, and if an^^nder-raiyat's 
leaae is invalid, he has no title {RamgaN Mandal v. Ghyama Charan 
Daitfs, 6 C W. N., 919}. A was a jotedar under Government.. Ha Jet 
out a porrtcD of his jote to one S, as a raiyat, and S sub-*let a portion of 
his jote to the defendant, but not under a registered instrument nor with 
the consest of the landlord. Subsequently, S surrendered to tl\e plain- 
tiirae portion of his holding which he had sub-let to the defendant, and 
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the plaintiff sued to recover JkAas possession ; that plaintiff waj 
entitled to JiAas possession and no notice to quit was necessary [Badan 
Chandra Das v. Rajsswari Dtbya^ 1 C. L. J., 88n). A sub-lease register* 
ed before the commetillnient tbe Act is not valid for more than 9 yean 
against the raiyat'i landlord, but is valid against tbe raiyat {Gofidl 
Mandat w, Tskan Chandfa Btinurfi^ 29 Calc, 148 ; Afadan Chandra 
KiXpafi V. Jaki Ktirikar^ 6 C. VV. N., 377. These two ryj^ings were dis¬ 
sented from in BasaraiuUa Mandat y. /CasirMnnissa^ (it C. W. N., 190), 
io which it was laid down by Geidt, J., that sec. 82, (a) was not enacted 
merely for the protection of the superior landlord, and that a sub-lease 1)7 
a raiyat for a term of nine years is invalid, even against the raiyat. H. 
would appear that uoder-raiyats may sub-let in their mm ; for though^he 
terms of the present section do not attpressly apply to under-raiyati, yet 
in sec. 4 (3) an under-roiyat is defined as a tenant bolding either imme¬ 
diately or mc<tiaUl)\ under a raiyat. As to tbe acquisition by under* 
raiyats of occupancy-rights in their holdings and as to the transf^abiliiy 
of their rights, such matters would seem according to tbe Act to be 
regulated by custom or usage (see note to sec. 49, ee/<, p. 160). Other 
provisions of this Act relating to sub-letting are sec. i3i, f^oviso (3), 
under which a landlord cannot distrain the produce of any part of a 
holding which the tenant has sub-let with the written consent of his land¬ 
lord : section 136 ($), under which a landlord is not to be deemed to have 
consented to his tenant’s sub-letiing the h>ldiog, or any part thereof, 
merely bcc«ause he has received an amount deposited by an inferior 
tenant to obtain the release of property from distraint ; tfnd sec. 138, 
which provides that when Un i is suVlet and any co nflict arises between 
the rights of a superior and an inferior landlord who distrain the sarne^ 
property, tbe right of tbe superior landlord shall prevail. 

Under sec. 178, sub-section (3) cUuse ie), nothing contained in any 
contract made after the passing of this Act can take away the right of 
an 0ecu pancy * raiyat to sub let subject tOi and in accordance with, the 
provisions of this Act. 

Reg^letration rule under eub-eection ( 3 ) r—The Registration 
department has framed the fallowing rule with ifte view to th# carrying , 
out of the provisions of this sub-section :—**When a sub-lease executed 
by a raiyat, purporting to create a term exceeding nlv>« years, is present¬ 
ed for registration, it shall be returned at once with a note to Che follow¬ 
ing effect recorded on its back, ei>.: 'Not admissible under suS«sec. z, 
sec. 8$ of tbe Bengal Tenancy Act (VIIt of 1885/’ The note sball be 
signed, sealed and dated by the registering officer.” (See Registration 
Rules, Appendix IV, rule 4^ 
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Surrender and abandonment 

86 .. (1) A raiyat not bound by a lease or other 
Sumnd^ and agreement for u fixecT period may, 

abandoHPlint. ” ^ ^ *' 

Surreader. at the end of any agricultural year, 
surrender his holding. 

(2) But, notwithstanding the surrender, the raiyat 
shall be liable to indemnify the lamllord against any 
loss of the rent of the holding for the agricultural year 
next following the date of the surrender, unless he 
gives to his landlord, at least three months before he 
surrenders, notice of his intention to surrender. 

(3) When a raiyat has surrendered his holding, 
the Court shall, in the following cases for lire pur¬ 
poses of sub-section (2), j)resume, until the contrary 
is shown, that such notice was so given, nan>ely 

(n) if the raiyat takes a new holding in the same 
village from the same landlord during the 
agricultural year next following the sur¬ 
render : 

{h) if the raiyat ceases, at least three months be¬ 
fore the end of the agricultural year at the 
end of which the surrender is made, to re¬ 
side in the village in which the surrendered 
holding is situate. 

(4) The raiyat may, if he thinks fit, cause the 
notice to- bo aerve<i through the* Civil Court within 
the jurisdiction of which the holding or any portion 
of it is situate. 

(5) When a raiyat has surrendered his holding, 
the landlord may enter on the holding and either let 
it to another tenant or take it into Cultivation himself. 



Sw. 86.) surrender op holdings. 261 

(6) When a holding U subject to an incumbrance 
secured by a registered instrument, the surrender of 
the holding shall not be valid unless it is made with 
the consent of the landlord and the incumbrancer. 

(7) Save as provided in the last foregoing sub* 
section, nothing in this section shall affect any arrange¬ 
ment by which a raiyat and his landlord may arrange 
for a surrender of the whole or a part of the holding. 

Former l&w.'-Under sec. 19 of Act X of and sec. 20 of 
Act VIn, B. C, of 1869 any raiyAt who desired (0 relinquish the land 
he)(j or cuhivaied by him was at liberty to do so, provided he gave 
notice of his intention in writing in or before the month of Jeyt in 
districts where the Fash year prevailed, and in or before the month of 
Fosh in districts where the Bengali year prevailed, of the year preceding 
that in which the relinquishment was to have e/Tect If he failed to give 
such notice and abandoned the land, and the land was not let to any 
one else, he continued liable for the rent. If the landlord or his agent 
refused to receive the notice, the raiyat could apply on plain paper to the 
Collector, who had then to serve the notice of relinquishment on the 
landlord. A verb.tl notice of relinquishn»ent was therefore not suilicient 
{Uanam<ili Ghosh v. OUu 34 W. K., ti8), except in the case of 

^x\uibandi raiyat v./jAvrr Chandra Poddar, W. R., Sp., No., 

1864, Act X, 9}. Mere proof of the giving nf a notice of relinquishment 
without proof of actual relinquishment of the land did not relieve a rai¬ 
yat of the liability to pay rent {IVohin Chandra Rtii v, Lakhi Pria Debi\ 

1 W. R., 20), and mere relinquishment of the land would not so relieve 
him {Mahomed Asmal y. Chandi Lai Pandi^ 7 W. R,, 250), If, however, 
the landlord let the land to other persons, the raiyat could not be held 
liable for the rent, though be might not have given a notice of relin¬ 
quishment {Mahomed Ghazs v. Sankar Lal^ ii W. R., 53). In one case 
it was said that where the tenant was found to have taken steps required 
by law in furtherance of his intended relinquishment, it was for the 
landlord to prove his continued pos!»ession. But where the tenant had 
not gone through the necessary steps, it was for him to prove that the 
landlord bad taken possession of the land and had enjoyed |he profits 
by holding it kkas or letting it to others {Erskint v. Ram Kumar 
8 W. R., 221). In one case, too, in which a member of a joiobfareily 
was registered as joUdar in the samindaPs serishtak^ not as for himself 
only but as manager for the family, it was held that his relinquishment , 
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of the was not sufiRcient to^uthonze the zamindar to make arrange¬ 
ments with others {Baikant Nath Das v. Bisso Nath^ 9 W. R., a68), and 
where a joint lease had been given to many persons with an entirety 
and equality of interest among the tenants, the resignation of some of 
the joint lessees did not necessarily operate to void the \t^%t {hfohima 
Ch^iftiif'a Sea v. Pitamhar Shaky 9 W. R., 117). It was only raiyats who 
coiUd in this way relinquish their land. Patnidars could not throw up 
their paint \ for the contract, though not indissoluble, could only be 
dissolved by an act of the Court after proper enquiry ( Hira Lall Pat v. 
Nil Mani Paly 20 W. k., 3831, and in J.idunatk Ghosh v. SchoenOy 
Kitburn Cb, 9 Calc., 671 ; I3 C. L. R., 343), it was laid down that a 
tenure under a muharart lease of land, which was not let 

for agricultural purposes, could not be put an end to by mere relinquish* 
tnent on the part of the lessee, even after notice to the landlord. In 
this case it was further held by Field, J, that the principle laid 
down in //tra Lai P.it v Nilm tni Ptdy that the p*tinidar could not 
of his own option, r linqulsh his tenure, was applicable to all inter¬ 
mediate tenures, other than farming leases, between the and 

cultivator of the soil. Though according to the strict terms of the old 
law, any ralyat could relinquish his land, it was held that a raiyat who 
had taken a lease in writing for a dxed period could not do so 
Sin^h V. Onraety 5 W. R.. Act X, 81), and a raiyat holding under a lease 
for a short time could give up the land at the end of the term without 
giving a notice of relinquishment to the landlord {Titak Pataky, Mahiu 
bir Pamie^y 15 W. U., 454). But a perpetual contract by a lessee for his 
heirs recitiag that they should never relinquish the jotCy was held not 
to bar their doing $0 in a legal m inner {Gopal Lai Chaudhri v. Tar ini 
Pratai Ghoshs 9 W. R., 89). When a mukararldar resigned his tenure, 
the dai’-makaruris created by biiii came to an end, but this did not affect 
raiyals holding rights of oxupancy (Kailash Chandra B/sttfav v, 
Bireskari Dasiy 10 W. K., 40S). But a tenant holding for a teim and 
sub-letting his land could not by surrendering his own term to the 
landlord determine the interest of bis under-tenant (Hira Afani v. 
Ganga Narain 10 W. R, 384). Part of a holding could not be 
surrendered {^Sarods Sundtri Uebi v. Mahamed Mandaly 5 W. R., Act X, 
78,’ AnaruUah s. Kailask Chandra Bosm^ 8 Calc.. !i8. contra, 

I/abila Sarkar v. Durga Kant Mazumdary 11 W. R., 456}. 

Preaont law.—According to sec. 178 (3) (c), nothing in any contract 
made between a landlord and tenant after the passing of this Act shall 
take away the right of a raiyat to suirender his holding under this 
section. The heirs of a deceased tenant having rights of occupancy 
and who has died intestate are liable for the rent unless they have 
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surrendered the land or done something from which a surrender in the 
terms of this section can be presumed, and non •cultivation of the land 
does not necessarily amount to a surrender {Fiari Mohan Mukhutji v. 
Kumaris Chand^-a 19 Calc., 790). See note to sec. 26, p. ixo. 

There may be a valid surrender of an occupancy'ho) ding without a written 
doc^imtnt (Addur Rahman v. Afi 5 C. W. N., 351). See also 

Imambandi v. KamUswariy (14 Calc., 109; L. R., 13 I. A., ibo). 
rialnti(T, aunder Government, let out a portion of hi$ joU to 
S, as a raiyat S sublet a portion of his holding to defendant, but not 
under a registered instrument nor with the consent of plaintiff. Subsequent* 
ly, S surrendered to the plaintiff the portion of his holding which he had 
siibdet to the defendant. The plaintiff sued for khas possession and 
was held entitled to it, no notice to quit being necessary {Hadixn Chandra 
Das V. Rujfswan Debyn^ 2 C. L. J-. 570.) A relinquishment by one of 
several tenants of a joint occupancy holding does not enlarge the right 
of the other co^sharers or deprive the landlord of what would ordinarily 
belong to him (Piari Mohan Mandal v. Padktk<% Mohan ffaura^ 8 
C. W. N., 315). 

Notice of Burrender. - For the rule passed by the Local Govern* 
ment regarding the service of the notices of surrender referred to in 
sub sections ( 3 ) and (4), see rule 9, Chap. V, of the G wt. rules, Appendix 1 . 
Personal service is not required {Khirod Chandra v. Haskan Aliy 6 C. 
W. N., xxvili) 

ApplioatiODB for eervioe of Dotioes of relinquishment 
exempt from Court^fees.^Under cl (12}, sec. 19, Act VII of 1870, 
upplicHtions for service of notices of relinquishment are exempt frpm 
Court'fees. a 

4 ♦ 

Sub-sectioQ ( 0 ;.—This 5ub*section has been introduced to ^eck 
collusive surrender in fraud of the rights of third parties. In the report 
of the Select Committee on the Dill it is said that **raiyats not un* 
frequently sub*let the vkhole or a portion of their holdings in consider* 
ati on of a large Donus fora term of years. To leave the interests of 
sub*lessees io such cases entirely at the mercy of the lessor in collusion 
with his landlord would dq serious practical harm.” (Selections from 
papers relating to the Bengal Tenancy Act, 1885, p. 386)4 Tht term 
“incumbrance” is defined in sec. x6t, but for the purpose of Chap. XIV 
only, as ** any lien, sub*teaancy, easement, or other right or interest 
created by the tenant on his tenure or holding or in limiuiion of his own 
interest thereto, and not being a protected interest as defined in sec. 160. 
Where a raiyat surrenders his holding, the landlord is entitled tore- 
enter by ejecting the under-raiyar, unless he is protected by sec. 85 or 
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sec. 86, d. (6'. In such a case no notice to quit is necessary {NiUtanta 
Chaki V. Gkala, 4 C. W. N., 667). 

87. (1) If a raiyat voluntarily abandons his resi- 

* dence without notice to his landlord and 

Abaudonraent. ^ • e l c \.- 

Without arranging tor payment of his 
rent as it falls due, and ceases to cultivate his holding 
either by himself or by some other person, the land¬ 
lord may, at any time after the expiration ot the agri* 
cultural year in which the raiyat so abandons and 
ceases to cultivate, enter on the holding and let it to 
another tenant or take it into cultivation himself. 

(2) Before a landlord enters under this section, 
he shall file a notice in tlie prescribed form in the 
Collector’s office stating that he has treated the hold¬ 
ing as abandoned and is about to enter on it accord¬ 
ingly ; and the Collector shall cause a notice to be 
published in such manner as the Local Government, 
by rule, directs. 

(3) When a landlord entei’s under this section, 
the raiyat shall be entitled to institute a suit for re¬ 
covery of possession of the land at any time tiot later 
than the expiration of two years, or, in the case of a 
non-occupancy raiyat, six months, from the date of the 
publication of the notice ; and thereupon the Court 
may, on being satisfied that the raiyat did noi{ volun¬ 
tarily abandon his holding, order recovery of posses¬ 
sion on such terms, if any, with respect to compensa¬ 
tion to persona injured and payment of arrears of 
rent as to the Court may seem just. 

( 4 ) Where the whole or part of a holding has 
been sub-let by a registered instrument, the landlord 
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shall, before entering under this section, on the hold- 
ing, offer the whole holding to the sub-lessee for the 
remainder of the term of the sub-lease at the rent 
paid by the raiyat who has ceased to cultirafe the 
holding, and on condition of the sub-lessee paying 
up all arrears due from that raiyat. If the sub-lessee 
refuses or neglects within a reasonable time to accept 
the offer, the landlord may avoid the sub-lease and 
may enter on the holding and let it to another tenant 
or cultivate it himself as provided in sub-sections (l) 
and (2). 

Fc finer law.^Wh^n a raiyal without givrn^^ notice goes awuy 
from the land he has occupied^ and neither cultivates it nor pays reoti 
the landlord is juiiihed in assuming that he has relinquished it; and 
the raiyat has no right to ask to be re-instated on the ground that he 
has nevef formally relinquished the land (AVm Ckting v. Gortt Chafui 
Chancy 24 W. K., 344. See also Chandra Mani Nyabhushan v. Skawbku 
Chandra Chakravarffi^ W.R., Sp. Ko., 1864,370 j Manirudin v. biahomtd 
A/i\ 6 W. R.» 67 ; Harihar Mukhurji v. Jadonnth Gkosh^ 7 W. R., 114 ; 
Nadiiir Chand Poddar Mo*ihu Suddan /*0ddar, 7 Vi. 153; 
J/ar0 Das v. Gobind Jihatfacharji^ 12 W. R., 304 ; 3 H, L. K., App., 133 ; 
Mati Sunar Gaudtr Sunar^ zo W. k., 129; Boidiwth Manjhi v. 
Aupurna Oabiy 10 C. L. K., 15 ; OAu/am AU Mandal v. Gclap Sundari 
8 Calc., 612 ; 10 C. L K., 499). But the non-cultivaiiou of u small 
portion of an ancestral jote by the admitted holders for one year, owing 
to their minority, does not amount to relinquishment (Radha Madhab 
Pal V, Kaii Charan Pal^ 18 W. R., 41). 

Mere non-p.iymene of lent is not evidence of abandonment, but non¬ 
payment of rent coupled with non-occupation of the land (Masyatnlhih 
V. Nurzahan^ 9 Calc, 808 ; J2 C. L. R, 389), or with $ubig|ergence of the 
land {^Heninath Datta v. Askg<%r ^ardar^ 4 Calc.| 894 ; see canirr^^ 
(Mazha^ Kai v. Pamgat Sittgh^ 16 AIL, 290), is evidence of an intention 
to abandon it. So, also, when a raiyat sells his holding, quits occupation 
and ceases to cultivate or bold the land* he may be regarded as having* 
abandoned it, and the landlord may recover possession from the trans¬ 
feree (Narendra Narain Hai Ishan Ch^tndra Sifty 22 W> R., 22 ; 13 B. 
L. R., 274 ; Ram Chaf$4m Rai v. BhoiiMath Laskkary 22 W. R., 300). 
Even when the right of occupancy is transferable, the raiyat -cannoi 
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transfer different pares of it to different persons and in case of such 
transfer the landlord can treat the transferees as trespassers and eject 
them {Tirtkana/td Tkakur v. Mutt IaI 3 Calc., 774). 

Present law.— When an occupancy-raiyat has transferred his rights 
in the whole of his land, but remains on as sub-lessee of his transferee, 
he must be held to have abandoned the land, and the landlord can eject 
the transferee {KaliHath Chakravarti v. Upituira Chandra Chaudhri^ 
24 Calc., 212 5 I C. W. N., 163 ; Wilson v. Radha Vulari Kcer^ 2 C. W, 
N., 63. See Dwarkamth Misra v. Harish Chandra^ 4 Calc., 925, and 
St isHdkar }iisv.uxs v, Madan S<xrdti*\ 9 Calr, 648}. But this was dissent¬ 
ed from in Afadnr Mandal v Afakiwa Chandra Mazumdar^ (33 Calc,, 
531), in which it was ^rA/ihat where a tenant having a non-transferable 
right of occupancy sold such right to a third person, obtained a lease from 
the purchaser and remained in possession of the land and was cultivating 
the san>e, the landlord was not entitled to khas possession against him. 
So» too, where the rent of the holding was paid by the transfeiees in the 
name of the raiyat it was said that the mere fact that the raiyat went 
away from the holding to reside elsewhere would not be sufficient to 
make out a case of abandonment, so as to entitle the landlord to re¬ 
enter. {Mathura Mitndal v. Oan^a Ckaran Cope^ 33 Calc., ftl9 ; to C. 
W. N., 1033). A tenant does not lose bis light in his holding by an 
unauihoiised alienation, if he is still on the land {Nudhu Mandal v. Knruk 
Mandaly 9 C. W. N., 56). When defendants r and 2 vrho had a non- 
transferable occupancy holding sold it to defendant i and took an 
under-lease of the same fron) the latter; hcldy that the landlord was entitl¬ 
ed to get a decree for possession against defendant 1, but was not 
entitled to gel khas possession against defendants 2 and 3, but only to 
receive rent from them {Dinanath Rai v. Krishna Bijai Sahny 9C. W. N., 
379). It is not the notice wbich terminates the tenancy, but the voluntary 
abandonment coupled with acts on the part of the landlord (not neces¬ 
sarily limited to the giving of notice) indicating that he considers the 
tenancy at an end, and it is for the Court in each case to determine 
whether the tenancy has terminated {Lai Mamud v. Arbullah^ 1 C. W- 
N., 198}; S^tion 87 does not apply to a case in which, though the land¬ 
lord has not followed the procedure prescribed by the section, the plain¬ 
tiff is only a mortgagee of a pan of a non transferable joU {Madan Mohan 
Ghosh V. Hahi^ 2 C. W. N., clxxxii]. A trespasser has no right to resist a 
landlord’s suit for possession 09 the ground that the notice required by 
$hb*secUon (2) has not been given. This plea can only be raised by a 
tenant of the land. See note to sec. 25,—‘Vm/n/irf tramfer of whole or 
part of h^ldingf pp. 108, J09, and note to sec. 89,— or transfer of 
whole or part of a holdings: not a ground of forfeitures^ pp. 273, 274. 
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The provisions of this sectioct&pply only to cases in which a landlord 
takes possession of an abandoned bolding without bringing a suit. They 
are not exhaustive. *They do no^ prescribe the only mode in which a 
holding can be abantHped, aud are not applicable to cases in which a 
landlord sues for possession of a holding on the ground that it has been 
abandoned. So, in Bhaf^aboH CAamira Misri v fftsuswan Dehya^ (3 C. 
W. N., 46)> in4which it was contended that the plaintiffs, who were the 
landlords of a holding, not having taken steps under sec. 67, were not^ 
entitled to khcti possession of an abandoned holding, it wns held that sec. 
87 provides for certain steps to be taken by the landlord for his own 
protection against any subsequent action on the part of the tenant, when 
there is no person in actual occupation of the landi but that when the 
old tenant had abandoned the holding, a persnn who had admittedly 
acquired no interest under an auction-purchase of it had no title lore* 
mnin on the land. 

When a raiyat sold his non*iransferable holding and was no longer in 
possession of it and paid no rent for it, and the landlord brought a suit 
for ejectment against both transferor and transferee, it was held that the ^ 
landlord was entitled to a decree and no notice under sec. 87 was neces¬ 
sary {^Samujan Htii v. Mtihaian^ 4 C. W. N., 493). 

Kotioe of mtentioa to re-enter and rule for its servioo.-*- 
The form of notice to be given by the landlord under sub-section (3) is 
to be found in Schedule 1 to the tiovernment rules under this Act (App 
[). The rule framed by Government for its publication is rule 10^ Chap 
V of the Government rules, App. I. Personal service of the notice is not 
necessary i^Khirod Ckandta v. Haskan Ali^ 6 C. W. N., xxviii). 

Sab-BeotioQ (S) Limitation.—The provisions of this sub-sect ion 
will only apply when the landlord ha^ eniered on the land after giving 
the notice referred to in the preceding sub-section. In other cases, when 
the plaintiff is an occupancy raiyat, the rule of limitation laid down in 
art. 3, Schedule HI, appended to this Act, will apply. . 

8ub-section (4).—This sub-section has been framed with the same 
view as sub-section (6) of the preceding section, vis.^ to protect sub 
lessees from collusiou between their lessor and the superior landtord. 
£ven if a landlord thinks the raiyat has abaudoned the he has no 
right to enter on land in possession bf sub-lessees without the assistance 
of the law {/amir GAoii v. Goftai Mandaiy 11 W. R., 110) If he d^es 
so dispossess the sub-ieisees without the sanction of law, he commits 
trespass {Damn Shaikh v. Bississar Lai^ 13 W. R., 39t). 
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Sub^division of tenancy. 


88. A 

Untxncjf, 

l>jvliiion of 
tenancy not 
binding on land¬ 
lord without his 
coneent. 


division of a tenure or ly>lding, or distri- 
buticai of the rent f^^able in respect 
thereof, shall not be binding on the 
landlord unless it is made with his 
[express] consent iu writing, [or with 
that of his agent duly authorized in that 


behalf]. 

[Provided that, if there is proved to have been 
made in any landlords rent-roll any entry showing 
that any tenure or holding has been divided, or that 
the rent payable in respect thereof has been distribut¬ 
ed, such laiuilord may be ]>rosuined to Inive given his 
express consent in writing to such division or dis¬ 
tribution.] 


By &etlion 3 of Act I, B. C., o( 1903 (The Bengal 'IVnuncy Validu- 
lion Act) it is provided tirit ** nothing in section I (see p. Ho) shall be 
deemed to Afect the provisions of section 88 of the Bengal Tenancy 
Act, 1885.” 


The words and the proviso in brackets have been inserted in, and 
added to, the section by s. 18 of Act I, B. C, of 1907, In the Notes 
on Clauses to the ISIll it w.is said that “ ihe amendment will make it clear 
(hat the landlord is only bound by an express consent in wrriing given 
by himself or a duly authorised agent 

In the report of the Select Committee on the Bill it was pointed out 
that ^Umless their agents are expressly aulhoiised in that behalf, it 
^would be unfair to the Undlords and detrimental to their interest tu 
enact that recognition of the division or sub-division of a holding, and 
the acceptance of a proportionate share of rent by iheir agent is bind¬ 
ing upon ihe landlord. A wide door would be opened to fraud, and it 
would be easy for tenants to secure recognition by bribes to the agent. 
We have therefore provided that there must be an express authorization 
for the exercise of this power by the agent.” 

As regards the proviso, in tbe Notes on Clauses it was said : The 
ordinary practice is for the landlord to signify his consent to the divi¬ 
sion of a tenure or holding and distribution of the rent payable, by 
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making the necessary alieration in bis rent*roli, and it is accordingly 
provided that where such an alteration has been made, it may be pre¬ 
sumed that the landlord has given his express consent to the division.’^ 

Pormor law raUagB.^The former law on the subject was 
contained in the proviso to sec. 27 of Act X of 1859 and to sec. 26 of 
Act VU I, B. C., of 1869 and was to the effect that no zamindar or in¬ 
ferior tenant shall'be required 10 admit to registry or give effect to any 
division or distribution of the rent pjyable on account of any such 
tenure, nor shall any division or distribution of (he rent be valid and 
binding without the consent in writing of (he za^nindar or superior 
tenant.*' The terms of this proviso were given effect to in Watson^ 
Co, V. Rain Sundar Pandt^ (3 W. R., Act X, 165); Vpendro Mohan Tagon 
s. Tkanda Dasi (jB.L.R, A. C., 349; 12 W. R., 263); Dashora/ki 
Makapairo v. Ram Krishna Janay (9 Calc., 526). In /<idunatk Rakana 
>/. Jadab Chandra Thakury (it W. R., 394), it was said that a paini 
taluk cannot be divided except by an act of the gnmindar or by 
an act recognized by him : the transfer of a portion in no w»y affects 
the existence of the pa/ni in its entirety or the rights of the zamrndar. 
But in /tan Mohan Mukhurji v. Gora Chand Mitray (2 W. R,, Act 
X, 2;), it was held that a farmer of a Government khas tnahal had pow«( 
19 assent to the division of a miyati holding within his farm into 
several distinct holdings, and in this case it does not appear that he 
. gave his consent in writing. \n Bharat Raiv. Ganga Narain Maka- 
pa/ray ((4 W. K., 211), 11 was ruled that a samindar by accepting rent 
assents to the transfer of a tenure, whether sold in whole or in part only. 
A zoMfrtihrr recognize the division of a holding either formally by 
acunlly dividing it into parts or impliedly by receiving rent from parties 
holding separately [(/wa Chnran Btmurjiy, Rajlakhiy 25 W. R., 19), 
And in Nabo Kriihna Mukhurji v. Sriram Rm\ (15 W R, 255), it was 
decided that no wrltleir consent was necessary, when a zamindar had 
himself put up a tenure for sale in separate lots and had taken rent 
from two of the purchasers separately. But in Gaur Mohan Rai v. 
Anand Mandaly (22 W. R., 295), it was said that the fact of some 
of the joint occupiers of a joint-tenure paying portions of. the rent 
due from all, corresponding «fith the shares for which the joint occupiers 
are liable, cannot prevent the samindars from suing them all^^or 
making them all answerable for the joint debt. In Lajan Mans v. 
/iona Atani Dtbiy (22 W. K, 334), in which one suit for rent was 
brought against persons who alleged themselves to be the holders of 
separate tenures it was said that the mere fact of their non-registration 
as such was immaterial, and the case was remanded and the lower Court 
directed to enquire whether the four tenures had been really one at 
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the time Df the former holder of tbem» end whether the gamiftdar h^d 
merely treated the defendants as representatives of the former bolder 
and as payers of the component parts the aggregate rental If the 
dakhilM show,” it was said, ** that the payment of separate rentals had 
been m^e as for separate tenures, that would be evidence of the 
holdings being separate. If the evidence shows that the amounts 
were paid as aliquot parts of the whole rental, that would go to show 
that the tenure was one.” But in Ttrthanand Thakur v. Mati Lai 
Misray (3 Calc., 774), it was ruled that the existence of a custom in a 
particular district by which rights of occupancy are transferable will not 
justify the holder of such a right of occupancy in subdividing his tenure 
and transferring different pans of it to different persons ; and in case of 
such transfer the samhiiLxr is entitled to treat the transferees as trespass* 
ers and eject them. On the other hand, when tenants bold land by 
different agreements, the samindar has no right without their consent to 
break up existing holdings and re-distribute lands so as to alter the nature 
and extent of the holdings ^Rahumulin Aknn v. Puma Ckandra Rc^iy 22 
W. R. 336). 

Bulings under the present Act. —The sate of a portion of a 
hq^ding docs not bind a landlord, unless his consent in writing has been 
obtained {Ram Mayx Dim v. Rupai Patamaniky 1 C. L J., 410.; 9 C. W. , 
N., cxxiii). In Ahkai Charan v. StvshiBhusan BasUy (16 Calc., 155), it 
was held that dak/illas or rent-receipts showing that a tenant bolds half 
the land at half the rent of the whole holding do not amount to the writ¬ 
ten consent required by this section. But the ruling in this case was 
dissented from in the Full Bench case of Piari Afokun Mukkurji v. 
GoPal Paik (2 C. W, N., 375 5 25 Calc., 531), in which It was laid down 
that a receipt for rent granted by the landlord or his agent in the form 
prescribed by the Bengal Tenancy Act, containing a recital that a tenant's 
name is registered in the landlord’s striskUi as a tesant of a portion of 
the original holding at u rent which is a portion of the original rent, 
amounts to a consent in writing by the landlord to a division of the hold¬ 
ing and to a distribution of the rent payable in respect thereof within the 
meaning of section 88 of this Act; provided that, if the receipt has been 
granted by an agent he has been duly authbrised by the landlord to 
gratu such a receipt, (t) When the defendant held separately a share 
of a shikmi taluk under the plaintiff and transferred that share to a third 
party and served a notice of transfer under s. 12 on the landlord \^-hetdy 
that the act of the defendant in making the transfer did not amount to 
a sob-division of the tenure (AW/ Sundari Dtbi v. Dharani Kanta 

(1) ti WM net nl T9Mt dnubU T«i*«d by tbU niUng tbst tbe osw prdrifto to the Hoetlcfn 
Iwen Added by Art f, b. 0, of IN7. • 
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LaAm\ 10 C. W. N., 27a ; 35 Calc.« 279 ; Sa/sfa^ CAarcn Chaudkuri v. 
Akhil Chandra Ckaudhur^^ j 1 C. NV. 2x7). 

But where a holding is lo occupadon of several tenants at one entire 
rental) the fact that the landlord's tahstktar has accepted from the tenants 
proportionate partrofehe rent does not bind the landlord in (he absence 
of evidence to connect the landlord with the receipt of any proporctonate 
rate of rent by the taksildar {Beni Prasad Koeri v. Gobardhan Koeri^ 6 
C. W. N, 823]. Receipts granted by the landlord's tahsildar to the 
tenants separately for their proportionate shares of the rent do not 
necessarily imply the landlord's recognition of the sub-division of a 
tenancy {Beni Prasad Koeri v. Ram Dakin Pandey^ I C. L, J., 90 « ; lo 
C. W, N., 216). 

A receipt for rent granted by a landlord or his agent containing no 
specification of the total no staltmeni of the area, or of the portion 
of the holding separated and separately settled with the ten'ant, nor of the 
share separated, nor containing a recital that the tenant is registered in the 
landlord’s urishta as a tenant of portion of the original holding at a rent» 
which was a portion of the original rent, does oot amount to a consent 
in writing to a sub-dtviston of the holding. An entry in a furd or account 
which appeared on the face of it to have been written by a servant of ai^ 
tenant and exhibited payments of rent made in respect of six different 
itdugs by the tenant to the landlord, and which was signed and receipted 
by a sufftiimavis of the said landlord, dues not amount to a consent in 
writing on behalf of the landlord to a division of the tenure or distribu¬ 
tion of the rent. {Jnanendra Afokan Chandhuri v. Gopal Das Ckaudkuri^ 
31 Calc., 1026; S C. W. N-, 923). A division of a bolding by way of 
niovt;<age is not binding against the landlord (S. A., Na 1894 of 1867, 
decided July 31 si, 188H ; /oynarain Trwari^, Baran Sinyk^ 10 C. W. 
N., Ixxxvii. 

The consent referred to in this section roust be the consent of the 
whole body of landlords. Co-$harer landlords cannot consent to the 
division of a tenure or holding or to a distribution of its rent (S. A., No. 
38 of 1897, decided by Rampint and Henderson, JJ, July 7th, 1898). 

There is nothing in thi^ section to prevent a person who has 
purchased a share in a mukarari bolding from bringing a suit for a 
declaration of his right to that share and for possession of the aaraC} 
after setting aside a sale held in execution of a decree for rent, to 
which lie was oot made a party. Sections 17 and 18 recognize the 
transfer of a share of a holding and entitle ^be transferee to claim to 
be regarded as one of the tenants of the hiding {Afahesk Chandra Ghosh 

St^eda Prasad 435). A landlord is not entitled to 
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inter nppn land rt^erel/ because the tenant had transferred a portion of 
though stiU in possession of another portion ; but be is entitled ^ 
a declaration that the transfer having been made without his written 
consent is not binding upon him Hussain v. Da/^UisA, i C. 

W. N., 162), The transfer of a portion of an occupancy holdissg is, 
. contrary to the spirit, if not (he letter, of sec. 88 ; and the existence of a 
custom in a particular place by which such a holding is transferable is 
immaterial, and gives no right to the transferee as against the landlord 
(JCuldip^ Sinf^k v. Gillamiers Arhuihnot ^ Co y 26 Cal., 61$; 4 C. W. N., 
738). In a later case it was said that the decision in Kuidip Sinf>k v. 
Gillandsrs Arhuthnot ^ Co. is no authority for (he proposition that the 
purchaser of a portion of a Joiegeis no title (Ashok Dhuiyan v. Karim^ 9 
C. W. M, 843). Kilt the transferee of a pan of a tenure is joindy liable with 
his cosharer for the whole rent; for although the privity be ween the parties 
may be one of estate only, it is in respect of the whole of the (enure, 
though the tranbfer was of a part, by reason uf the indivisibility of the 
tenure without the landlord’s consent (Jog;emaya Hast v. Girimir<x Nath 
Mukhurjiy 4 C. W. N., $90). Where a dar^patnidar to the knowledge of 
bis landlord, transferred a portion of the dar^piitni to one person on one 
date, and the remainder to another person on a subsequent date ; heldy 
(Maclean C. J., dubitanfc) that after the second transfer the liability of 
darpatnidar for rent ceased and (he two transferees became jointly and 
severally liable to the Irincllordfor the same: per Maclean C. that 
the act of the dar-patnular in transferring the tenure piecemeal had the 
effect of dividing the tenure contrary to ihe provisions of sec. 88 (KUhoti 
Raman Kapuria v, Atlanta Ram Ijtkity 10 C. W. N., 270). 


Ejectment. 


JUJteimtnt. 

No ejeotment 
except in exe* 
cution of de* 
cree. 


89- No tenant shall be ejected from 
his tenure or holding except in execution 
of a decree. 


Former law.—The proviso to sec. 21 of Act Xof 1859 and sec. 22 of 
Act VIll, B. C, of 1869 provided that no raiyat having a right of occu- 
pancy or holding under a the term of which had not expired 

should be ejected otherwise than in execution of a decree or order under 
the provisions of the Act. The liability of (he holder of a muharari 
isHmrari ijara to ejectment depended on the terms of his lease (Balaram' 
Das v.Jassndra Hath 19 W. .R.,349). If a landlord ejected 

tenants of other classes otherwise than in accordance with the law, they 
cQuUcatly recover possession by means of a posse5sor.y suit qnder sec. 
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15, Act XiV o£ Ackarji v. Haradhan Acharjt\ 9 W. B., 

St3 ; Nand Kithor Lai v. Sheo Day<A l/padhya^ !i W. R., i 6 Si Ar/an 
Da^a Banik v. Ram NatA Karmokat^ 21 W. R», 123). 

ProBent law.—A tenant can now be ejected only on the grounds 
spftctded in sections 10, 18, 25, 44, 49 and 66 of this Act See the notes to 
these sections. Under sec. 178, (i)^r) nothing in any contract made 
before or aRer the passing of this Act shall entitle a landlord to eject a 
tenant otherwise than In accordance with the provisions of this Act. 

Serrioo tenures. ^Service tenures are excepted from the operation 
of this section (Makbul Hassain v. Amir^ 25 Calc., 131), 

A beuemidar cannot sue for ejectment.—A mere benamidar 
cannot maintain a suit for ejectment, he having neither title to, nor poi* 
session of, the property {^hutr Cknndra Dafta v. G^pal Chandra Das^ 
25 Calc, 98 ; 3 C. W, N., 20). 

Notice to qtiit.-**A notice to quit is not bad in law simply be» 
cause of a small error in the statement in such notice of the area of the 
land, in consequence of which it included some land which the defendant 
was found not to hold under the plaintiff (Shama Charan Mitra v. Uma 
Ckaran Haidar^ 25 Calc., 36; 2 C. W. N., 106). See also Wood* 
fall’s Law of Landlord and Tenant, Chap. VIII, sec 7, I4tb edit., (p. 362)* 
The subject of dispute in a case was a piece of homestead land, and 
It does not appear that the tenant was a raiyat. In a tenancy created 
by a kabultyat with an annual rent reserved, a six months' notice to 
quit requiring the tenant to vacate the holding within, instead of on 
the expiry of, the last day of a year of the tenancy is a good notice in 
law, inasmuch as there was nu appreciable interval between the expiry 
of the notice and the end of a year of a tenancy {Ismail Khan v Jaiffun^ 
27 Calc., 570 ; 4 C. W. N., 210). When a laiyat surrenders his 
tenancy, an under-raiyat who is not protected by sec. 85 or sec. 86 
cl. (6), is not entitled to notice to quit, before the landlord can eject 
him (Hilkanta Chaki v. Gkaiu^ 4 C. W. N., 667X 

The validity of a notice to quit may be questioned for the 6rst time 
in the course of a second appeal in a suit (Gauri Sattkar Shah v. Naja- 
brati Hossainy 1 C. W. Nr,clxxix). 

Sait agEunat tenants as treepaeaera.—In a suit against certain 
tenants as trespassers, the Lower Appellate Court found that the defend* 
ants were not trespassers and gave the plaintiffs a decree for rent. It was 
held that the suit should have been dismissed, as the plaintiffs were not 
entitled to get any other relief than the particular relief they asked for 
{Kali Kitkor Ckaudkri v. Gopi Mohan Rai Ckaudhriy 2 C. W. K., i66}> 
8 b 16 or transfer of whole or part of a holding is not a 
ground of forfeit ore. ^The sale or transfer of^he whole or part of 

18 -*' 
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a holding ii not a ground of forfeiture, as long as the raiyat does not 
disclaim aa interest in the holding and continues to pay the rent for it 
(Kabil Sardar v. Chandra Naik Naf^ Chaudhn\ 20 Calc.» 590; Banst Das 
V. Ja^dip f^arain C/taudhri, 24 Calc» 152). The transfer by an occupancy* 
raiyat of a part of his holding does not entitle the landlord to recover 
possession by ejecting the transferee in the abeence of evidence to show 
Utat by custom such transfer is allowed (Durga Prasad Sen v. Daula 

Ghasiy I C. W. K., 160). The transfer by a raiyat of a portion of bis 

✓ 

non-transferable rarya/i jote without his bndlord’s consent does not work 
a forfeiture, and the landlord is not entitled to kkas possession {Gozaffar 
Hussain V. Da/jiieishi 1 C. W. N., 172) Parting with the possession 
of a portion of a holding by a non-occupancy raiyat is not a ground 
of foifeiture (Chandra Mohan Mukhopadhya v. Bisstswar Ckaturjiy 
\ C. W. N, 1581. But when <1 tenant transfers his non-transferable 

holding, abandons possession, and ceases to pay rent for it, the 

landlord is entitled to eject the transferee (Wilson v, Radha Dulari 
Kotr^ 2 C. W. N., 63^. So, too, when the raiyat transfers his holding, 
and ceases to pay rent for it, but accepts a new tenancy from 
the transferee, the landlord is entitled to eject the transferee {Kali 

Nath Chakravarii v. Upendra Chandra Chaudhri^ 24 Calc,, 212 ; 

i C. VV. N., 163^. Similarly, a landlord cannot eject a tenant simply 
because he has transferred a part of his holding, remaining in possession 
of the other parts {Fandah Nath v, Dur^a Charan Raiy 2 C. W. N., clv^ 
But this has been doubted, and in Kissen Pretab Sahi v. Tripe, (1 
C. W. N., colxxix ; 2 C. W. N., cliv), the question whether the 

transfer of a portion of a holding did not work a forfeiture, so far as that 
portion was concerned, when the tenant refused to pay rent for. the 
portion sold by him, was referred to a Full Bench. As, however, it was 
found that there was no evidence that the tenant had refused to pay 
rent for the portion sold by him, it was held by the Full Bench that 
the question referred did not arise and it was not answered. See also 
note to sec. 25, pp. 108, 109 and the case of Rajani Kant Biswas v. 
Shkari Das, (i 1 C. W. N., 811). 

Denial of landlord'e title no gfround of forfeiture.—Denial 
of a landlord’s title does not work a forfeiture or entitle the landlord to 
eject the tenant, either in the case ofan occupancy-raiyat, 

V. Abdur Rahim, 17 Calc., 196), a non-occupancy raiyat, (Chandra 
Mohan Mukkopadhya v. Bisuswar Chaturji, 1 C. W. N., or an un* 
der-raiyat (Dhora Kairi v. Rant Jtuian Kairi, 20 Calc., loi}. 
But this rule does not apply to a case in which the land is found 
to belong to the plaintiff and in tbe course of which suit, as they had 
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done* in a previous one, the defendants deny chat they are the plaintifTs 
tenants. In such circumstances they have no right to remain upon the 
Afadhub Basu v. Anant Ram Bagdi^ a C. W. N., 755). This 
was followed in Fait Dkali v. Afiahudin^ 6 C. W. N., 575^ in which it 
was said that the defendant was estopped by a matter of record from 
pleading chat he was pUintlff’s tenant. The correctness of both these 
decisions was doubted in MalHka Dtui v. Rfakkam Lai Ckaudkuriy (2 C. 

9 92^) which it was laid down that the doctrine 

of forfeiture by disclaimer of landlords’ title does not apply to raiyat s 
tenancies and the principle of estoppel cannot be applied to make the 
doctrine of forfeiture indirectly applicable to such tenancies [AfaiUia 
Dati V, lifaMhan Lai Ckaudhuri^ 2 C. L. J-, 389; 9 C. W. N., 928). 
But in a still later case {Ramgati v. Pran Hart Sily 3 C. L. J., 201,) the 
decisions in Hit Madhab Basu v. Anant Ram Bagdi and Fait Dkali 
V. AftabuddiHy were adhered to. A denial of the landlord’s title before 
the Bengal Tenancy Act was passed would operate as a forfeiture of 
the tenant’s right, i^Ananda Chandra Afandal v.' Abrakim ScUman^ 4 
C. W. N., 42^ provided the denial of title took place prior to the 
institution of the suit (Nttamudin v. Mamtazudiny 28 Calc., 135 ; 5 
C. W. N., 263). A dental of a right in a written statement does 
not give rise to a cause of action {Madan Mohan Shaha v. Rajabaliy 28 
Calc., 223 ; Maltika Dost y. Afakham LaiChaudhuriy 2 C. L. J., 369 ; 9 
C. W. N., 928). A denial of the landlord’s title by the holder of a service 
tenure works a forfeiture of bis tenancy (Ananda Moyi v. Lakski 
Chandra^ 3 C. L. 274 ; 33 Calc., 339). A suit was brought for eject¬ 
ment on the ground of the tenant’s denial of the existence of the relation 
of landlord and tenant between himself and the plaintiff. The defendant 
had in a previous suit denied that he was the plaintiffs tenant. The 
plaintiff in that suit adduced no evidence, and it was dismissed. In the 
present suit the defendant did not deny that he was the plaintiffs tenant: 
hildy that the denial in the previous suit did not entitle the plaintiff to a 
decree in ejectment {Rahamaiulla y.Jitalu Daty 11 C. W. N., c). 

In a suit brought by the plaintiffs for ejectment against the defendant 
described as a trespasser, he*repudiated the plaintiif s title and set up a 
title in himself His plea was found to be fraudulent. Held, that be 
could not be allowed in second appeal to say be was a tenant, and that 
be was liable to ejectment as a trespasser without notice (Suj/ud Ahmad 
Ckaudkuri v. Ganga Charan Ghbshy i C. L. J., tl6). 

Now, by sec. 186 A, added to the Act by s. $7, Act I, B. C., of 1907, a 
tenant who denies bis landlord's title is liable to have a decree for 
damages paned against him, 



2/6 


BENGAL TEXANCY ACT> 


[CUAP. IX. 


Remadiefl for illegal ejectmeot. —If a tenant is ejected other* 
wise than ID accordance with this Act, be can bring a possessory suit 
under sec. 9 of the Specific Relief Act ([ of 1877) within six months 
front the date of dispossession, but such a suit cannot be brought against 
Government If he omits to do so, then, if an occupancy-raiyat, he can 
sue wuhin two years for possession under art. 3, Schedule 111 of this Act, 
or within two years from the date of the publication of the landlord's 
notice of re-entry under sec. 87, in which case he U not entitled to recover 
merely on proof of illegal ejectment without reference to his title {Madtxn 
Mohan Ghosh y. //adif 2 C. W. N., clxxxii). If he is a non-occupancy 
raiyat, he can under the same section sue for recovery of possession 
within six rnonihs of the pubiication of this notice. In alt other cases, 
the tenant can sue for recovery of possession within twelve years from 
the date of dispossession under an. 142, Act XV of 1877. Now, in 
Bengal under s. 61, Act I, H. C., 19^7, every raiyat or under-raiyat, if 
dispossessed, must sue for recovery of pcsseseion within two years of 
the date of dispossession. 

Bffoct of partial ejeotment.—A landlord cannot eject a tenant 
from part of (he subject of his tenancy and claim rent for the part 
remaining in hts possession {Zjt/Uu Si/ndari v. S<trnnmuj'i\ 5 C. W. N., 
353 5 Awwrrrf v. Purt/u Chandra Surho^a^ 28 Calc^, 188). 

Court fees.—Under sec. 7, sub-scc. 11, Act VII of 3870, in a suit 
to recover the occupancy of land from which a tenant has been illegally 
ejected by the landlord, the amount of fee payable under the Act shall 
be computed according to the amount of the rent of the land to which 
the suit refers, payable for the year next before the date of presenting 
the plaint. Where m) a suit for recovery of possession of an occupancy- 
holding, the pluintiff sued not only the landlord, but three persons whom 
the landlord had inducted into the land, ho/d, that the suit did not come 
within the provisions of sec. 7, 2i (e), of the Court Fees Act, and that the 
Court fee should be computed on the market value of ihe property 
{Fursand Aii v. 2 aiI Puri, 32 Calc., 268). 


^feasureme'^^}s. 


90. (1)- Subject to tlie provisioas of thia section 


Landlord's 
right to nioR. 
sure land. 


a!jd any contract, a landlord may, by 
himself, or by any person authorized by 
him in this behalf, enter on and measure 


all land coijjprised in his estate or tenure, other than 


land exempt from the payment of revenue. 



Sk. 90. ] 


MFASUKEMENTS. 


■277 


(2) A landlord Khali not, without the aonsent of 
the tenant, or the written permission of the Collector, 
be entitled to measure land more than once in ten 
years, except in the following cases (namely):— 

(а) where the area of the tenure or holding is 

liable, by rea-son of alluvion or diluvioii, to 
vary from year to year, and the rent pay¬ 
able depends on the area ; 

(б) where the area under cultivation is liable to 

vary from .year to year and the rent pay¬ 
able depends on the area under cultivation ; 

(c) where the landlord is a purchaser otherwise 
than by voluntary transfer and not more 
than two years have elapsed since the date 
of his entry under the purchase. 

(3) The ten years shall be computed from the 
date of the last measurement, whether made before 
or after the commencement of this Act. 

Who mav, and what lands a landlord may, measure.- Every 
landlord has a right under sec. 90 to sue for measurement {Matattffini 
Ditsi V. Ram Das Maliik, ^ C. W. N., 93). A landlord can measure all 
lands, rent-free or rent-paying, comprised in his estate or tenure, but not 
revenue-free land. Under the old law he could not measure revenue-freb 
land, and apparently also not even rent free-Iand within the boundaries 
of his estate. See Prasanna Afayt Debi v. Chandra Nath Chaudhuri, 
10 W. R., 361 ; Rang Lai Saku v. Sridhar Doss, n W. R., 293 ; 3 B. L. 
R., App., 27 ; Ghulam Khejary. Erskine, ii VV. R-, 445 I fCkageadra 
Nath MalHk v. Kanti Ram Pal, 14 W. R., 368. He is not debarred 
from measuring merely because there are under-tenures, and that the 
land is not in the occupation of his immediate tenant {Ran Bahadur 
V, Maluram Tewari, 8 W. R., 149 ; Tweeaie v. Ram Narain Das, 9 W 
R., 151*5 Krishna Mali Debi v. Ram Nidhi Sarkar, 9 W. R. 331 ; contra, 
Dvjarka Nath Chakravartti v. Bhowani Kiskor Chakraveertii, 8 W. 
R., Ji). 

One of two or more joint landlords cannot measure.—It is 
clear that under sec. 188 one of two or more joint landlords cannot 
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ineflsare. They must act together or by an agent authorued to act on 
bebaif of all of them. See Mniangini Dtisi v. Ram Das Mallik^ (7 C. W. 

93) which case, the landlords were not joint landlords within the 
meaning of sec. tS8), and note to sec. 188. A common manager ap- 
pointed under sec. 95 ran no doubt nteasure. 

Under the old law (1. Act V 1 » B. C., of 1862 andActVlll, 
6. C, of 1869) it was held in many cases that a part proprietor was not 
entitled to apply for measurement (AfaA{fw 4 Bahadur Masumdar v. 
Rai Kriskna Singky 1$ W. K., $22 ; Muluk Chand Mandal v. Madhu- 
sudkan Bachas^patiyXfiV^. K, 126 j Surendra Afokan Rai v. Bha^hat 
Char an Canf(opadkyay 18 W R., 332 ; San Hum Panja v. Baikant Paria^ 
jy W, R., 280 ; Piari Mohan Mukhurji v. Raj Krishna Mukhurjiy 20 
W. R., 385 ; [shaft Chandra Rai v. Basartidirty 5 C. L. R., 132 ; Baba 
Chaudhry v. Abidudin Makofncdy 7 Calc., 69): but it was ultimately 
settled that he could do so, provided he made all the remaining 
p^prietors parties to the proceeding (Abdul Husains. Lai Chand 
Maktany 10 Calc., 36 ; 13 C. L K., 323). 

91- ( 1 ) Where a landlord desire-s to jneasure any 
land which he is entitled to measure 
Court uj ordoi Under the last foregoing section, the 

tenant to Attend -i /-, . .. r. 

and point out L/ivil Oourt may, on the application ot 

boundaries. 1 11 1 1 1 • • 

the iandlorcly make an order requiring 
the tenant to attend and point out the boundaries of 
the land. 

. (2) If the tenant refuses or neglects to comply 

with the order, a map or other record of the bounda¬ 
ries and measurements of the land prepared under 
the direction of the landlord at the time when the 
tenant was directed to attend, shall be presumed to be 
correct until the contrary is shown. 

Sub-saotioD { 1 ). To wbat Court applioatioD ahoi^ be 
made.--Under sec. 144 (2) iht application for rneasurementimust be 
made to the Civil Court which would have jurisdiction to entertain a 
suit for the possession of the tenure or holding in connection with which 
the application was brought. Under the former law, Act Vl of 1869, 
B. C., a single suit to measure landa could be brought against several 
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defendantSi although their rights and tenures were different (SasAs 
Bkushan Bmurfiy, Nabc Kumar Chaturjiy S W. R., 94). 

8ub-M0ti0Q ( 1 ). Appeal.—^Under the former law, an appeal lay 
from an order for measurement made under sec. 37, AcT VIH, B. C., of 
r869 ; for it was held that such an order was a “decree.” But this was 
because in section 37, the proceeding in which an order for measurement 
was passed was termed a “suit” {Brajtndra Kumar Rm v. Krishna 
Kumar Ghosh^ 1 Calc., 684). No such expression oc^rs in sec. 91. 
The proceeding under this section is not therefore a suit, and the order 
made in it not a decree, and consequently no appeal lies from such an 
order {Daya Ghaxi v. Ram Lai Rukal^ ^ C. W. N., 351). 

8ab*66otlon (2 )—Under sec. 9 of Act VI of 1863, B. C., and sec. 
37 of Act VIII., B. C., af 1869 if an under-tenant or raiyai, after the 
issue of an order enjoining his attendance, did not attend and point out 
the land, it was not competent to him to contest the correctness of the 
measurement made, or any of the proceedings held in his absence 
{ytt Atimudin^* Kali Krishna TagoriyXo Calc, 895). But under the 
present Act, finality is not given to a measurement and it is open to a 
tenant to rebut the presumption of correctness which the Court is direct* 
ed to make, if he fails to attend when directed to do so (^Dnya Ghati y. 
Ram Lall Sukal, 2 C. W, N., 351). 


92 . (1) Every measureineBt i)f land made by 

sundard of ^^der of a Civil Court, or of a Revenue- 
aeuuremeut. officer, in any suit or proceeding between 

a landlord and tenatit, shall be made by the acre, 
unless the Court or Revenue-officer directs that it be 
made by any other specified standard. 

(2) If the rights of the parties are regulated by 
any local measure other than the acre, the acre shall 
be converted into the local measure for the purposes 
of the suit or profceeding. 

(3) The Local Grovernment may, after local en¬ 
quiry, make rules declaring for fmy local area the 
standard or standards of measurement locally in use 
in that area, and every declaration so made shall be 
presumed to be correct until the contrary is shown. 
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Local measurea--Under sec. ii of Act VI, B. C, of 1862 
and sec. 4T, Act VIII, B. C., of 1869, measurements were to be made 
with the standard pole of the pargana. Now, measurements are to be 
made with the local measure by which the rights of the parties are 
regulated. If there is any dispute as to the nature and length of this 
local measure, the Civil Co ut will have to decide it. Sometimes, two 
standards of measurements are in u&t. In that case the local measure 
current in the locality or tupptk in which the land is situated should be 
preferred {lihagobati CAarnn BkattacAarii v. Tamirudifty 1 W. R., 224 ; 
Sarbanand Pandi v. Ruchin Pttftdf, 4 W. R., Act X, 32). Canungoe papers 
and settlement proceedings are good evidence in such disputes {Nand 
Dantput V. Tara Ckand Pritkib<iriy 2 W. R., Act X, 13). 

Board of Revenue’s instructiona. The standard of measure* 
ment or /agg/ recorded in the (Jollectorate for the pargana or other local 
division in which the lands are situated shall be taken as the local standard 
of measurement under section 92 (1) of the Tenancy Act, unless another 
standard is set up by either of the parties, in which case the Settlement 
Officer will, after enquiry, decide what standard to adopt. If no standard 
is recorded in the Collectorate, the Settlement Officer must by enquiry, 
satisfy himself a^ to the local standard in use.” (Board of Revenue's C. O., 
No. 16, April, 1895). 

Manaiftrifi, 

93« When any dispute exists between 
CO-owners of an estate or tenure as to 
the manageineut thereof, and in conse- 
quence there has ensued, or is likely 
to ensue, 

(a) inconvenience to the public, or 

(b) injury to private rights, 

the District Judge may, on tlie application in 
case (a) of the Collector, and iu case (6) of any one 
having an interest in the estate or tenure, direct a 
notice to be served on all the oo-owners, calling on 
them to show cause why they should not appoint a 
common manager: 


Power tu call 
upon cO'UwnerB 
to Hhow c&uiw 
why they should 
not appoiul a 
common manA' 
ger. 
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Provided that a co-owner of an estate or tenure 
shall not be entitled to apply under this section unless 
he is actually in possession of the interest he claims, 
and, if he is a co-owner of an estate, unless his name 
vii(B.c,)of and the extent of his interest are regis- 

tered under the Land Registration 

Act, 1876. 

Extended to the distiicts of Cuuack Furl and UaUsore (Not., Jan. 
a7th, 1906.) 

Former laW.-*The stale of the former Uw as lo the appoinimcni 
of managers in cases of disputes between co^owjiers nod the reasons for 
the enactment of the following sections which are founded on the Bill 
framed by the Kent Commission, are described in the report of that body 
as follows In 1812 it was enacted that, inasmuch as inconvenience 
to the public and injury to private nghts had been experienced in certain 
cases from disputes subsisting among the proprietors of joint undivided 
estates, whenever sufficient cause shall be shown by the Revenue 
authorities, or by any of the individuals holding an interest in such 
estates, for the interposition of the Court of Judicature, it shall be 
competent to the Ziliah Judges to appoint a person duly qualified and 
under proper security to manage the estate, that is, to collect the rents 
and discharge the public revenue, and provide for the cultivation and 
future improvement of the estate (Reg. V. of 181 a, sec. 26), The Judge 
was also competent, upon the representation of the Revenue authorities, 
or of any such person as aforesaid, to remove any manager so appointed 
(rVf, sec. 27}. A subsequent Regulation (V o( i 827 ) 6 nacted'that when the 
Zlllab Court thought it just and proper under the provisions of that 
Regulation to provide for the admioistration or management of landed 
properly, it should issue a precept to the Collector, directing him to 
hold the estate io attachment and appoint a person for the due care and 
management thereof^ under good and adequate eecuriiy for the iaiibful 
discharge of the trust in a sum proportionate to the extent thereof. The 
reference in Reg. V of 1827 to Regulation V of 1812 was repealed by 
Act XVI of 1874, so that it is not now competent to a District Judge to 
send a precept to the Collector, directing him to provide for the manage¬ 
ment of an estate belonging to a joint undivided family. The fragment 
of Regulitcion V of 18:2 which is still in force is incomplete, and in 
consequence almost inoperative. Such being the present state of the Jaw, 
a majority of us have thought that this fragment might well be repealed, 
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and a complete set of effective provisions substituted therefor” (Rent 
Commissiib Report, Vol. I. paras. 135 and 136, p. 68). The sections of 
Reg. V of iSi3 remaining in force are repealed by Schedule 1 of (his Act 

Prooodure presoribod in the caee of a multifarious 
applioatton.-^In a case in which one application was made jointly by 
twelve of the co<sharers of a certain property under (his section calling 
upon (he four remaining sharers in the property to show cause why a 
common m.inager should not be appointed to certain property consisting 
of 343 estates or of which about 60 bore separate numbers on the 

4 

Collector's Land Register, whilst other portions of the property were 
taluks and dependent tenures, h^svhiks and raiyati holdings, and there¬ 
fore, did not appear in the Collector's Register at all, it was laid down 
by (he High Court, (]) that there need not be as many applications as 
there were estates or tenures mentioned in (he application, but that, in 
the circumstances, the District Judge should call upon the applicants to 
state whether all of them were entitled m common to the various estates 
and tenures mentioned in (he application, and, if not, to divide them¬ 
selves into as many groups as there might be propeuies held by them 
in common, and in this latter case, it would be necessary that each group 
of shareholders should put in separate applications : (s) that if such 
separate applications would have to be pul in and not otherwise, separate 
Court fees should he levied upon each applicatioo \ and (3) that the notice 
in the case of (enures would be as provided by section 93 of the Act; 
it would be of the same character and to the same eBeci as tn the case 
of estates (Faial Alt Chaudhti v. Abdul Afasid Chaudkn\ 14 Calc., 659). 

AppeaJ.—'An application under this section is not a suit within the 
meaning of sec. 143, as the operation of that section is confined to 
suits between landlord and tenant. A proceeding under section 95 is 
not between landlord and tenant, but a proceeding initiated by some 
third person, who does not fill either of these positions. Under these 
circumstances, an order rejecting an application under sec. 93 is not 
appealable (ffosstttn Baksk v. Mutukdkari Lai, 14 Calc., 313). 

94- If the oo-owners fail to show cause as afore- 

Powertoordsr witbio One month after service of 

under the last foregoing section, 
Sown ’* ”*** Bistrict Judge may make an order 

directing them to appoint a common 
manager, and a copy of the order shall be served on 
any co-owner who did not appear before it -was made. 
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Extended to the districts of Cuttacic, Puri and Balasore, (Not., Jany. 
37th, 1906. 

95. If the co-owners do not, within such period, 

Power 10 ap. being less than odh month after the 

ir*orderi8**ot making of an order under the last fore- 
obeyod. going section, as the District Judge may 

fix in this behalf, or, where the order has been served 
as directed by that section, within a like period after 
such service, appoint a common manager and report 
the appointment for the information of the District 
Judge, the District Judge may, unless it is shown 
to his satisfaction that there is a prospect of a satis¬ 
factory arrangement being made within a reasonable 
time,— 

(а) direct that the estate or tenure be managed 

by the Court of Wards in any case in which 
the Court of Wards consents to undertake 
the management thereof; or 

(б) in any case appoint a manager. 

Extended to the districts of Cuttack, Puri and Balasore (Not., 
January a7th., 1906.) 

RttliDgs tlQdor this section.—On an application under section 
93 being made to a,. District Judge, be by consent of parties directed 
tbe estate to be managed by the Court of Wards. The Court of 
Wards took over the estate, but subsequently refused to act, and 
the Board of Revenue directed that tbe estate should be released. The 
District Judge then issued noticea to the co-sharers under sec. 93, 
calling on them to show cause why a common manager should not be 
appointed. The co-sharers appeared and objected, but one of them stated 
that be and the representative of certain minor co-sharers had agreed 
to appoint a private person manager of their estates. The District 
Judge, then, without holding any enquiry or taking evidence, passed an 
order purporting to be under sec. 95 of this Act appointing tbe private 
person common manager temporarily until the co-owners should take 
steps under sec 99 to satisfy the Court that they were in a position to 
manage the estate properly. He subsequently passed two orders on two 
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separate applications by two of the co*sharers for the release of the 
estate, refusing to release it, as he was not satisfied that the mana^eoient 
would be conducted by the co-owners without injury to the rights of 
the minor co-sharers. It was held that the order of the Judge 
appointing the private person common man.'igcr, and his subse¬ 
quent order refusing to release the estate were not legally made. 
They were, therefore, set aside {Ganodtt Kanta Rat v. Vrobhibati DaVy 
20 Calc., A common manager cannot be appointed by consent 

of parties. The District Judge before he can make the order must 
find that there is a dispute likely to cause inconvenience to public or 
injury to private rights existing between the ro*sbarers {/Ca/* Charan 
Ash V. PiirOafi Char'an Ash^ 4 C. L. J., 564). When a common 
manager has resigned, the District Judge cannot appoint a new common 
manager without recourse to the provisions of ss 93 and 94 {^D'lvarka 
Nath Afi/ta v. Ra/thittfsh La/ Mitra^ 10 C. W. N., 437). There is no 
provision in this Act authorising a District Judge, when an order, under 
sec. 95 of this Act appointing a common manager has been made, to 
institute an enquiry as to the existence of certain accounts .and papers 
and to examine persons on oath in such a proceeding, and a person 
giving false evidence in such a proceeding does not commit an offence 
under sec. 193 or sec. 199, Penal Code {Abdul Mazid v. Krishna Lai 
30 Calc., 734). A common manager was appointed under the 
provisions of this section with the consent of the co-owners. The share 
of one of the co-owners was then let out in izara to some of the other 
owners. After the izaru had come to an end, he gave a patni lease of his 
share to a third person, who beg.in to collect, or to attempt to collect, 
the rent due to him ns patnuiar. It was held that he was bound 
by the order .ippointing the common manager, as he took the 
patm\ knowing that the property was in charge of a common 
manager, appointed by an order of the Court, an order which 
under clause (3; of section 98 would have the effect of preventing any 
of the co-owners from themselves realising the rents due to their 
respective shares, and the ptiimd*ir^^s in no better position than the 
shareholder from whom he obtained the patni {Jagai Chandra Chaudkri 
V. Golak Chandra Ghosky 23 Calc., 522). *A person appointed to be 
manager of an estate under the provisions of this section must have his 
name registered under sec. 78 of the Land Registration Act before he 
can recover rent from the tenants of the estate of which he has been 
appointed manager {Afakbul AH Ckaudhri v. Grish Chandra Kunduy 
22 Calc., 634). 

A common manager, appointed under this section has power to 
mortgage property with the permission of the District Judge. While 
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the cotnmoo maoagemeQt exists, tlie powers of the co-owners must* be 
regarded as abeyance, and therefore a mortgage created by a co- 
owner during the existence of the common management cannot in any 
way interfere with, or derogate from, the rights created under any tran¬ 
saction niade by the common manager with respect to the joint properties 
{Amar Chandra Kundu v. Galak Chandra Ckaudhri^ 4 C. W. N., 769). 
A common manager is competent on behalf of the co-owners to sue for 
the recovery of possession of land (Siba Sund4iri Ghosh v. Raj Mohan 
Guho, 8 C. W. N., 214). 


Power to no¬ 
minate person 
to aot in all 
onses under 
oUuse (2^) of 
lant section 


96 . The Local GoverDtiient may nominate a 
person for any local area to manage all 
estates and tenures within that local 
area for which it may be necessary to 
appoint a manager under clause (b) of 

the last foregoing section ; and, when any person has 

been so nominated, no other person shall be appointed 

manager under that clause by the District Judge, un* 

less in the case of any estate the Judge thinks fit to 

appoint one of the C(*'Owners themselves as manager. 

Extended to the districts uf Cuttack, Puri and Batasore (Not, Jany. 
I7ih, 1906). 

97 . In any civse in which the Court of Wards 
undertakes under section 95 the manage¬ 
ment of an estate or tenure, so much of 
the provisions of the Court of Wards 
Act, 1879, as relates to the management 

of immoveable property shall apply to the management 

Extended to the districts of Cuttack, Puri and Bnlasore (Not., 

27th, 1906). 

98 . ( 1 ) A manager appointed under section 95 

may, if the District Judge thinks fit, 
p«»uie't^ra*u- he remunerated by a fixed salary or 

percentage of the money collected by 
him as manager, or partly in one way and partly dn- 


Th© Court of 
Wnrds Act, 
1879 , appUoable 
to management 
hv Court of 
Ward*. 
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the other, as the District Judge, from time to* tame, 
directs. 

(2) He shall give such security for the proper 
discharge of his duties as the District Judge directs. 

(3) He shall, subject to the control of the Dis¬ 
trict Judge, have, for the purposes of management, 
the same powers as the co-owners jointly might but , 
for his appointment have exercised, and the co-owners 
shall not exercise any such power. 

(4) He shall deal with and distribute the profits 
in accordance with the orders of the District Judge. 

(5) He shall keep regular accounts, and allow the 
co-owners or any of them to inspect and take copies 
of those accounts. 

(6) He shall pass his accounts at such period and 
in such form as the District Judge may direct. 

(7) He may make any application which the pro¬ 
prietors could make under section 103. 

(8) He shall be removable by the order of the 
District Judge, and not otherwise. 

Extended to the distncteof Cuttack, Puri and Balasore (Not, Jany. 
27th, 1906). 

Th« powers given by section 98 of the Bengal Tenancy Act to a 
manager of joint property appointed under section 93 ** for the purposes 
of qaanagement’’ include the power to mortgage or to sell the property. 

The restraint put upon the co-owners by section 99» sub-section (3) 
of the Actf whilst the estate is under management, is co-extensive with 
the power conferred on the manager : it does not extend to the exercise 
of individual rights. 

Where one of the co-owners of an estate under management mort¬ 
gaged his share» which in execution of a decree on the mortgage was 
purchased by the mortgagee : that (he mortgagee thereby became 

a go-owner under the manager, and as such was entitled to the benelt 
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of adecr^ for redemption in a suit on a raort^age of the estate by 
tbe manager. {Amar Chandra Kundu v. Shcski Bkusan Roy^ 31 Caic.i 
505; L. R., 31 I. A*, 24 ; 8 C W. N., 225). 

99 . When an estate or tenure has been placed 
Power w re- the management of thi Court 

mVnt^to^- Wards, or a manager has-been ap- 
owner*. pointed for the same under section 95, 

the District Judge may at any time direct that the 
management of it be restored to the co-owners, if be 
is satisBed that the management will be conducted 
by them without inconvenience to the public or injury 
to private rights. 


Extended to the districts of Cuttack^ Puri and Bslasore (Not., Jany., 
S7ih, 1906). 


There would seem to be nothing to prevent a District Judge acting of 
his own motion under this section, without being moved to do so by 
any of the persons concerned^ provided he is satisfied on the point 
referred to. 


100- The High Court may, from time to time 
Power to mske make Fules defining the powers and 

duties of managers under the foregoing 

sections 


Extended to the districts of Cuttack, Puri and Balasore (Not, Jany. 
37th, 1906). 

Tbe High Court's rules under this section are printed in Appendix III. 
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CHAPTER X. 

Rbcord-of-hights and settlement of rents. 

The whole of the provisions of the former Chapter X were extended 
to Orissa by Notification of SepL loth, 1891. The present Chapter X 
has been introduced by the Bengal Tenancy (Amendment) Act, I 1 I| B.C., 
of 1898, which has been extended to Orissa by Notification of Nov., 
$th., 1898. It has been considerably modified by Act I, B. C., of 1907. 

Modiflcatioae in tbie Chapter introduced by the Bengal 
Tenancy (Amendment) Act of IBPS.^The provisions of the 
Chapter, as they originally stood in the Act, have been greatly modified 
by the Bengal Tenancy (Amendment) Act of 1898. The circumstances 
which led to the passing of this Amending Act are as follows. Very 
shortly after the commencement of the operation of Act VIIl of 1885, 
very great difficulties were experienced in settling rents under Chapter 
X, more especially when its provisions were applied to the settlement 
of rents on a large scale. These difficulties were partly due to defects 
in the provisions of the Chapter itself, which did not allow of the publi¬ 
cation of a draft record as a preliminary to the settlement of rent, but 
required rents to be settled before the publication of even a draft of the 
record. They were also partly due to the fact that while Revenue officers 
in settling rents and deciding disputes regarding entries in the record* 
of-rights were bo..nd to adopt the cumbrous and lengthy procedure of the 
Civil Courts, the High Court in interpreting the provisions of the 
Chapter, held that Revenue officers in proceedings for the settlement of 
rent bad no jurlsdictiou to decide questions concerning the civil lights of 
the parties, and that the decisions of Revenue officers in such matters 
had no finality and might be subsequently questioned and set aside by 
suits in the Civil Courts. 

These difficulties attracted the attention of both Sir Charles Elliott 
and Sir Alex. Mackenzie, while holding the office q[ Lieutenant-Governor 
of Bengal, and shortly after the commencement of the term of Govern^ 
ment of the latter, via.^ in May, 1896, he submitted to the Government of 
India two alternative bills to remedy these defects, according to the 
first of which “ revenue officers were given a fairly free hand in settling 
rents and were relieved from the necessity of complying with the 
formalities of the Civil Procedure Code, and treating the case of each 
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individual raiyftt whose rent was altered as a separate suit. But the 
Civil Courts were to retain the uitlrnate jurisdiction in alt matters of 
status, right and title.” In the second Bill certain alterations were pro* 
posed tending simplify the procedure and at the same time to give 
to the decisions of the Revenue Officers that finality which the framers 
of the Tenancy Act intended them to have.” The drst of these Bills 
was approved by the Government of India. It was accordingly intro- 
duced into Council on the 5rd April, 1897. 

At the time of the introduction of this Bill it was not intended to 
differentiate between the procedure for the settlement of rents in 
Government, and that in private, estates. But after the introduction of 
the Hill into Council certain representatives of the zet»iiniiats objected 
to the proposed withdrawal of the jurisdiction of the Civil Courts in the 
settlement of rents in private estates. The Bill, as originally introduced, 
was therefore recast in the course of its progress through Connell and the 
procedure for the settlement of lents in Government estates and other 
temporarily settled estates was made quite d^^t^nct and separate from 
that for the settlement of rents in permanently settled estates. The new 
system was extended only lo the former (see Part 11 of this Chapter); 
while the existing law, with certain slight modifications designed to secure 
sreater finality for the decisions of the settlement officers, was maintained 
in respect to the settlement of rents in estates of the latter class (see 
Part ill of this Chapter). The followiog extract from the Statement of 
the Objects and Reasons for the BtU, while showing its aims and inten¬ 
tion so far a$ they relate to this Chapter of the Act, explains what the 
system for recording rights and settling rents was under Chapter X, as 
originally passed, and what the system now is under the modificatiODs 
introduced by the Amending Act as regards the settlement of rent where 
a settlement of land revenue is being or is about to be made—in other 
words, so far as Part 11 of this Chapter only is concerned. 

The alms and objects of this Biir\ (so far as tiiey relate to Chapter 
X), ( 1 ) to clear up doubU aod difficulties of procedure which have 

arisoD in the course of experience in the working of Chapter X of the Bengal 
Tenancy Act, 1885 ; < 2 ) to laoilitaie the settlenioot of rents wheti undertaken 
OD a large scale, either for the purpose of eettliog land revenue or on the 
application of private individuals. 

to point (I), the intentioD of the framers of the Tenancy Act, as 
explained in Council by Sir Bteuart Bay ley, when presenting ths report of 
tho beleot Committee, clearly was ihfU all dupulu th€ rtcord 

cf righu 9r fixation of rtnu he formally and finally decided by the 

Revenue Officer, subject only to appeal to ths Speoial Judge, and to a second 
appeal to the High Court in oertain specified cases. Entries in the reoord, 

19 
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vhicb wtn aot diaiated up to the ttme «( fiiiftl publioatiou of th« noord, 
were to be praeumed to be oorroct till the contrary was proved. If a dispute 
ai to any entry in, or omiMion from, tho record arose, U was to be decided 
by the Revenue OfHcer, and bia decision was to have the force and effect of a 
decree. So that every entry io the record aa finally published was to have 
attached to it either (a) thr pre>«umption of correctness, or (6) the force and 
effect of a decree of a Civil Court. ObjectionH might be made at auy time during 
the publication of tho draft record, which the Revenue Officer was to summarily 
hoar and consider, aud dispulea raieed at any time before the final publioation 
of the record were to be heard and decided. The distinction between an 
objection and a dispute was not, however, uloarly dofined,) and the result has 
been that the Civil Courts have in some cases held that the Revenue Officer is 
bound to hoar, as civil suits, trifling objections which can be adequately dis* 
posed of soremarily, to the satisfaction of the parties, without the ezpeuse 
aud delay entailed by the formal procedure of a civil sait.(*) On the other 
band, where Roveaue Officers have heard and decided disputes, following the 
procedure of the Oivit Prooedni'e Code, in which cases it was intended that 
their decisions should, subject to appeal to the Special Judge, he refjudktU't 
between the parties, the Civil (/ourts bavu in eoiue cases held that thoir <leci- 
eions, though not appealed against, wore nut m Judicata, that no finality 
attached to them, and that it was open to the ftartioa to re-open the questions 
decided in tho ordinary Civil Cuiirit.(^) 

**j^urther, tho Ouiirls have held, where a survey is ordered to be made, 
aud a reoord'of-rights prepared, of a particular estate or local area, that the 
Revenue Officer hns no jurisdintiun to hoir ami decide the dispute, and Chat 
when a dispute arises os to whether lainl claimed rent free wm properly so 
hold 01* not, tho Revenue Officer has no authority to hear and decide the 
dispute, (*) ami again that when a dispute arises as between use landlord 
and another landlord, or one tenant aud auulbor tenant, regarding the 
ownership ur oocapition of land, the Revenue Officer has no authority to 
hear and decide tho dispute. Jt has, in short, beou held the Revenue 
Offioor can only hear and decide a dispute between a landlord and tenauc, 
when the relationship of landlord aud tenant is proved or admitted to exist. 

*'Tho effect of these decisions is to curtail to a very great extent the 
powers of the Revenue Officer to decide tho disputes arising out of his pro* 
oeedings, to leave gaps in the record-of'ri^ts, and to drive the parties to 
litigation after the Rove one Officer haa left the ground, even as regards 
matters which he has nominally decided. 

(I) Sve note to uction lOS. 

(•) 6oe PaniUt Sir-dar v. ytoi^n, Si OUr., 979\ tCmim KKan v. Mntto Jfaik SS Oale., £44; 
StfnHrf V, H S&7, end reslra, Mkui 8ak* v. Jattu jvandan guf, 17 

OiUc., 7S1. 

(B) Boe Mtrvndre ActlA ▼ Si/noM IS Oslo., S4l; Bitihwwukkl Mi v. Atecmis 

OMfwfrti gai, 1C Csiu , SM. 

M) Boo ▼. Bajo, SO Calc., (77 : Seerttarw ^ StiUt v. ffHai OtnoA, £1 

Calc.. IS: ffarin Kkan ▼. irm/c JVoiA Du, t% Calc., S44. 

(5) PA»ttti Ai*i!ar V. £1 Oolc., 17$. 
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ThAt this wu not the intention ol the freniete of the Act ie ebown hy 
the (oUowing extract from Nir Stenert Bejley's epeech in CoQDcil, id pre> 
ientingthe Report of the Select Oonmitiee on the Teeanoy Bill as peeeed 

4 

Under the scheme, therefore, ee sketched out in the origiiul Bill, It 
will be observed ( 1 ) that the Bovenne Officer, in recording nghte, could 
not decide any dlspate which might ariiei and coDSe<|Qently hie record could 
be of very little valoe; ( 2 ) that the Settlement Offioer,^ though he could 
decide whatever dieputee came before him, could only deal in a preliminary 
sort of way with a large class of disputes, which might afterwards be tried 
oat by a legular emt in a Civil Court; ( 2 ) that, though no settle moot can 
in the nature of things he ondertaken without the previous preparation of 
a record-o(-rig)kts, the two prooeseee were un<.i>iinecteil in the Bill, aud were 
treated as essentially separate and diatinct. 

* I need not take you through the successive steps by which the prooednre 
was altered, first in the Dill No. 11 of last 3*ear, a description of which will 
bo found in paragraphs 71 to 77 of our prelicninary report, and then in the 
Bill of this year, os vxpbuned in paragraph 42 of our final report. It will 
be sufficient if I explain to you tlie final result of our discunioDS as embodied 
in the Bill now before you. Firat, then, we have amalgamated the two 
processes. It was obvious that on a Revenue Officer beginning to record 
rights he would find himaclf face to face with numerous casus in which on 
one side or the other the status of the raiyat, the area of the holding, the 
amount of the rent payable, were the subject of dispute. Unlela he 
could deal with thosu disputes his record would be of little value and it was 
obviously absurd to empower orio offioer to settle ((Uestions of status and 
area, and then to send in another to settle queutioDS of reut. 

* It seemed oqaally unreasonable to empower a Revenue Officer, with all 
the parties and witnesses before him, to decide disputes, and to allow the 
whole matter to be re-opened tU noto and fought out from the very l«ginning 
in a Civil Court. At the same time wo wished in no way bo cJimiDish the 
security which parties now have in the decision of cases by the moat 
coTupebent Courts, and in the right of appeal U> the highest Court in the 
country, 

^ What we have done, then, lias been to give the Revenue Officer, in the 
first instance, power to settle off disputes that may come before him. Where 
no dispute arises, be will record what be finds, he will not altar rents, and 
his entries will only have a presumptive value in oases afterwards brought 
before the Courts $ where a dispute arises, ^e will decide it on the same 
^grounds by the same rules, and with the same procedure, as a Civil Court. 
His decision will be liable to appeal, like that of the ordinary Civil Court, to 
a Special Judge, who may or may not be the Judge of the district, and will 
be subject to a further special appeal to tbe High Court. In appeal, the High 
Court may settle a now rent, but in so doing is to be guided by the other 
rents sboVn in the rent-roll, lo other words, there oau be no second appeal 
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to the High Court merely on the ground thot the rent baa been pitched too 
high or too low, but if e second Appeal ia preferred, m it may be on the ground 
that the Special Jud^e, owing to eome error ou a point of law has, for 
example, found the holding to cooipriae more land or less land than it Actually 
does comprise, or has given the raiyat a wrong status, and if the appellant 
aaooeeds, the High Court can, without altering the rate, reduce, or increase 
the rent, as the case may be. 

' The decision of the Revenue Officer in dieputeri eases, aubjeet U) these 
appeals, will have the effect of a judgment of the Civil Court, and will be 
r€4 judicaiat thus barring a fresh suit for enhancement for l^ years.' 

**ltia oiear that the deoirions of the Cinl Courts above referro<l to are 
not in accord with the intention of the framers of the Act eipressed in 
the preceding extract, and it is thought that if the decisions of Rsvoiiuo 
Officers are not, subject to appeal to the Special Judge, to have finality 
on all qaestions that oomo before them, it is desirable Ui relievo thorn 
altogether of the duty of deciding disputiM as uivil suite, and Ui confine 
them, in the first place, to the preparation of the roo<»rd of existing facts, 
rents and statua Tliis record will be prepared, after c«vre(ul in vo4 tig a ti on, 
ui}der such rules as the Local (lovommcrit may prescribe. It will bn 
published in draft, objections ma<hi tfi any entry in or omissions from it 
will be carefully considered and dispr«od of under such rules as may bo 
prcscril>od by (1 overnment: then iC willjoo finally published and the pro* 
sumption of correctness will be attachod to eutries made in it, If the partlos 
afterwards wish to dispute the correctness of any entry or omission, thuy 
can do so in the Civil CuurtH, restrictions on resort to the Courts being imposed 
only in the caso where the entry relates to a rent settled. 

^'As to the second object mentioned above, section 107 of tho Act provides 
that in all proceedings for the settlement of rents under Chapter X, the 
Revenue Officer shall, subject to rules made by the Local Oovornmont, adopt 
tho procedure laid down in the Co<lo of Civil Procedure for the trial of suits. 
This implies that each individual case must (subjoct to modifications made by 
the Governmont rules for joinder of tenants holding under the same landlord 
in the saine village) bo dealt with separately, a separate record being rnvle, 
and evidence being separately recorded in each case. When a settlement of 
rents is being made on a great scale, as is necessary A'hen a settlement of 
revenue is being made of a largo area or iu a largo private estate, it is apparent 
that io make the rent of each individual tenant the subject of a separate suit 
must involve great waste of time and money. If an enhancement or reduction 
of root is claimed on the ground of rise or fall of prices since the rents were 
lost fixed, it is obvious that the alteration in prices, if once established for a 
loosl area, would affect all tenants in thst local area whose rents wers last 
settled at the same time, and it would involve unneoessary waste of time and 
money to record the evidenoo over again and allow it to be disputed afresh in 
in eaoh individual case. 
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‘^It h&s fttwaya baeo recQgDteod that OovarnmeDt oflioera, ia aeltliug reuU 
for the purpose of aaoertAiniog the osaeU 00 whtob revenao is to be b&sed in 
teDiporarlly'Settled eetetea, ehoald have more dieoretion in the mat ter of alter¬ 
ing rente than was allowable to private iodividuala in suite in the Civil Courts. 
The Bengal Government, however, in I 8 S 5 , with a view to showing that they 
claimed nothing in tho way of enhanced rente in their own estates, or in 
estates under settlement of revenue, wbiob they were not prepared to oon- 
oede bo private landlords, consented to have the same rules and the same 
procedure applied to their own ostatee as wero propoeed for fixation of rent in 
private estates: but apparently the di Here nee wae not sufiioiently considered 
between the difficulties of a settlement of rente on a great scale and a settle* 
inent of rent of individual tenants by a Revenue Officer or Civil Court. In 
individual oases it is easy to follow the procedure of the Civil Procedure Code, 
but where hundreds of thousands of tenants* rents have to be sottled, it is most 
difficult, if not impossible, to follow the Civil Procedure Code, and to oom* 
plete the preoeediag within a reasonable time at a reasonable oxpendituroj* 

*'What is proposed is a procedure which will facilitate settlement of rents 
on a large soalo without unnecessary expense, and without materially altering 
the substantive provisions of the Act regulating onhancemeot or reduction 
of rents.’* 

The above extract, $0 far as il deals with the setilement of rents, 
applies only to settlements, when a seltlement of land revenue is being 
or is about to be made The details of the procedure to be adopted 
in such settlement are more fully explained in the commencement of 
Part 11 of this Chapter. 

The Bill was on the 36th Feby, 1898, referred to a Select Committee, 
who presented their report on the i9ih March, 1898. Certain triffing 
modiftcaiions were made on the Bill being considered in Council. It was 
passed on the and April, 1898, and received the assent of the Governor- 
(}encral on the 3rd May. It was first published in the Calcutta GasetU 
as Act III, B. C, of 1898 and came into force on the 2nd. November, 
1893. 

Part 1.—Record of Highlit. 


lOl- (1) The Local Goveromenb may, in any 
case with the previous sanction of the 
Power loonier Govdmor-UeQcral in Oouncil, and may, 

if it thinks fit, without such sanction in 
oord of-rigbt#. gaggs next hereinafter men¬ 

tioned, make an order directing that a survey be made 
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and a reeord-of-rights be prepared, by a Revenue 
Officer, in respect of the lands in [any] local area, 
[estate or tenure or part thereof.] 

(2) The cases in which an order may be made 
under this section without the previous sanction of 
the Governor- General in Council are the following, 
namely :— 

(а) where the landlords [or tenants] or a large pro¬ 

portion of the landlords or of the tenants 
apply ff)r .such uii order and deposit, or 
give security for such amount for the pay¬ 
ment of expenses, as the Local Govern¬ 
ment directs: 

[(«) where—• . 

(/) the landlord or tenants, or 
(it) H proportion of not less than one-lmlf of the 
total number oi landlords, or 
* (Hi) a landlord, or a proportion of the landlords, 

whose interest, or the aggregate of whose 
interests, respectively, in the lands of tlie 
local area, estate or tenure or part thereof 
is not leas than one-half of the total 
share.s of all the landlords therein, or, 
iiv) a proportion of not less than one-fourth of 
the total number of tenants, 
applies, or apply, for such . an order, depositing, or 
giving security for, such amount for the payment of 
expenses as the Local Government directs ;] 

(б) where the preparation of such a record is 

calculated to settle or avert a serious dis- 
pute existing or likely to arise between the 
tenants and their landlords generally ; 



Sbc. lUl.) 


RBCOkD OK RIGHTS. 


295 


(c) where the local area, [estate or tenure or the 
part thereof3 belongs to, or is managed by, 
the Government or the Court of Wards 
[or a Manager appointed by the District 
Judge under section 95 ;] 

{d) where a settlement of land-revenue is being 
or is about to be made in respect of the 
local area, [estate or tenure or of the part 
thereof]. 

f.WIbe term toUtament of Und ravanito,’’ an aeod in oUuao 
inchidea n Mttloment of rent« in an estata or tonuro which boloiigt to Uia 
Government. 

JS^ptawiti^n J, —A euperior landlord may Apply for an order under this 
eeetiotj uotwlthecaiiding that hm oetato or part tliereof ii loawd to a 
tenm'e*hoidorJ. 

(3) A notification in the ottieia) Gazette of an 
order under this section shall be conclusive evidence 

a 

that the order has been duly made. 

4 

[(4) The survey shall be juade and the record-of- 
rigbts prepared in accordance with rules made in this 
behalf by the Local Government.] 

Sub-section (i) has been extended io the Chota Nagpur division 
except Manbhunt (Not., Fcby. 9th, but the words “ in any case with 
the previous sanction of (he Governor-General in Council, and may, if 
it thinks ht, without such sanction in any of the cases next hereinafter 
mentioned ” have been omitted. Sub-sections (3) and (4) have been 
extended to the Chota Nagpur division except the district of Manbhum 
without modiiication (Not., Feby. 9th, 1903). 

The words in.light brackets in sub-sections (i), (S' (a), z (c), (2) (d), 
the explanations (i) and (2) and sub-section (4) of this section have been 
inserted and added by the Amending Act, III, B. C., of 1S98, 

. The aliernntive clause (a) to sub*section (2) in heavy brackets and tbe 
words in heavy brackets **or a manager appointed by the District Judge 
under section 9$,'’ added to clause (c), sub-section (a) have been in|erted 
and added by Act 1 , B. C, of 1907. 
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Sub-eeotion ( 2 ). Olauae (a).-*It has not yet been judicially 
determined what is meant by large proportion of the landlords or of 
the tenants” in this clause. It ha<j however, been ruled by Government, 
on the authority of the Advocate-General, that half the landlords is a 
large proportion of them within the meaning of cl. (a) of this section. 
(See Government of Bengal’s No. 2461-931 L. K., dated December 6th, 
1886, to Secretary, Board of Revenue). 

Altornativo clause (A)in force in Bengal.—*ln the Notes on 
Clauses to the Bill of 1906 it was said : 

The wordsa large proportion of Uie landlords or of the toDanta*’ in 
aeoiioD 101 (S) (a) are vague and have given rise to differences of hilerprcta* 
tion. It is dcsimblo that the proportion of land lf>rdK or tenants, who may 
apply for a survey and record-of*righU, should bo more clearly deffiiod; 
one-fourth has been atlopted as a roasonable proportion. It is always open 
to the (Government to grant or refuse euch an applies Mon if it should thinh 
fit, and the (lovernmeut has also full discretion in regard to the apportion 
ment of tho costs of the operntions under eeuUun 114 . In the case of co- 
sharer landlords, either a fourth of the bital number, or aoo ahururor 
oo-aharers representing a fourth of the total interests, »»houId Ins pormittod 
to spply. There is somotimes dilficulty in getting oo-sharers to join (n aucli 
applications, and it is thought ei}uitable that a ooiiiiderahlo minority, such 
as oae-fourth, should be permitted U> Hubmit an application for the connidora- 
tioD 0! the Government.'* 

The Select Committee in their report observed ; 

** We have raised tho proportion of landlords which is to be rc(|Uisito fur u 
successful application to one*half. It is represented that it should not bu in 
the power of the niioonty to invoBa the majority in tho considerable 
expenses which a survey and preparation of a record-of*righte entail.*’ 

Payment of expenses.—For the rules for the deposit of the costs 
of a survey and record-of-rights, see rules i to 20, Chap, jy, of the 
Board’s Survey and Settlement Manual, 1901, Part IH, pp. ici to 124. 

Government will not publish the notification until the Board of 
Revenue has reported that the costs have been deposited, (G. O. 
No. r799, dated eSth April, 1899). 

Sub-section ( 2 ). Olsuse (c).—In the* Notes on Clauses to the 
Bill of 1906 it is said ; 

** The addition to oectioD 101 {if) (c) miule by the clause will enable a 
iurvey and record-of-rights to Ite raado in the case of an estate placed under 
a Manager appointed by the Diatriot Judge under section 95 . The proper 
maDOgemeot of such estates will often bo greatly facilitated by survey and 
the pieparaMon of a record-of-righte. It seems reasonable that they should 
be placed on the same footing os estates taken over by the Court of Wards.” 
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Sub-Bection ( 2 ). Clause (d).--The words or is about to be made ” 
occurring la this clause were first introduced into the clause by Bengal 
Act V of 1S94, s, ty (now repealed) in order to legalize settlement uper* 
atlons in Orissa before the expiry of the period for which the land reve¬ 
nue of (hat province had been fixed. 

Sub^Bdction ( 2 ). BxplSDation 1 .—This explanation is taken 
from s. 2, Act V, B. C., of 1894. Its object is to 

^^nmke older whec wm the intention of tho present law, namely, that 
a settlement of ronU in estates hoM direct by Government is included in the 
term settlement of revenue, aud, therefore, that when a reoord*of-rigbte of 
suuh estates is prepared, a settlomentnf t.be rents of all tenants can be made.*’ 
(Statement of Objects and Ruasons, Bill I, para. 23 ). 

But, under the proviso to section 104, which was added by section 24, 
Act I, B. C., of 1907, it is not necessary to settle the rents of all tenants, 
when a record-of-rights is l>eing prepared in an estate or tenvire belong¬ 
ing to Government, if it does not appear expedient to the Local Govern- 
nient to do so. 

Sub-BBOtion ( 2 ). BxplanatioD 2 .—The object of this explana¬ 
tion is explained in the Objects and Reasons for the Bill, para. 22, as 
follows 

* ^Doubts have beam rainetl whether, when a proprietor has loosed liis estate 
to a farmer temporarily, he can apply for a survey and record-of-rightB or 
settlement of miyats* rents. The grounds of these doubts are that see turn 
104 ( 2 ) of the Act speaks only of the landlord applying and that the farmer 
is the raiyat*e immediate landlord* It is desirable that s proprieWr should 
uot be debarred from obtaining a record-of-righu or settlement of rents 
merely because he has temporarily subdet bis estate. The explauations make 
It clear that he In not so debarred.’* 

The explanation, ii may be added, was* framed and introduced to 
meet a c.ase which actually occurred, in which the tenants of an estate 
colluded with the temporary tenure-holder, paid him heavy sa/am/es 
or bonuses, and induced him to reduce their rents to nominal amounts. 
Under the former law, the proprietor could in these clrcumst.inces do 
nothing^ though he knew jhat on the expiry of the temporary tenure- 
holder^s lease, the reduced rents accepted by the tenure-holder would 
be binding (or practically so) upon him. 

Sub-BBOtion ( 4 ). Frooenea otsurvey ajidreoord-otrightB.^ 
The processes ordinarily to be comprised in a survey, record-uf-rights 
and settlement of rents under this Chapter are enumerated in rule 
3, Chap. VI, of the Govt, rules under this Act (Appendix I: see also the 
Board of Revenue’s Survey and Settlement Manual, Part I, rule 2, p. i). 
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the record-of-riSThteis to poosiet of and to oontaiD. — 
According to i-ule S, Chap. VI of the Govt rules under this Act, the 
record.of.nghu to be published under sec. 103 A of this Cfiapter shall 
consist of the kk^ai (or abstract record-of.H^hts of proprietors and 
tenure.holder) and the kkatinn (or detailed record of encb tenancy). 
Forms of these records taken from the Hoard of Revenue's Survey 
and Settlement Manual, Appendix (>, are printed iu the Appendix II to 
this book. Rules 9 and 10 of Chapter VI of the Govt rules under the 
Act specify what each of the records is to contain. According to sec. 2 
(2) of Act ni, n. C., of 1895 (The Land Records Maintenance Aci\ by 
the term record-of-rights *'shall be understood the settlement record of 
tenant-rights called the kkatiancfK such new editioos of such record as 
may be prepared under tules made under this Act, or such other corres* 
ponding record of tenant-rights as may be declared by the Board of 
Revenue 10 form the record-of.r'ghu for any district or part of a district. 

A record-of-rights includes entries duly made in a legister of mutations.'^ 
But this definition applies only to proceedings under .Act 111 , B. C.. of 
189$. It was framed with the view of excluding from the operation of 
that Act mutations of proprietary interests, which were considered to be 
sufficiently provided for by the Land Registration Act (VII, B. C., of 
Khe^Muts yfcxty therefore, excluded from the record .of-rights, as 
detined in Act III, B. C., of 1895.0 

When a settlement of land revenue is being or is about to be made * 
under Part 11 of this Chapter, and a settlement rent roll is prepared, 
it is to be incorporated with the lecord-of-nghts (sec. 104 F). Hut this 
has to be done before ihe record-of-rights is tinally published (see sec. 
103 A). When a settlement of Und revenue is not being or is not about 
to be made, and rents are settled under Part IU of this Chapter, tben^ 
the Revenue'Gfficer is to note in the record-of-rights all rents settled 
by him under sec. 105 and all disputes decided by him under sec. 106 
(sec. 107). This has to be done after the final publication of the record- 
of-rigbts. The record-of-nghts published, whether in draft or finally, 
contain?, when a settlement of land revenue is not being or is not about 
to be made, only entries of rents recorded as payable at the time the 
record-of-rights is bein^ prepared. « 


(1) ThU Ac-i 1 m <if vtry llmitad ftppUnttoo. At pwtnt H hkn only >Mon nviv iippli<«l>l» 
I0 tho thMiHt of Hftjljmir In Uw district <4 Hur\0Mrpiir ftod Hettinh Id dlntrlct o/Obam* 

S molioQ Oovt. Nut., No., SNU, U H , vtb Dm.. ISM) nnd pcrgmok BujAmutb^ Iu 
Miw Bb.MTMDp'ir ntid Ntndlemtt In Uio dl*trlciof Mldimpor (an Govt. Not., No , 4S0V 
U K, daW4 Slat, Npv.. ]f)M. H<ilc* nnd foito* uodtr tho Act woro pubUobed with Oovt 
Not., No , SSM. t. R. dnUd Stb Dm. IBM (Uio Cnltutla GnutU, Dm Uth, 2SM, Ftri L p. 
1176). TboM nilM hkvv Wo Amended on Uio 0th Deo. ISM e&d mod Mod bj Oovt. NotiQe»' 
tlono, Ko. OOdd, L. K.. nf ISth, Oct.. IBM, No., Bit L a, of tird, Fohv, ISpr, sod 1017, L R.. 
d»M3 uth April, im. ’ ' 
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102. When an order is made under section 101, 

P 4 »tiicui»r» to particulars to be recorded shall be 
be recorded. specified ID the order, and may include, 

either without or in addition to other particulars, 
some or all of the following, namely :— 


(a) the natne of each tenant [or occupant] ; 

(b) the class to which [each tenant] belongs, 

that is to say, whether he is a tenure- 
holder, raiyat holding at fixed rates, [settled 
raiyat], occupancy-raiyat, non-occupancy 
raiyat or under-raiyat, and if he is a tenure- 
holder, whether he is a permanent tenure- 
holder or not, and whether his rent is liable 
to enhancement during the continuance of 
his tenure • 


(c) the situation [and] quantity and [one or more 
of the] boundaries of the land held by] each 
tenant or occupier] ; 


(d) the name of [each tenant’s] landlord ; 


[((/(i) the name of each proprietor in the local area 
. or estate;] 

(c) the rent payable [at the time the record-of- 
rights is being prepared]; 

{/) the mode is which that rent has been fixed 
—whether by contract, by order of a Court, 
or otherwise; 


(g) if the rent is a gradually increasing rent, the 
time at which, and the steps by which, it 
iucreases; 
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[{gy) the rights and obligations of each tenant and 
landlord in res|>ect of— 

(») the use by tenants of water for agricultural 
purposes, whether obtained from a river, 
jhil, tank or well or any other source of 
supply, and 

(//') the repair and maintenance of appliances for 
securing a supply of water for the cultiva¬ 
tion of the land hold by each tenant, whe¬ 
ther or not such appliances be situated 
M’ithin the boundaries of such laud ;] 

{/i) the special conditions and incidents, if tiny, 
of the tenancy ; 

[(/I any right of way or other easeniunt attaching 
to the land for which a record-of-rights is 
being prepared;] 

[(;') if the land is claimed tt» bo held rent-free - 
whether or not rent is actually paid, and, if 
not paid, whether or not the occupant is en¬ 
titled to hold the land without payment of 
rent, and if so entitled, under what authority.] 

The ^irst sentence of this section has been extended to the Choia 
Nagporc division except the district of Manbhum (Not, Feby. gih, 
1903), but the words “and may include” to the end of the section have 
not been so extended. 

I 

The words in light brackets in this section have been added by the 
Amending Art of 1898. 

Clauses {<id)y and (/) have been added and the former clause (/) 
has been re-lettered (/} by sec. Act I, B. C., of 1907. And it is fur 
ther provided that clause (g^') shall be deemed to have been $0 inserted 
from the comcnencement of the Bengal Tenancy (Amendment) Act, 
1898. 



8bc. 102.] 


RBCORD OP RIGHTS. 


SOJ 


Clause (b).—'The enumeration of tenants in this claose, as it 
originally stood, was defective, as it did not include settled raiyats/' 
The term “ occiipancy-raiyat ” used in the Act, does not cover “ settled 
raiyats.” See notes to secs. 4 and 20, pp. 49, 9a 

Giauso (c).—^ One or m ire of the boundanes’ is suhUituted for 
^boundaries’ i\ t., all the boundaries. Il is sometimes unnecessary to 
encumber the record with all the four boundaries of all the fields, and, 
in such cases, it adds uonecess'inly to the expense to do so.” (Statement 
of Objects and Reasons, para 35). 

Clause (dd).-'In the Select Committee’s report on the Bill of 1906 
it is said : It is important that the record should show the name of 
each proprietor It was probably contemplated that clause {fi) of section 
103 would be sufHcient, but it does not cover the case of an owner who 
has no tenants.” 

Clause (e).—“ The words * at the lime the recordS'Of-rights is being 
prepared ’ have been added 10 malce cle.ir the meaning of the law, as 
doubts have been raised whether 'the rent payable’ means (he rent 
payable in future or in the past, or at ihe time the record is being 

prepared,”—(///)• 

Clause (gg] — In the Notes on Clauses of the Bill of 1906, it is said : 

hM 1>een the pr.iotice in mneteiirvoye and recoidS'O^rlghteniade within 
recent years to include among tlio particulars entereci iu the reoard* of •rights, 
a rocord of the rights and obligaiiohs of landlords and tonanU with regard 
to iho use of watt«r for agrioultural purposea. ConflioUng opinioos have 
been given by the legal ailvieer'i of the Govern moot as to whether such a 
reoord can be ma<le under the present eecCion 102. Suofa records havo been 
found useful in areas in which irrigation in a matter of importance; this 
clause therefore, is intended to auUkorise the making of such records in 
future, and also to place beyond doubt the validity ui those which have 
alrea4ly beon made.” 

This last sentence refers to the provision that this clause shall be 
deemed to have been inserted in the Act from the commencement of (he 
Bengal Tenancy (Amendment) Act 1898. 

Clause (i).—In the report of the Select -Committee on the Bill of 
1906 it is said : 

It has been brought to our notice that doubts havo bean expressed re* 
garding the authority of the Revenue offioer, makiug a rooord-of-rights under 
Cliapter X of the Act, to inoluda in such record entries relating to rights of 
way or other easements. Such matters, though oot special oouditions or 
inoidenU of a tenancy, may niatedally affect its value, and we consider that 
it is advisable that they should be included in the record«of-rights.” 


r 
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The new clause counteracts the niting of the High Court in the case 
of Haro Mohan Chaura>nani v. Pntn Nath (27 Calc* 5^4,) where 

it was held that the existence of a right of way was not one of the 
conditions or incidents of a tenancy, and that a Settlement Officer had 
no jurisdiction to make an entry in respect of an alleged right of way 
in a record-of**rights. 

Clause (j).^This clause added to make it quite clear that the 
Revenue Officer has authority to ascertain and record whether land is 
held rent-free or not. He had this authority under the old law of 
setilemcni.”—(//fj. Hut in Radha Kiskor Mnnikya v. Durga Nath 
Bhuttiicharjya^ (ja Calc., 162*) decided under Chapter X before it was 
altered by the addition of this chtuse, it was held that the words ** every 
settlement of rent or decision of a dispute by a revenue officer’’are 
applicable only to those cases which a Revenue Officer has jurisdiction 
to try, and are not applicable to a decision of a Settlement Officer as 
to the validity of a lakher^j title under section 104 of the Act. The pro¬ 
ceedings of the Revenue Officer under this clause will be of a summary 
and not of a judicial character. Any one interested who wishes to call 
in question the correctness of the particular lecord by the Revenue 
Officer may raise an objection” before him (sec. 103A). 

RomedieB of peraoDB affeoted bj settlemeDt prooeedings. 
When the particular recorded under this clause is followed by an entry 
in, or an omission from a settlement rent roll, which is only prepared 
when a settlement of land revenue is being, or is about to be made, any 
one aggrieved by such entry or omission may, before the final publication 
of the settlement rent roll, 

(1) raise an objection ” before the Revenue Officer (sec. 104 £), and 

(2) appeal against bis decision to the Superior Revenue authority 

prescribed by Government to hear such appeals (sec. 104 G). 

After the settlement rent roll has been incorporated with the record- 
of-rights, and the latter has been finally published* any person aggrieved 
by an entry in, or an omission from it, may also 

(3) iostitute a suit in the Civil Court under section 104 H, or 

(4) institute a declaratory suit under sec. 1 * 1 A. 

When the particular recorded under this clause is recorded in the 
course of a settlement in which a settleiDeot of land revenue is nut being, 
or is not about to be, made, then either the landlord or the occupant 
of the land concerning which the particular is recorded may 
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(1) within tro months of the date of the certificate of the final publica- 
tion of the record-of-ri^hts^ apply for a settleinent of a fair and 
equitable rent for the land in the course of which certain issues 
may be framed and decided (sees. 105 and 105 AX 

(3) appeal against the Revenue-Oificer's settlement of the rent or 
decision of the issues decided under section lojA to the Special 
Judge, [sec. 109 A (2)], 

(3) within three months from the date of the certificate of final pub¬ 

lication institute a suit before the Revenue-Officer in respect 
of any matter other than the settlement of the rent or an issue 
raised under sec. 105A (sec. 106). 

(4) appeal against his decision to the Special Judge [sec. 109 A (2) ], 

and 

(5) present a second appeal a^iost the Special Judge’s decision to 

the High Court [sec. 109 A (3} ]. 

[102A. The Local Government may, for the 

Power to order purposc of Settling or averting disputes 
:S.r.,Va: to “"to land- 

nghu a* to water. ]ords, tenants, proprietors, or persons 

belonging to any of these classes regarding the use or 
passage of water, 

make an order directing that a survey be made, and 
a record-of-rights be prepared, by a Revenue-officer, 
in order to ascertain and record the rights and obliga¬ 
tions of each tenant and landlord in any local area, 
estate or tenure or part thereof, in respect of— 

(а) the use by tenants of water for agricultural 

purposes, whether obtained from a river, 
jhil, tank, or well or any other source of 
supply : and 

(б) the repair and maintenance of appliances for 

securing a supply of water for the cultiva¬ 
tion of the land held by each tenant, 
whether or not such appliances be situated 
within the boundaries of such land.] 
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This section has been inserted in the Act by s. 2i, Act I, B. C., iQo/. 
n the Notes on Clauses of the Bill of 1906 it is said ; 

** 1 'he object of this cUusa ia to give the Tx>cal Government powor to mske 
a record of the rights and obligations of landlord and tenant in regard to 
the use of water for agricultural purpo^s, iudepoodontly of a general record- 
of-rightf under eoction lOL when noch a course sppcarn neoeKsary for tho 
purpose of esttling or averting dispulee.*^ 

The Select Committee in their report point out ihnt the new section 
will apply to disputes between all classes of persons, not only a$ to (he 
use of waeer, but also as to the passage of water through lands not 
benefited by i(. 

103- On the appliention of [one or more of the] 

iWr for Revotiuo- proprietors or ieiiUi'C-liolders, [or of 

SriSiS proportion of the raiyats. of 

hlrd^rjor’i^go^pn'- tenure,] and on [the 

portion of rai}ftt*.j applicant or applicants] depositing 

or giving security for the required amount for ex¬ 
penses, a Revenue Officer may, subject to and in 
accordaiieo with rules made in this behalf by the 
Local Government, ascertain and record all or anv 
of the particulars specified in section 102 with respect 
to the estate or tenure or any part thereof. 

Effect of this section —Under section loi (2) (a) the landlord, or 
tenants, or a large proportion of either, may apply for an order for a 
survey and record of-rights, but before such an order cun be made (he 
sanction of the Local Government is required. Under this section one 
or more of the proprietors or tenure-holders ora large proportion of the 
raiyats may apply for the ascertainment and record of the particulars 
specified in sec 102, and no sanction of the Local Government is re¬ 
quired before such an application can be granted. The application 
should be made to the Collector of the district. (See rules 43*3^1 Chap. 
VI of the Govt, rules under ihe Tenancy Act). In explanation of t)ie 
introduction of the words '^one or more'* into this section, in the State¬ 
ment of Objects and Keasons of the Bill, para 34, it is said 

Under the secthm as H stands in the Act, all the proprietors or tenuto* 
holders must apply, but there seems to be no reason why an obstructive 
oO'Sbarer should h^vs power to provAnt other co-sharers from obtaining a 
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survey end reoord-of*r)gfaifl» if they wish to do eo, end ere willing to deposit 
or give seouhty for the expenses*” « 


The insertion of the words *^one or more’’ in this section may be of 
advantage to purchasers of fractional shares in estates or tenures. 
Under the section, as U formerly was worded, they were often unable 
to derive any benefit from their purchases in consequence of the pro> 
visions of sec. 188 of this Act, which require all joint landlords to act 
collectively or by a common agent. 


The ISoard of Revenue in their Cir. No. 2 of October, 1899, have 
directed that no action on applications under this section is to be taken 
unless and until the necessary deposits have been made for carrying 
on the work in connection therewith. 

It has been held by the Kigh Court that proceedings under sec. 103 
of the former Chap. X of the Act are suits, and that, therefore, the provi* 
sions of the Code of Civil Procedure apply to them (Achha Mian v. 
Dur^a Chamn 75 Calc. 146; 2 C. W. N., 137). Sections 

104—108 of Che Bengal Tenancy Act (before the amendment of 189S) 
apply to proceedings taken under section 103 in the same way as to pro* 
ceedings taken under section roi. 

On an application under section 103, a Revenue Officer is competent 
to make a survey and prepare a recortTof*rights without any order of the 
Government under section 101. (DAarani Kant Lahifi v. Gabtr Ali 
Khan^ 30 Calc, 339 ; 7 C. W. N., 33). 

The particulars specified in section 102, when recorded and compiled 
under s. 103, amount to a ^^Record-of-rights,” and proceedings taken by 
a Revenue Officer after making a record of the particulars under s. 103, 
including those under s. 105, are therefore not void for want of jurisdic* 
tion. In this case it was observed by Pargiter, J., that the difference 
between s 103 of the old Chapter and the present section is that under 
the former the Revenue Officer was to record the p.irticulars specified 
in s. 102. The present section gives an applicant the right Co select what 
particulars he may wish to have recorded. If the applicant asks that 
all or almost ail the particulars mentioned in s. 102 be recorded, the record 
would constitute a **record-of*nght$ {' but if only the particulars mention* 
ed in clauses (<i) and (r) of 5. t02 be recorded, they not involving any 
rights, the record could hardly be called a ’‘record>of*rigbu” {Sudhtndtf 
Naradn AcharjH v. Govinda Naih Sarkary 32 Calc, 518 ; 9 C. W. N., 
504 ; c C. L J., 239). 

20 
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1034 . (1) When a [draft] record-of-rights has 

been [prepared], the Revenue Officer 
shall publish the draft in the prescribed 
manner and for the prescribed period, 
and shall receive and consider any ob¬ 
jections which may be made to any entry 
therein, [or to any omission therefrom], during the 
period of publication. 

(2) [When such objections have been considered 
and disposed of according to such rules as the Local 
Government may prescribe, and (if a settlement of 
land revenue is being or is about to be made) the 
Settlement Rent Roll has been incorporated with the 
record under section 104F, sub-section (3)], the Reve¬ 
nue Officer shall finally frame the record, and shall 
cause it to bo finally published in the prescribed 
manner ; and the publication shall be conclusive evi¬ 
dence that the record has been duly made under this 
Chapter. 


(3) [Separate draft or final records may be pub¬ 
lished under ^ub-section (1) or sub-section (2) for 

different local areas, estates, tenures or parts thereof.] 

This section has been extended to the Chota Nagpur Division, except 
the district of Manbhum (Not., Feb. 9th, 1903), but the words in sub¬ 
section (2) ‘*and (if a settlement of land revenue is being or is about to 
be made) the Settlement Rent Roll has been incorporated with the re- 
cord under section ro4 F, sub-section (3}” have been omitted. 

The provisions of this section are founded on those of section 105 of 
Act Vin of 1S85. The words in brackets have been added by the 
.Amending Act of 1898. 

An order striking off a petition of objection under sec. 103 A for 
default is not a judicial order, nor does n operate as res judicata 
{NasaruUa Miah v. Awiruddiy 3 C. L. J,, 133). 

If there is no settlement of rent under Chap. X, the entry in the re- 
cord-of-rights, if it was duly published, would be only/rfmrtevi- 
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d€Dce in favoor of the landlord-^which may be rebutted for the tenant 
{Aikutosk Nath Rax v. Iskan Chandra Deyy 9 C. W. N., ccixxix). The 
presumption in favour of'the accuracy of an undisputed entry as to the 
rate of rent Is sufficiently rebutted by the decree In a contested rent 
inter parUs showing a different rate (Ghaneshyam Afisstrv. Padmanand 
32 Calc., 336 iO i C. L. J., 134 ; 9 C« W. N., 610) and when in a 
certain khewat it is slated that certain persons are joint^holders of a 
tenure, this is rebutted when it is shown that for 60 years the tenants had 
separately held possession of their separate plots on payment of separate 
rents {Raj Narnin Afitra v. Anant Taraiy to C. W. N., 908). 

When there has been no settlement of rent and no final publication ef 
the record«or«rights, an order under sec. 103 A disallowing an objection 
under sec. 103 A is not a final order or an order having a judicial effect. 
A suit brought to obtain a declaration that certain entries in such record 
are incorrect is not, therefore, barred either under art. 14, Sch. 11 of the 
Limitation Act or sec. 104 H, read with sec. 111 of (his Act {Mahabir 
Prasad Sa/iu v. Ktival Kissen Singhy 2 C. L J., 22n ; Ram Chulam 
Singh V. Bisknu Pragash Singhy 11 C. W. N., 48.) 

When a Revenue Officer disposes of an objection summarily without 
adopting the procedure laid down in the Code of Civil Procedure for the 
trial of suits, his order will not be open to appeal or second appeal, nor 
will it have the cfifect of res judicata, {Kurban AU v./ajjar Alt, 2^ 
Cak., 471 ; 5 C. W. N., 798). Though a survey khatian may not be 
evidence under sec. 103 B, it may be evidence of the conduct of the 
parties at the time of the survey and $0 admissible {Kalitara Ckaudhrain 
V. Hara Kishor Rat, i C. L. J., 8 n). But under section 103 B, as amend* 
ed by Act I, B. C, of 1907, every entry in a finally published record-of* 
rights is evidence of the matter referred to in such entry. 

The rules prescribed by Government for the preliminary and final 
publication under this section of the record-of-rights are to be found in 
rules 20 and 35 of the revised Chap. VI of the Government rules und r 
the Act. Objections made under this section are to be disposed of in 
accordance with rule 21, 

Court Foes.—la exercise of the powers conferred by section 55 of 
the Court Fees Act, 1870 (VII of 1870X the Governor General in Council 
is pleased to remit the fees chargeable under the said Act on certified 
copies of entries in a record of-righis furnished, in accordance with any 
rules for the time being in force under the Dengal Tenancy Act, 1885 
(VIII of 1885), after the final publication of such record-of*rights under 
sec. 103 A (2) of that Act (vide India Coveroruent Not., No. 4634 


(1) TUa dscUioo roTicwi tha dAdsloo Id Um muw cm reported ftt 0 0. W. K., 914. 
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£xc., dated Simla the i8th August 1905)-Rev. Cir. Nov., 1905. For 
th« rules relsrred to, see rule 43, Chapter of the Government rules in 
Appendix 1 . 


103 B* [A certiticate, sigoed by the He venue 
Officer, stating that a record-of-rights 
tooorractiiestuf has been finally published under this 

Chapter shall be conclusive evidence of 
such publication and] every entry in a record-of- 
rights [bo published] shall be presumed to be correct 
until the contrary is proved. 


Extended to the Chou Nagpur Division except the district of Man* 
bhum (Not, Feb. dth, 1903). 

This is founded on sec. 109, sub-sec. (s), of Chap. X, as originally 
framed. The words in brackets have been introduced by the Amending 
Act of 1898. 

The presumption is applicable to a suit instituted before the publica¬ 
tion of the record-of-rights in which the entry is contained {Macdonald v. 
Biihu Lai Purbiy 4 C. L. 519). 

Where the record of rights does not show that there has been a settle¬ 
ment of rent under Chapter X of ibe Bengal Tenancy Act, the entry of 
the rent payable in the record is only prlma facU evidence in favour of 
the landlord and is liable to be rebutted. But where a rent has been settled 
and duly entered in the record, such entry of the rent will have the force 
of a decree. (Abflur Paskad v, Joge^h Chandra Bar\ ro C. W. N., cxxviii ; 
3 C. L. J., 94 »). 

Now Beotioo 103 B.—The following section has been substituted 
in Bengal for the above section by sec 22, Act I, B. C., of 1907. 

[103 B. ( 1 ) In any suit or other proceeding in 
which a recoi'd-of-rights prepared and 
to final pobiica. published Under this Chapter, or a duly 

tion and oor- j-i? 1 t ’ * 

reotuow of re- certihecl copy thereof or extract there- 

oord-of-rights. ^ , . . 1 a • 1 

trom, ts produced, such record-of-nghts 
to have been finally 

less such publication is expressly denied ; and a certi¬ 
ficate signed by the Revenue-officer, or by the Ool- 
lector of any district in which the local area, estate or 



shall be presumed 
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tenure or part thereof to which the record-of-rights 
relates, is wholly or partly situate, stating that a 
record-of-rights has been finally published under this 
Chapter, shall be conclusive evidence of such publica¬ 
tion. 


(2) The Local Government may, by notification, 
declare, with regard to any specified area, that a 
record-of-rights has been finally published for every 
village included in such area, and such notification 
shall be conclusive evidence of such publication. 

(3) Every entry in a record-of-rights so published 
shall be evidence of the m&tter referred to in such 
entry, and shall be presumed to be correct until it is 
proved by evidence to be incorrect.] 

In the Notes on Clauses of the Bill of 1906^ it is saiil with reference 
to this new section 103B ; 

" This oUuM modifies the present socUod 103 D, with the object of defining 
more clearly the weight to be attached to the entrioH io a finally pablished 
record-of-righto and to faciliUte tbo proof of final publication. At present, 
difficulties arc sonketimea raised in the Appellate Courts owing to the certificate 
of final publication not haviog been produced in the Original Court, bersuae 
the due publication of the record was not disputed there. There may also 
be difiioulty in furnishing the neoessary certificate, if it is called for, after 
the lettlement operations have been concluded and the Revenue Officer has 
left the district. It is therefore prupoeed that the reoord-of-righls shall 
be presumed to have been finally published, unless this is expressly denied, 
and that a certificate signed by the Revenue Officer or by the Colleotor of 
the district, stating that tho* reoord-of-rights has been finally published, 
shall be conclusive evidence of such publication. It is also proposed to make 
the provisions of the section applicable to all suits and proceedings in which 
the record of-righ is may be produced. 

Sub-section (S) of Uie proposed new eectiou li^B, will obviate the iMoesiity 
of produoiog a certificate regarding the final publication in every case ie 
which there it a dispute,*’ 
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Pari II.—Settlement of Rents, preparation of 
Settlement Rent Roll and decision of disputes [disposal 
of ohjectioHsI in cases where a settlement of land 

revenue is being or is about to he made. 

The words in heavy brackets in the heading of this part have been sub¬ 
stituted in Bengal for “decision of disputes’* by sec. 23, Act B. C., 1907. 

Present procedure for settlemeDt ot rents in Oovernment 
and temporarily settled dstate6.--The procedure now to be follow¬ 
ed under Part 11 of this Chapter and the reasons for modifying the 
former provisions of the Act are explained in the Statement of Objects 
and Reasons for the Bill to amend the Tenancy Act (paras 12 and 13) as 
follows 

^'An important uhangs is propoited in procedure, namolj, to transfer the 
oontrol and supervision of Rovenoo Officers, when preparing the reoord-of- 
rights end fixing the amount of the renU, to the Kevenuo authorities in the 
first installCb. This is subject, however, lo the proviso that entries relating 
to possession, status, title, etc., in the recorfl-of-rights may be called in 
question in the Civil Courts, as they are to have only prssumptive oorrootnes^, 
and that entries of rent settled, in the Kottlement Rent Roll, may be also 
called in question in the Courts on certain specified grounds noted. If the 
Civil Court dnde that any such entry is inoorrect, it ohall itself speoify what 
correction is to he made, and shall not refer the matter back to the Revenue 
Officer. The Bill, therefore, eolarges, rather thau curtails, the powers of 
the Civil Courts. Questions of status, title, eto., whioli under the Aot 
were inteodod to be finally decided by the Revenue Officer, subject to appeal 
to the Special Judge, are now to bs explicitly left for final decision to the 
Civil Courts. Ah to questions of rent settled, there was under the Act an 
appeal from the Revonuo Officer to the SpeoialJudge, bat no appeal from 
the Special Judge to the High Court. The Bill transfers tho right of appeal 
on those questions, in tho first instanoe, from the Revenue Officer to the 
confirming Revenue authorities, but even as regards rents settled does not 
altogether exclude resort to the Civil Courts, for it gives them jurisdiction, 
which tboy had not under the Act, In a large class of oases. 

** 0 q the question of settling rente the Select Committee reporting on 
the Tenancy Bill, as paased, said— 

The questions whether a rent is open to settlement, and, if so, the 
amount at which it should be settled, are of a complex nature depending 
on two very different sets of considerations. They depend, in the first place, 
OQ issues relating to such matters as the existence of the tenancy, the extent 
of the land, the status of the tenant, tbe conditions under which he holds, 
etc., and possibly involving points of law whiob could not satisfactorily bs 
decided without tho seourity afforded by an ultimate appeal to the highest 
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judloiftl authdHty. They depend, m the second place, on oooaiderations of an 
economical nature, such a a the state of prioea prevailing at different periode, 
the effect of improvements, and eo forth, vhich ft is nnirereally admitted 
cannot be adequately dealt with, eitbor in the first instance or on appeal 
except after local enquiry and by persons posseteed of special technical 
knowledge. The problem before us baa been how beat to provide for the 
separation of these two elements, so that each may be dealt with, and finally 
dealt with, by those meet competent to deal with it«* 

for the reasons given above it is deeirable to withdraw the Judicial 
procedure and appeal to the Special Judge, eo far as proceedings before the 
Revenue Officers for the deciiioo of disputes are oonvemed, it is manifestly 
more so in the matter of settling rents, which as the Select Committee re* 
marked, *it is universally admitted cannot be adequately dealt w I Hi either 
in the first instance or on appeal exnopt after local enquiry by persons 
pnssessed of special teobnical knowledge/ The Revenue authorities are the 
best judges of economic facts, as the Select Committee held, and all that is 
now pr(»poHc<l is to restore to them their proper jurisdiotion, while reserving 
all questions of right and title for tho Courts. Provision is at the same time 
mado for giving to the settlemonts of rente and decisions of disputes hitherto 
made by Revenue Officers under the law as it stands, that finality which, 
subject to appeal to the Special Judge, it was intended by tho framers of the 
Act that they should have. 

The Hon’ble Mr. Kinucane in introducing into Council the Bill to 
amend the Bengal Tenancy Act made the following observations on the 
subject: 

‘The principal changes in procedure proposed in Chapter X of the 
Tenancy Act are these two ;—(l) Under tho Act revenue officers were in¬ 
tended and empowered to decide all disputes that came before them at any 
time Tip to the final publication of the records, in the Fame way, and following 
with blight modifications the same procedure, as the Civil Courts, whether 
such disputes relatoi to posAeasion, right, title, slatua or any other quentlou 
that might arise from an entry matle or propoaed to bo made in or an omisbion 

from, the record. Their decisions were to have tho force and effect of de* 

• 

creea of the Civil Courts, and were to be subject to appeal only to a Special 
Judgo appointed by Government for the purpose, and from him to the High 
Court; but it was not intended that tho correctneae of their orders on any 
dispute so decided should be liable to be questioned in the ordinary MnDsifs' 
Courts. Now, it is proposed that revenue officers shall not finally decide any 
questions of the kind, nor are their orders to have the force and efieot of 
decrees of the Civil Courts. When a dispute is raised on any of the claaist 
of questions just mentioned, Revenue officers will endeavour to ascertain to 
the best of their ability the true state of things, and after hearing what tho 
patties oonoernod have to say, (') they will pass a summary order direotiag 


(1) Thli now applies only to “objeotloas'* under seo. lOS a. 
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tW «Dtry to be mede in the record which ep^Mre to them to be the proper ooe. 
Theee ehtriee will be pretonied to bo comet, but eny one who Is ditsetisfied 
with them can contest their oomotoees lo the ordioery Civil Conrte beviog 
jurisdiction to entertain a snit for recovery of rent of the lend which forma 
the aubjeot*matter of the dispute. 

mil explain later oil why this change is proposed* Here I merely note 
the feet* ^ 

*'( 2 ) The second great change proposed in the procedure preaoribed in 
Chapter X ia in the method and agency for the determioation of fair rents. 
Under the proseob law, Revenue Oftioora are bound to aettle rente, ae In the 
case of decision of disputes, on the same principles, io the same way, and 
following the same procedure as the Civil Courts ; their final orders or decisions 
filing Si r rents are appeaUhb to the Special Judge, but no second appeal, as 
regards the question whether the rent is pitched too high or too low, lies 
to tho High Court against an order of a Revenue Officer fixing a fair rent. 

''Under tho Bill it is proposed that the orders of Rovenuo Officers 
fixing fair rents shall not be appealahiu to the SpocialJudge, but to the 
superior Hevonue authorities and that tho finding of the Revenue authorities 
as to what the amount of the (air rout is, ebali be final, except in certain 
specified classss id csacs, iu whjoh it is left open to tho parties to contest 
in the Civil Court the'orders of tho Revenue outboritios even as to the amount 
of a fair rent settled, but only on certein specified grounds. 

If I have succeeded in making theee two poiote clear, it will be manifest 
in the first place that the Bill not only does not curtail the powers of the 
ordinary Civil Courts, but, on tho contrary, that it aotually enlarges the 
powers of those Courts, that it transfers to them from tho Revenue Officers 
the decision of all disputes involving questions of poaseasion, status, right, 
aud title, and allows an appeal to the High Court on every point on which an 
appeal now lies to that Court, and that all it does is to alter the procedure for 
settlement of rent and to transfer the right of appeal on questions of fixing 
rents from the Special Judge to the Revenue authorities. It is true it allows 
no resort to the ordinary Munsifie’Courts or to the High Court as to the 
amount of a rent settled, except ou certain specified grounds, but neither 
does the preeent law. 

I now proceed to state reasons why the first of the changes montioned 
above, namely, tbe treosfcreuce of Uie demsioo of disputes to the Civil Courts, 
is proposed. The framers of tbe Aot of 188 fi bought that on a Revenue officer 
beginning a record-of-rights, he would find himself face to face with numerous 
cases iu which, on the one side or the other, the status of ^e ra^at, 
the area of the holding, the amount of the rent payable, were tbe subject 
of dispute. Unless he could deal with these disputes, the record would,' 
they thought, be of little value, aod it was io their oploion, obviously 
absurd to empower one officer to settle the question of status aud area, aud 
then to send another to settle the question of rent. It appeared to them 
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equftllj ttnrftftsonftbU to empower & Rdvsooo ofBow, vitb M tho pftrtiM and 
wiinMAM befora him, to decide dieputee ond t^eo to eliow the whole metUr 
to be re*opened from the very begiooing in e Civil Court. 

The DBtarel reaalt of eoob e ooorse mait, It wm euppoaedt V>e to leeve 
behind the Revenue oSioer e crop of litigetion for the Givi! Court! to deel 
with efter the Revenue officer bad left. Henoe the Select Committee on the 
Tenancy Bill empowered the Revenue officers to decide all disputes that 
might arise oQt of their own proceedings, instead of leaving them over for 
the doeisioii of the Civil Courts. 

It will be asked, why it is now proposed to depart from the conclntion 
then come to in this respect t The answer ie«^/rs^y, that the officers them* 
selves have, in recent years, declared that the burden of deciding <^estiont 
of possession, status, right and title, following the prooedure of the Civil 
Procedure Code, is too heavy lor them, and have begged to be relieved of it : 
and, Mcondifft that the High Court have declared that the class of officers em« 
ployed on survey and settlement prooeediegs are unfit for the work of de* 
oiding questiona of status, right and title. 

In one of their judgments 0 > the Hon*ble tTudges of the High Court 
expresHcd the opinion t^at the Legislature oouM not have intended to transfer 
civil suits as to rights in land between tenant and tenant to the Revenue 
Officer, and in another they declared that they did not think that the 
IwCgisUture eoiUempUted the formidable result that uffioors, suofi as those 
entrusted with the duty of preparing rccorda-of-right, should be permittetl 
to enquire into diHputea as to the titles to land of iodefinite extent. 

It will be shown presently Ihnt the intention of tlio Legislature in 
I'oality was that Revenue officers should enquire into and decide all disputes 
coming before them. But however that may be, the proposals now made 
in this roapect are rn accordance with the views of the HoD’ble Judges as 
enunciated in the decisions to which I have referred, and as they are also in 
accordance with the wishes of the Revenue officers concerned, it is hoped that 
they will meet with general approval. 

** The sole objection to tbit part of the Government proposals is in this, 
that, as the authors of the Tenancy Act feared, the Revenue officers will 
leave after them disputes whiob they have raised but not finally settled, 
and as those disputes will, if the parties wish to have them decided at all, 
hava to be decided hy the Civil Courts, the suitors, especially those of the 
poorer claesea, may find the cost of litigation in the Civil Courts much higher 
tnd the results not* more satisfactory than the decisions of the Revenue 
officers have been. This is no doubt a serious risk ; but the diffioulties put in 
the way of Revenue officers by the decisions of the superior Civil Courts are 
so great that some changs in the law Is oonsldered olsarly neoessary, and no 


(1) Fandd Sintarv. Sfeevinn, SI C»U.,S7B. 

(2> BiUKv MmirUi Debt v. Otarrtm iM, 19 Ode.. M 
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Mtis&otory tolution of the problem hts io the opioic« of GorerameDt 
been suggeited then that now proposed io the Bill. 

** For tiieee roMons then It is propoeed that Bevennd Officers shall be 
rolls rod altogether of the duty of deciding disputes. They will in preparing 
records •of* right confine themselves to asoertainiug and recording, to the best 
of theii ability, existing faoUof possession and status. Presumptive evidential 
value of correctness will be given to the entries made by them in their reoords, 
and it will be open to the parties concerned to question the correctness of 
these entries in the Civil Courts. 

1 now come to the reasons for the second important change proposed, 
namely, that in the procedure, method and agency for settling rents. The 
method of settliog rents prescribed in the Teoancy Act is briefly this—the 
existing rents arc presumed to be fair, and any one who wants to alter them 
has to show, by legal evidence, the grounds of the proposed alteration. The 
present Act provides that in all proceedings of setUoniont of rents under 
Chapter X the Revenue Officer shall, subject to rales made by the Local 
Oovernmeot, adopt the procedure laid down in the Code of Civil Procedure 
for the trial of suits, and their orders fixing fair rents are appealable to the 
hpeuial Judge. This implies that cash individual* case must, (subject to 
j<»indsr of tenants bolding under the aame landlord in the same village), be 
dealt with separately, a separate record boing separately recorded in each 
individuA case. Now, when settlemebts of revenue are being made on a large 
scale, as they are in Oriaaa and Chittagoog, and rents have conaequeatly to be 
settled for all the terjauts of an entire Division containing hundreds of 
thousands of holdings, it must be manifestly impossible to treat the settle* 
ment of rent in the ciso of each individual tenant judicially and as 
A separate civil suit. If the proceedings are to be completed within a 
reasonable limit of ti ne and at a reasonable expenditure of money. Moreover, 
it is not nooessary for tbo onds of justice to treat each individual tenant’s 
case separately. When, for example, a rise or fall in the prices sinco 
the rents were last fixed has been established to the aatiafaction of the Court 
or the Eevenuu Officer, and au alteration in the rents generally is sought on 
the ground of rise or fall in prioee since the rents were last fixed, it would 
obviously involve great waste of time and money to record the evidence on 
the point of alteration in prices over and over in each separate case. The 
same remark applies to a prevailing rate. If a prevailing rate is once esbab- 
lished for a village or local area, it abould not be necessary to record all the 
evidence in support of it over and over again in each itAividual tenant’s oaae. 
But it is uecessary to do this if the judicial procedure is to be followed in the 
settlement of renta. To meet these and other diflSculties, it is now proposed ^ 
to dispense with the judicial procedure altogether io the settlement of fair 
rents by Revenue officers, and to substitute more elsatio methods of settling 
rents under the supervision and control of the Superior Revenue authorities 
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whoM fludtDgi will be liftble to be oonteeted io tbe Civil Courts on oertftin 
flpeoified grounds sod oo those grounds only* 

** Nobody who bss not tmvetled through Bengsl, Bihar and OriM, and 
studied on the ground the existitig land-tenures, can fully oomprebend the 
immense variety and oompUcatioo of root systems that prevail in these 
Provinces. 

** In Chittagong, on the one side, smalt plots of permaDently*eettled and 
temporarily-settled lands measuring a half an acre or less—plots of what are 
known as long-term and short-term talukut iimarwt^ dar-ilmam*, and various 
other tonureff of the kind, not to speak of plots embraced in ordinary occupancy 
aud non-uoQupaticy raiyats^ holdiogs-^re all interspersed like sqiiaros on a 
chessboard in the same village. The same person is often proprietor, and 
having created a tenure under himself in favour of another person, thon booomes 
an ocoupanoy-tenant under the tenure-holder of his own creation in land of 
which be is also proprietor. 

** In Baokorganj there are no less than 13 different grades of intermediate 
lenuro-holders between the proprietor and tho actual cultivator, and the same 
person often holds sharos as proprietor and again as tenure-holder under 
another tenure-holder and aa ooeupaney-raiyat under yet another, all In the 
same plot of land. To give a concrete oxamplo. In a particular estato in 
that district ono Katniruddin has a small plot of land. He holds a fractional 

shave, represented by of that plot as an ocoupancy-ralyat under a 

Aoio/sdav, a share, represented by under another hpwladcr tenant 

at fixed rates, as occupancy-raiyat under the same howladart and 
147 

mSe wnder-raiyat. 

Again, in Chota Nagpur, in another direction, rent is osseBRed not by an 
scrcago rate, but by guesswork according to the number of ploughs the tenant 
may have or tho quantity of seed sown by him. lu Bihar, in another diroction 
the system of toiiures is comparatively simple and is analogous to that 
prevailing in the neighbouring districts of the North-Western Provinces ; but 
eveu there proprietary interests are uxtremoly oom plica ted, and a proprietor 
has beeo known to bold tho ooe-millionth part of an estate, the Government 
revetme of the whole estate being one anna. 

How is it possible for a Judicial Oflicor Bitting In a Court with oo 
experience of these things to underaCand tbeBo oomplications of tenuroB or to 
fairly aBsess the rents that th^ ought to pay! 

** But even if an officer sitting in C<mrt could nnderstand the intrioaoies of 
tenures, still the assessment of fair rents on a large scale under the proorusteaD 
rules of judicial prooedure would be extremely difficult 

** As Sir John Shore wrote more than 100 years ago : 'The infinite varieties 
of soil and further variations of value from local circunstaooee are absolutely 
beyond the investigation and almost the ooopreheDsion not merely of a 
Collector, but of anybody who has not made It the business of his life.' 
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^'SirCbAflM Dliott wrote 80 jean later, when he wet Settlemoit Officer 
in the Central Provinoee i 'The art of fixing rent ia an alvnoet loct oda If 
jou aik anj zamiTuiar why each a field pays aooh a rent, the most httelligent 
of them ean give you no«Dflwer but^hai hie fathen fixed ft to.* 

Now, each being the eomplieatiooe of teouree ar>d auoh being the diffical- 
tire in the way of aettliog rente, on a great scale, It ie ooniidered by 
Govern mot that the beet agency for ciTercoming three diffioultiea ia that of 
Revenne O/Boere, who can go on the gronod, see the Uud for tbemaelvei, 
obeerve and aeoertain the facta on the land, aud oonault the people oonoemed 
in their villages. It ia thoaght that the hard-and-fact rales of the Law of 
Evidence and of the Civil Procedure Code are not suited to prooeediuga of this 
kind. It follows that it ia not desirable to tie lie venue Officers down by the 
Civil Procedure Cudo or prescribe any one mothed of settling rents, and to 
insist that Revenue Officers shall follow that method only. 

** A good Settlement Officer who ia tactfnl,and sympathetic will make a 
good settlemoQt without any law. He will consult the poople ooDoented, be 
guided largely by what they think, and genemlly carry them with him. 
He will recogiiiee the facts that the people who have lived on the land 
nil their lives know very much more than ho can of its capabilities, that 
tbo present rent ie the resnlt of the past history of the holding and of 
the haggliug of all the ages, and he will not, if he is wise, ignore that history 
or attempt to raitio or lower all rents to one dead level according to his own 
preoonoiived notiuns of the fitness of things. The landlords and raiyats 
are genemlly reasonablo wbeu bronght together in their vtlUges, surrounded 
by their neigUboiirfl and restrained by the public opinion of their fellows. 
Hence, it is dpemed to be a matter uf cardinal importance that officers settling 
rents should he free to consult the people in tbeir villages, to note what they 
Bay, and themsolves to obsetve facta on the spot and make use of the know¬ 
ledge thus acquired in coming to a conclusion as to what a fair rent would 
be. But this the Law of Evidence aud the Civil Procedure Cede do noi allow 
them to do. 

Again, an iiiexperioDoed Revenue Officer may, under the present law, 
do groat mischief either by excessive onhanoements or reductions of rent. 
The superior Revenue authorities have uo real control over him under the 
law as it stands, and his decisions, however manifestly wrou^ can only He 
reversed by a regular appeal to the Special Judge, which appeal can only 
be made within 30 days of the passing of his order, and whea made may 
take a very long time to decide. Moreover, m I have already iodicated, if 
each and every landlord and tenant In a vast estate or local area voder settle¬ 
ment of rents were to contest the Revenue Officer’s orders or proposals for 
settling fair rents, and to fight out every case as a civil suit, as they are 
entitled to do ondec the present law, it is clear that the proceedings would 
be intenaiaable, and the expense iotolerablc. Happily the raiyats and 
landlords have not fought out evei^ case. They hare generally aooepted 
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naBOOAble propoMU ; bttt» admitting this to be the rule, there have been 
exoeptioQi where the tenants kepi sloof and rente were settled behind tbeir 
beokSj which were manifestly nnfair. These rents were net eppeeled against 
to the Special Judge within the period of limitation. They became binding 
on the partiesi and the Revenue euthorities bad no legal power to alter them. 
The law ought not to be based on the assumption that recourse to it wilt not 
be gooeraliy needed, and that people will always be moderate end reasonable. 

For all th«ie reasons it is proposed to transfer the control of Revenue 
Offioers in settling rents to the Revenue authoriUes, who are not to be tied 
down by the roles of judioul procedure, and it is also proposed to make the 
method of settling rents more elastic than it'now ii.’Ml) (Prooecdiogs of 
the Bengal Council, 3rd April, ld97» pp. 147*ld6). 

104. In every case in which a settle- 
reDti?*nd"pM- nient of laod-revenue is being or is about 
tkiml'ilt" be made, the Revenue Officer shall, 

^"’uudertikOT ®fter publication of the draft of the re- 

cord-of-righte under section 103 A, sub¬ 
section (1),— 

(a) settle fair and equitable rents fur teuauts of 

every class, 

(b) notwithstanding anything contained in 

section 192, settle a fair and equitable 
rent for any land in respect of which he 
lias recorded, in pursuance of clause ( 2 ) 
[clause f,;)] of section 102, that the 
occupant is not entitled to hold it with¬ 
out payment of rent, and 

(c) prepare a Settlement Rent Roll. 

[Provided that the Revenue-officer shall not 
settle the rents of tenants of every class in an estate 
or tenure belonging to the Government, if it does 
not appear to the Local Government to be expedient 
that he should do so.] 

; l\ ThW wu tbe oiighiA) pits, bui U wu iQbw<|UMftt7 modlM. 
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The words in heavy braokeU have been inserted in this section as a oonse- 
quentiai ameodment to the amendment made by Aot I» 6 . C., of 1907 in sec. 
102 and Uie proviso has been added by tec. 21, Act I, B» C., of 1007> 

Modlfloatione made by tbia seotion.—This section is founded on 
a portion of section 104 of the former Chapter X, which ran as follows :— 
Id any case nnder section 101» enb-section (*2)» clause (d)» the officer 
shall settle a fair and equitable rent io respect of the land held by tbe 
tenant. 

In settling rauts under this section, tbe officer shall presume, until tbe 
contrary is proved, that the existing rent it fair and equitable, and shall 
have regard to the rulen laid down in this Act for the guidance of the 
Civil Court io inoroaeing or reducing rente, as the caso may be.’’ 

The extent of the modifications made by this section will be seen on 
comparing the provisions of the two sections. It is to be noted that 
that the last clause of the former section 104, cited above has not been 
reproduced in the present section. In settling rents under this section, 
then, the Revenue officer is no longer bound to presume the existing rent 
to be fair and equitable, nor is he under any of the restrictions imposed 
by this Act on the enhancement or reduction of rent, except as provided 
in section 104 A [i) (<f)- Under the proviso to sec. 104C, however, he 
is not bound to apply the rates specified in a Table of Rales in any parti¬ 
cular case in which he may consider it unfair and inequitable to do 
so, and according to the last clause of sec. 104D he shall, in settling 
rents in accordance with the Table of Kates, “so far as may be, have 
regard to the f^eneral principles of this Act regulating the enhancement 
or reduction of rents.** 

Section 192 referred to in clause (^) of the section gives power to a 
Revenue officer when land revenue is being for the first time assessed on, 
or a fresh settlement of land revenue is being made of, a temporarily 
settled area, on the application of either the landlord or the tenant (or, in 
areas in which Act I, D. C., of 1907 is in force, of bis own motion), to set 
aside leases to hold land rent-free or at a particular rent and to assess 
rent upon the land, but requires him to fix a fair and equitable rent in 
accordance with tbe provisions of this Act. 

Duty of BevoDue Officer.—Tbe Revenue Officer is bound under 
this section to settle fair and equitable rents for all classes of tenants. U 
would, therefore, seem to be his duty to settle the rents of under- 
raiyats as well as the rents of other classes of tenants. Where some son 
of a tenancy is admitted, the Settlement Officer has jurisdiction to settle 
rent under sec. 104. 


(It vbao a MtUcDotii <4 r«v«mio Is boJogor hi to bQ madd.) 
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Bffeot of Settleznent of Bent.—A settlement of rent under 
96 C. 104 (s) for the purposes of lend revenue has under sec. 107 the 
force of a final decree of a Civil Court and as such operates as res 
judicata upon the question of rent payable by the tenant both as to its 
nature and amount (Brahmanand Mahapatra v. Arjun Raut^ i C. L. 
J., 310; Durga Ckaran Laha v. Haiint Mixndal^ 29 Calc., 252 ; 6 C. 
W. N., 238. These rulings refer to Chapter X a.s it stood before the 
Amendment Act ^of 1898. Under the present Chapter X, section 107 
does not apply to rents settled under part Jl. Section 104 J. deals 
with the finality of such rents. 

Proyiflo.—It has been held that Explanation t to section loi (2} 
(<f)i t'cad with section 104 (4), renders it necessary to settle fair and 
equitable rents for tenants of every class, whenever a survey and record^ 
of«rights is made in respect of a C^vernment estate or tenure. This 
course is ordinarily adopted, but it is sometiines found inconvenient 
By the proviso it is accordingly enacted that in Bengal it shall not be 
necessary to settle the rents of tenants of every class in a Government 
estate or tenure, when it does not appear to the Governntent to be 
expedient to do so. 

104A- (l) For the purposes of settling rents under 
this part Hiid preparin;; a Settlement 

VrocednrB for i-, n t 

setUemeia of Rent Koll, tho Revenue Officer may pro- 
pTratioif of ceed in any one or more of the following 

Settlemsnt ^ 

Rout Roll under 

thmpart. partly in another, that is to say,— 

(a) if in any case the landlord and tenant agree 

between themselves as to the amount of the 
rent fairly and equitably payable, the 
Revenue Officer shall satisfy himself that 
the rent so agreed upon is fair and equit¬ 
able, and if he is so satisfied, but not other¬ 
wise, it may be settled and recorded as the 
fair and equitable rent; 

(b) the Revenue Officer may himself propose what 

he deems to be the fair and equitable rent, 
and if the amount so proposed is accepted, 
either orally or in writing by the tenant. 


ways, or partly in one of those ways and 
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and if the landlord, after notice to attend, 
raises no objection, the rent so proposed 
may be settled and recorded as the fair and 
equitable rent; 

(c) if the circumstances are, in the opinion of 
the Re\enue Officer, such as to make it 
practicable to prepare a Table of Rates 
showing for any local area, estate, tenure or 
village or part thereof, or for each class of 
land in any local area, estate, tenure or 
village or part thereof, the rate or rates of 
rent fairly and equitably payable by tenure- 
holders and raiyats and under-raiyats of 
each class, he may frame a Table of Rates 
and settle and record all or any of the rents 
on the basis of such rates in the manner 
hereinafter described: 

((^) the Revenue Officer may settle all or any 
of the rents by maintaining the existing 
rentals recorded in the re«ord-of-righta as 
published under section 103A, sub-section 
(l), or by enhancing or reducing such rent¬ 
als : Provided that in jnaking any such 
settlement regard sliali be had to the prin¬ 
ciples laid down in sections 6 to 9 (both in¬ 
clusive), 27 to 36 (both inclusive), 38, 39, 
43, 50, to 52 (both inclusive), 180 and 191. 

(2) The Settlement Rent Roll shall show the 
name of each landlord and of each tenant whose rent 
has been settled, and the amount of each such tenant’s 
rent payable for the area shown against his name. 
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The provisions of this and of the following sections of Part II of this 
Chapter were ir^roduced into the Chapter by the Amending Act of 1898. 

Objects and Beasona of this seotioQ.—The reasons for intro¬ 
ducing this section are as follows 

endless TArietj of local oonditioDs in a vast Province like Bengal, 
oontaining, as it does, in one place or another, ovory form of ]and<tenure 
known in India, from the primitive system of Chota Nagpur and Angul, 
analogous to tliat of tho Coiilral Provinces, on one side, to tUe Bihar system, 
aiialugouB to that of the North Western Provinoes, in another, to the highly 
oomplex and iutrioate system prevailing in Chittagong and Backerguuga 
in a third direction, and to the raiye^iMiW system prevailing in Governffieiit 
estates, analogous tn the Madras and Domliay systen^s, in other diroolions, 
is BO groat, that no one system of setUing roots will work welt in all parte 
of the province alike. 

*'Uevioo, it is though t desireble to make the method of seltling f%nte more 
elastic than it is at prtsent, and thi<* has been provided for in tho new section 
104A inserted in the Bill. That sootion enables the Revenue Officer to settle 
rents by compromise, with tho asiicntof tho paities, when satisfied that the 
rents agreed upon arc fair and otjuitablo, or to propose rents which, if ac¬ 
cepted, may he settled as fair, or to frame a Table of Hates whore the 
ounditioui are such as to render this practicable, and to apply the rates to 
areas resulting from survey, or to maintain the exinting rents, or to enhance 
or reduce thorn on tho gruumls specified in tho Tenancy Act, 

*'The system of framing Tables of Hattie was abandoned when the Tenancy 
Act was being passed, because il was thought to bo generally impracticable t 
but it was admitted at the time tbat there were somo areas in which it was 
practicable to frame Tables of itates. It is believod that this is the case in 
parts of Orissa, to which province tho Tenancy Act was not extended w*h«n 
passed. The (irovisiona of the Hill for framing Tables of Rates follow to a 
large extent tho proposals of the Rent C<»iximiaaic>ii and thoso of the Bill of 
1884.'* (Statement of Objects and Reasons ap|Hmded the Bill to amejul 
tho Tenancy Aot, paras, 9, 10 and 11). 


Contents of 
Table of Hatos. 


104B. (1) If a Table of Rates is 

prepared, it shall specify— 

(fl) the class or several classes of land for which, 
having regard to the nature of the soil, 
situation, means of irrigation, and other 
like considerations, it is in the opinion of 
the Revenue OflScer necessary or practic¬ 
able to fix a rate or different rates of rent; 
and 


21 
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(6) the rate or ratea of rent fairly and equitably 
payable by tenants holding l*lnd of each 
such class whose rent is liable to alteration. 


(2) When the Revenue Officer has prepared the 
Locii pubiica- Table of Rates he shall publish it in the 
• local area, estate, tenure or village to 

which it relates, in the vernacular language prevailing 
in the district, and in the prescribed manner. 


tiou 


(3) Any person objecting to any entry in the 
‘ Table of Rates may present a petition 
erZ dZi wah to the Revenue Officer w’ithin a period 
objeotionB. month after such publication, and 

the Revenue Officer shall consider any such objection 
and may alter or amend the Table. 


(4) If no objection is made within the said period 

T(ii)i 9 to bo month, or, where objections are 

made, after they have been disposed of, 
nuB authority. Revenue Officer shall submit his 

proceedings to the Revenue authority empowered by 
rule made by the Local Government to confirm the 
Tables and Rent Rolls prepared under this Part 
(hei einafter called the “confirming authority”), with 
a full statement of the grounds of his proposals, and 
shall forward any petitions of objection which he may 
have received. 

(5) The confirming authority may confirm a Table 

submitted under sub-section (4), or may 

Procwdihgn of i. i 

conBrming au- disallow the daiiie, or may ameud the 
thorlty. . , . , X 

same m aoy manner which appears to it 

proper, and may allow in whole or in part any objee- 
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tion forwarded therewith or subsequently made, or 
may return the case for further enquiry. 


Rfteot of Table. 


(6) When a Table of Rates has been confirmed by 
the confirming authority, the order con¬ 
firming it shall be conclusive evidence 
that the proceedings for the preparation of the Table* 
have been duly conducted in accordance with this 
Act; and it may be presumed that the rates shown 
in the Table for tenants of each class, for each class 
of land, are the fair and equitable rates payable for 
land of that class within the area to which the Table 
applies. 


104C- When a Table of Rates has been eonfirm- 

Appiication of 6^^ Under sectioii 104B, sub-section (5), 
Table of Rates, Rcvenuo Officer may settle all or any 

of the rents and prepare the Settlement Rent Roll on 
the ba-sis of the rates shown in the Table, by calculat¬ 
ing the rental of each tenure or each holding of a 
raiyat or under-raiyat on the area of such tenure or 
holding at the said rates ; 

Provided that the Revenue Officer shall not be 
bound to apply the said rates in any particular case 
in which he may consider it unfair or inequitable to 
do so. 




Rules and 
principles to be 
foDoved in 
framingTableof 
Rates and eetti* 
mg rents in ac* 
oordance there* 
with. 


In framing a Table of Rates under section 
104B, and in settling rents under section 
104C, the Revenue Officer shall be guid¬ 
ed by such rules as the Local Govern¬ 
ment may make in this behalf, and shall, 
so far as may be, and subject to the 


proviso to the said section 104C, have regard to the 
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general ^nciples of tliis Act regulating the enhance¬ 
ment or reduction of rents. 

The rulei regarding the preparation of Tables of Rates and SetUe> 
ment Rent Rolls are contained in Section VII* Chapter VI of the 
Government Rules reproduced in Appendix 1 . Under rale 23, Tables 
qf Rates art not ordinarily to be prepared, when it is found that the 
tenants hold iheir lands at lump rentals, and no rates actually exists 
or when the rates are so numerous and varied, and are so little depend¬ 
ent on the class of soil, that no tabic of existing rates can be prepared. 

104S- (l) When a Settlement Rent Roll for a 
local area, estate, tenure, or village or 
pabifoatiou'**iiS part thereof has been prepared, the 
yaTt*Umen"i Revenue Officer shall cause a draft of it 
Rout Roll. published in the prescribed manner 

and for the prescribed period, and shall receive and 
consider any objections made to any entry therein, or 
omission therefrom, during the period of publication, 
and shall dis[)ose of such objections according to such 
rules as the Local Government may prescribe. 

( 2 ) The Revenue OflBoer may, of hfs own motion or 
on the application of any party aggrieved, at any time 
before a Settlement Rent Roll is submitted to the con- 
firming authority under section 104F, revise any rent 
entered therein : 

Provided that no such entry shall be revised until 
reasonable notice has been given to the parties con¬ 
cerned to appear and be heard in the matter. 

104I'> (1) When all objections have been disposed 

Final raviiioo of Under seotioQ 104E, the Revenue 

Roiii^'^Di^snd Officer shall submit the Settlement Rent 

rtrwmrin'thi Roll ^ tlie confirming authority, with 
rwrd-of nghto. ^ grounds of his 
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proposals and a summary of the objections (if any) 
which he has received. 

(2) The confirming authority may sanction the 
Settlement Rent Roll, with or without amendment, 
or may return it for revision ; 

Provided that no entry shall be amended, or omis¬ 
sion supplied, until reasonable notice has been given 
to the parties concerned to appear and be heard in 
the matter. 

(3) After sanction by the confirming authority, 
the Revenue Officer shall finally frame the Settlement 
Rent Roll, and shall incorporate it with the record- 
of-rights published in draft under section 103A. 

1040. (l) An appeal, if presented within two 
months from the date of the order 
appealed against, shall lie from every 
order passed by a Revenue Officer prior 
to the final publication of the record-of- 
rights on any objection made under section 104B, 
sub-section (3), or section 104E; and such appeal 
shall lie to such superior Revenue authority as the 
Eocal Government may by rule prescribe. 

* 

(2) The Board of Revenue may, in any case 
under this Part, on application or of its own motion, 
direct the revision of any record-of-rights, or any 
portion of a record-of-rights, at any time within two 
years from the date of the certificate of final publica¬ 
tion, but not so as to affect any order passed by a 
Civil Court under section 104H: 
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Provided that no such direction shall be inside 
until reasonable notice has been given to the parties 
concerned to appear and be heard in the matter. 

Sub-section (2) of this section has been extended to the Chota 
Nagpur Division, except the district of Manbhum (Not., Feb. 9th, 1903,) 
but for the word ** 1 ‘ari ” read Chapter” and the words ** but not so as 
to affect any order passed by a Civil Court under section i04H”are 
omitted. 

Board of BevoDue's InstroctioDS as to period of reTisioo. 

Prom certain vaACs that have roccnily como Itefore tho Board, it appears 
that misooiioeptiim exlsU as to the period during which souloment rec4>rds 
are open to revision by the Board under seetion KH (t 2 ) of the Bengal 
Tonanoy Act. The Legal Remembrancer has advised {Bcl.’s Progs. Coll. 10 , 
hie 21 of 1902) that section (9 (2) must ho so construed as to give tho 
Board the power of revision in a caio whom an application has been made by 
the party within two years from the date of the certifioaio of final publication, 
This view is based cm judicial rulings, which have athrinctl that parties 
should not snffor where a proooduro to whieL they are entitled to havo reoo* 
urso in a suit becomus tccbnioally barred by limiution through no fault of 
tboirs but an act or omis<dnn of the ^Joart. Applications, or rooumnienda' 
tions, of local ofiicers for revision of a rvcord-of-rights by tho Board in exor¬ 
cise ut its powers under the seutiuii vitod should bo furw*ui*ded without avoid- 
ablo delay.” (Board's Oir. No. li, Kov., 19 U 6 ). 

104H. ( 1 ) Aliy person aggrieved by an entry 
iTuriMiiction <.f of a rent scttlod ill a Settlement Rent 
matters relating Roll prejiarecl under sections 104A to 

104F and incorporated in a record-of- 
rights finally published under section I03A, or by an 
omission to settle a rent for eutry in such Settlemonl 
Kent Roll, may institute a suit in the Civil Court 
which would have jurisdiction to entertain a suit 
for the possession of the land to which the entry 
relates or in respect of which the omission was made. 

(2) Such suit must be instituted within sis months 
from the date of the certificate of final publication of 
the record-of-rights, or. if an appeal has been present- 



Sso. I 04 H.] JUKISDICTION OF CIVIL COURTS. 


3V 

ed to a Revenue authority under section 104G, then, 
within six months from the date of the disposal of 
such appeal. 

(3) Such suit may be instituted on any of the 
following grounds, and on no others, namely : 

(а) that the land is not liable to the payment of 

rent; 

(б) that the land, although entered in the record- 

of-rights as being held rent-free, is liable 
to the payment of rent; 

(c) that the relation of landlord and tenant does 
not exi.st; 

(rf) that land has been wrongly recorded as part 
of a particular estate or tenancy, or 
wrongly,omitted from the lands of an 
estate or tenancy; 

(^) that the tenant belongs to a class different 
from that to which he is shown in the 
record-of-rights as belonging; 

{f) that the Revenue Officer has not postponed 
the operation of the settled rent under the 
provisions of section llO, clause (a), or has’ 
wrongly fixed the date from which it is to 
take effect under that clause ; 

(<J) that the special conditions and incidents of 
the tenancy have not been recorded or 
have [or any right of w’ay or other ease¬ 
ment attaching to the land which is the 
subject of the tenancy have not, or has 
not, been recorded or have, or has,] been 
wrongly recorded. 
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The Secretary of State for India in Council shall 
not be made a defendant in any such suit unless the 
Government is landlord or tenant of the land to which 
the aforesaid entry relates or in respect of which the 
aforesaid omission wag made. 

4 

(4) If it appears to the Court that the’ entry of 
rent settled is incorrect, it shall, in case (a) or case (c) 
mentioned in sub'^section (3), declare that no rent is 
payable, and shall in any other case settle a fair 
rent; and in any case referred to in clause if) or 
clause {(/) of the said sub-section (3), the Court may 
declare the date from which the rent settled is to 
take effect, or pas-s such order relating to the entry as 
it may think fit. 

(.'>) When the Court has declared under sub-section 
(4) that no rent is pvyablo, tbe entry to tlje contrary 
effect in the rocurd-of-rights sliall be deemed to be 
cancselled. 

(6_) In settling a fair rent under sub-section (4) the 
Court shall be guided by the rents of the other tenures 
or holdings of the same class comprised in the same 
Settlement Rent Roll, as settled under sections 104A. 
to 104F. 

(7) Any rent settled by the Court under sub-sec¬ 
tion (4) shall be deemed to have been duly settled in 
place of the rent etitered in the Settlement Rent Roll. 

(8) Save ns provided in this section, no suit shall 
be brought in any Civil Court in respect of the settle¬ 
ment of any rent or the omission to settle any rent 
under sections 104A to 104F. 



Sxc. 


JURISDICTION OF CIVIL COURTS. 


329 


(9) When a Civil Court has passed final orders or 
a decree under this section it shall notify the same to 
the Collector of the district. 

The words in heavy brackets in sub^section (3), clause (g) have been 
i^^bstituted by s. 25, Act I, B. C. 1907, f^r the words “have not been 
recorded or have.” 

Sub^Beotion (2).—The period of limitation laid down in tbU sob* 
section only applies to cases in which a Settlement Officer settles or 
omits to settle rent (Abkin Dm v. Balunki Paly 11 W. N,, ccxix). 

Sab-aootion ( 3 ).—This $ub*section has been framed with reference 
to High Court ruling's tinder the former Chapter X» in which it was 
decided that Revenue Officers in settlement proceedings had no jurisdic¬ 
tion to decide finally and conclusively on such questions relating to a 
tenant’s status as are detailed in the provisions of this sub-section. 
These rulings are referred to in detail in the note to sec. ro6, p. 339. 
The entries in the record-of-rights concerning such matters and all 
matters not aflecting the ^termination of the rent, when a settlement 
of land revenue is being q$ is about to be made, have now only the 
presumption of correctness attaching to them. They can be called in 
question in the Civil Courts, which have now when settling such m«atters 
the duty cast upon (hem of correcting the entries in the recordrights 
(see sub secs. 4, 5, 6, 7 and 9). In all matters relating to the deter¬ 
mination of the tenant’s rent and its enhancement or reduction, which 
arc not affected by such questions as are speciued in this sub-section, 
but iq these only, the Revenue .authorities have absolute and Anal 
jurisdiction. 

This section has been dcstgned mainly to safeguard the Govern¬ 
ment revenue and to attach reasonable finality to the fixation of the 
rental assets upon which the assessment of levenue is fixed. It does not 
bar a suit against the recorded tenant for rent due {Nasarul/a Mia v. 
Amiruddiy 3 C. L. J., 133). 

Sub-section (8), clause {g}.~-The amendment introduced in 
clause of sub-section (3) is consequential on the amendment introduc¬ 
ing the new clause {i) in s. 102 (see p. 300). The Select Comiulttee in 
their report on the Bill of 1906 said : 

think that, for the purpo^s of eectiun BU K, the record of easemenU 
should bo on the eamg footing an the record of ipecial conditio ns end Inol- 
dontt of the tenancy, end that thio ie one of the grounds on which e aoit 
should be allowed to be ioetitutod in the Civil Court r^'gerding ea entry in 
a Settlemout Rent-roll prepared under Part II of Chapter X. 
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Sub-Bdotion (6). -Save as provided tn this sectionj no suit shall be 
brought in a Civil Court for the alteration of any entry of a rent settled 
under secs. to4A to 104F. But any one dissatisfied with an entry in, or an 
omission from, a record-of^rights prepared under this Part of the Chapter, 
which concerns a right of which he is in possession, may sue for a 
declavaliun of his right under the provisions of the Specific Relief Act 
(I of 1877). (See also sec. nt A.) 


Presumption 9 
as to rents set¬ 
tled under sec¬ 
tions 104 A to 
104G. 


KHJ. Subject to the provisions of section 104H, 
all rents settled under sections 104A to 
104F, and entered in a reeord-of-rights 
filially published under section 103A, or 
settled under section 104G, shall be 
deemed to have been correctly settled and to be fair 
and equitable rents within the meaning of this Act. 

Rules.—For the procedure under I’art 11 of this Chapter, see rules 
32 to 34 of Chap. VI of the (.overntneut rules uhder this Act fApp. I) 


Part III.—Settlement of Rents and decision of 
’ disputes in cases where a settlement of land re¬ 
venue is not beimj or is not about to he made. 


105 . (1) When, [in any case in which a settle* 
ment of laiiu-revonue is not being 
made or is not about to be made], 
either the landlord or the tenant applies, 
[within two months from the date of 
tlie certificate of the final publication of 
the record-of-rights under section 103A, 
sub-section (2)], for a settlement of rent, the Revenue 
Officer shall settle a fair and equitable rent in 
respect of the land held by the tenant. 


uf 

rente by Revo- 
nno Officer id 
caaoB where e 
eettlement of 
laud-ruvcDUO is 
Dot being or its 
not about to be 
made. 


[Expiana/ion.^^A superior landlord may apply for a settlement of 
rent notwithstanding that his estate or tenure or part thereof has been 
temporarily leased.] 
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(2) When, in any ease in which a settlement of 
land*revenue is not being made or is not about to be 
made, the Revenue Officer has recorded, in pursu¬ 
ance of clause (i) [clause (_j)] of section 102, that the 
occupant of any land claimed to be held rent-free is 
not entitled to hold it without payment of rent, and 
either the landlord or the occupant applies, within 
twti months from the date of the certificate of the 
final publication of the record-of-rights under section 
103A, sub-section (2), for a settlement of rent, the 
Revenue Officer shall settle a fair and equitable rent 
for the land. 

(8) Every application under sub-section (1) or 

sub-section (2) shall, nobwithstandincf 
VII of 187 ". • , . ... , ® 

anything contained in the Court-fees 

Act, 1870, bear such stamp as the Goverumeut of 
India may, from time to time, prescribe by notifica¬ 
tion in the Gazette of India. 

(4) In settling rents under this section, the Reve¬ 
nue officer shall presume, uutil the contrary is prov¬ 
ed, that the existing rent is fair and equitable, and 
shall have regard to the rules laid down in this Act 
for the guidance of the Civil Court in increa&ing or 
reducing rents, as the ease may be. 

[{5) The Revenue Officer may in any case under 
this section propose to the parties such rents as he 
considers fair and equitable ; and the rents so propos¬ 
ed, if accepted orally or in writing by the parties, 
may be recorded as the fair rents, and shall be deemed 
to have been duly settled under this Act. 

(6) Where the parties agree among themselves, 
by compromise or otherwise, as to the amount of the 
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fair rent, the Revenue Officer shall satisfy himself 
that the amount agreed upon is fair and equitable, 
and, if so satisBed, but not otherwise, ho shall record 
the amount so agreed upon as the fair and equitable 
rent. If not so satisBed, he shall himself settle a 
fair and equitable rent as provided in sub-sections (4) 
and (5).]* 

This section and the following sections of Part 111 apply only to 
settlements In permanently settled estates and ta the preparation of a 
record*of*rights in lemporatily settled estates ordered under section loi 

(1) or section loi (3) (/?) (^) or (r) when a settlement of Innd revenue is 

not being, or is not about to be made. The words and clauses within 
light brackets have been added by the Amending Act of 1898. The words 
in heavy brackets in sub*seciion (a) have been inserted bys. 34, Act I, 
D. C., of 1907, as a consequential amendment on the amendment made 
by that Act in s. 103 . , 

Sub-eeCtion (1). Omission of provision for settlement of 
rent of excess land by Beveoue OfBoer of bis own motion.— 
The corresponding sub-sections of sec. 104 of the Act, as originally 
framed, on which this section is founded, were as follows 

When, in any procooiling nudur thin Chapter, it di>oe not appear that 
the tenant is holding land in ex cess of, or leas than, that for whioh he is 
paying rent, aud Tieitber the landlord nor the teuanl applies for a settlement 
of rent, the offieor shall record the root peyaUe by the tenant, and the land in 
respect of which the rent ie ]>ayable. 

( 2 ) When it appears that a tenant ia holding land in excess of, or leas 
than, that for which he ie paying rent, or either tlie landlord or the tenant 
applies for a acttlenient of ront, or in any case under sootion lOl, sab*section 

(2) , claaae (6), the officer slmll settle a fair end eqntlable rent in respect of 
the land held by the tenant.^’ 

The reasons for modifying these sub^seclions as above are thus ex¬ 
plained in the Objects and Reasons for the Bill (para 35): — 

** Tbe Revenue Officer will not bo bound, aa at present, 0! hia own motion, 
to eottle a fair ront, when it appears that tne tenout ts holding lend in oxoess 
of or lose than that for which he is paying rent. It has been ruled by the 
High Court that it moat ao appear on legal evidence, and therefore the 
provisione of the present law requiring the Revenue Officer to settle rent in 
private estates of hie own notion, wheu, it appears to him that the tenant is 
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holding laofo or loss Und tlun bo if pojiug root foe, io iaoporotivo, nnlooi 
la^ppliootioo if mode and ovidoneo prodaood.’’ 

The case referred to in in this extract is that of Gattri Patro v. 

(20 Calc., 579). In another case {Secretary of State s. Knjimudiny 23 
Calc, 257) it was said that a Settiement officer has no power to settle 
rents mo inolu under sec. 104 {i\ when it does not appear on the face 
of his proceedings that the Undo held by the tenants are in excess of 
that for which they were paying rent, and when in such circunsstances he 
bad settled rents, bis proceedings were held to he of an executive and 
not of a judicial character. But in a later stage of the same case (26 
Calc., 6t7) it was held that, given the circumstance of an increase or 
a decrease in the area of the laud for which a tenant is paying rent, it is 
competent to the Kevenue Officer under sec. 104 (2) to settle a fair and 
equitable rent in respect of the whole of the land of the tenant, including 
the excess area, and the Revenue Officer can in such a case enhance the 
rent under the the provisions of the Act, e.g^., on the ground of the rise 
in prices of the food crops, nnd so forth. 

8ab*adctton ( 1 ). Joiot landlords. ^The provisions of section 
t88 are apparently applicable to applications fur the settlement of rents 
under tills section made by landlords. They must, ther^ore, apply 
collectively or by common agent. 

Bub’ddction ( 1 ) BxplaQatiOD.—This explanation is similar to 
explanation 2 to sec. lot (2). See the note to that section, p. 297. 

8ab>aectioa ( 2 ).—While the entry made by a Revenue Officer in^ 
the record-of-rights with regard 10 land claimed to be rent free under 
sec. 10; (0 is only a summary one, the entry of the rent settled made 
under this section is a formal and, subject to the provisions of secs to8 
and 109A, a binding one (sec. 107). See note to sec. 103, (1. 305. fn 
Upadhya TkaAurv. Persidk Singk^ 23 Calc., 723) it has been ruled that 
proceedings under sec. 104 (2) of the old Chap. X for the settlement of 
rents are not suits-^and probably, notwiihstanding the finality now given 
to a Revenue Officer’s decisions in proceedings under this section (sec. 
107)1 they are also, strictly speaking, not to be regarded as suits. They 
are instituted by an applicarion, and the provisions of the Court Fees 
Act, 1870, applicable to suits, do not apply to tbeciu Not being suits, 
the provisions of sec. 373, Civ. Pra Code are not applicable to them 
{Jtxnardan Misra v. Barclay^ 5 C. W. H,. cxI). 

Sai^sootion ( 4 ).-*This sub«Wtion is reproduced unaltered from 
the old section 104, and makes it dear Uiat under this part of the Chap¬ 
ter the Revenue Officer is bound to adhere strictly to the provisions of 
this Act relating to the enhancement or reduction of rents. He has not 
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in such settlement the same freedom of action in relation to these 
provisions as be has in settling rents in Government and temporarily # 
settled estates (sec. 104A). He is bound to presume that the existing 
rent is fair and equitable until the contrary is proved [sub*seclion (4) of 
this section]. 

Sub-8eotiOQ9 ( 5 ) and (d).^These sub-seclions correspond to sub> 
sections (h) and (n) of section 104A. See p. 319. 

Rules.—‘The rules for the settlement of fair rents on the application 
of the parties under this section are to be found in rules 36 to 41 of the 
revised Chap. VI of the Government rules under the Tenancy Act 
Rule 39 allows any number of tenants occupying land under the same 
landlord in the same village to make a joint application for the settle* 
ment of rents, or to be joined as defendants in the same proceeding on a 
similar application by the landlord. This is founded on rule 25 of (he 
old rules under the former Chapter, which was alluded to in UpaHAya 
TAiU'ur V. Pitsidh (33 Calc., 733) as not being ultra vires. 

Court Foeo.—In all proceedings for the settlement of rents under 
Part HI, Chapter X, and in all proceedings under section 106 of the 
Bengal Tenancy Act, the fees on processes issued by the Settlement 
odicer are subject to the Rules framed by the High Court under section 3 
of the Court Fees Act VII of 1870. (Rev. Cir. 2nd March 1904). 


Dooimon of [105A. Where, in any proceedings 

lll*^duriDgThe f'T the settlement of rents under this 

P»rt, any of the following issnes 

under this Pari. ^j-is© •_ 

(ft) whether the land is, or is not, liable to the 
payment of rent: 

(6) whether the land, although entered in the 
rec<.ird-of-rights as being held rent-free, 
is liable to the payment of rent; 

(<:) whether the relation of landlord and tenant 
exists : 


(c?) whether the land has been wrongly record¬ 
ed as part of a particular estate or ten¬ 
ancy, or wrongly omitted from the lands 
of an estate or tenancy ; 



Sbc. iosa.] decision of issues under part in. 


335 


(e) whether the teoant belongs to a class differ* 
ent from that to which he is shown in 
the record-of-rights as belonging ; 

{f) whether the special conditions and incidents 
of the tenancy or any right-of-way or 
other easement attaching to the land 
have not, or has not, been recorded or 
have, or has, been wrongly recorded, 

the Revenue-officer shall trj' and decide such 
issue and settle the rent under section 105 accord- 

Provided that the Revenue-officer shall not try 
any issue under this section, which has been, or is 
already, directly and substantially in issue between 
the same parties, or between parties under whom 
they or any of them claim, and has been tried and 
decided, or is already being tried, by a Revenue- 
officer in a suit instituted before him under section 
106.] 

This section was introduced by s. 26 of Act I, B. C.» on the 

recommendation of the Select Committee who in their report^ observed 
as follows : 

In cases where rents are settled under Part II of Chapter X of the 
Bengal Tenancy Act in Ooveromerit and temporarily-settled ostates, section 
104 H allows auy person aggrieved by an entry of a settled rent to die a snit 
in the Civil Courts on certain groan<ls» within six months from the date of 
the oertihoate of final publioaUon or from the date of disposal of an appeal 
under section 104 C. There ie, however, no corresponding provision in regard 
to oases in which rents are settled under section 105 in private estates. 

The result is that litigation in conoectioo with the settlement of rents 
under section 105 in private estates is unduly prolonged, especially in cases 
falling under section 1 U 5 ( 3 ), where the Revenue*Officer settles a rent for hold¬ 
ings for which no rent has hitherto been paid, but which the occupant is not 
entitled to bold without payment of rent. It frequently happens that long 
after tocb a rent hss been settled, and when the landlord proceeds to reallal 
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it, the tenent ftlea & lait ia the Civil Court to it dooUred thftt he it 
entitled to held the lend rent-free. I'he dispute in thus re-opened. T)ie 
High Court hare held that the Settlement-Ol6oer» under sectioo lOo, hae 
only to BeUlo '4 Uir and equitable rent for the holding ; and (hat if aoy dU- 
puto IA raiflod in proceedings under seution 105 , as to the liability of the land 
Co pay rent, proceedings under eoetiun 105 tnuAt be stayed, and the parties 
told to hie a suit under Moction lOG. This, however, only provides for a 
small minority of Che casos. It nsually happens that when the caso under 
sooliou 105 comes up for trial, the timo allowed fur filing suits under section 
106 has expired. Or the tonant may refrain from rnising the quostion in tho 
proceed lags a ndor section 1 ( 15 , wait till tho landlord Atteinpts to realise the 
acttle<l rent from him, and then raise tho matter in the Civil Court 


We are agreed that it is necessary to take seme action which will prevent 
proceedings from lieing protracted in ihis w*r\y. It has been suggested thnt 
this might lie cITected by enaoting some provtsioo similar to sootion 1 U 4 H 
in Part II of Chapter X of the Act, which allows the entries of rsnt entored 
in A Roltlsmont Rent-Roll to bo contoatsd in the Civil Courts on certain 
grounds within wx monlhd of the date of the oerLifioate of final publication, 
But the majority of us are of opinion that this weutd only afford a partial 
remedy, and there is no real analogy Iwtween a settlement of rents nnrler 
Part II and iiiidur Part 111 of Chapter X. In settling rents under Part II in 
con HOC til m with a sulUemciit of land’ ip venue, tho Hovonue-Offioer Is subject 
oritiruly to the control of ihc Revenue author!ties, and appeals against the 
rent suttlerl lie oxclnsively to tho Uevenuo author!liea There is therefore 
good reason for a Mowing certain matters to bo referred to tho Civil Cour Is 
as under section 104 H. But in proceedings under Part Ill of Chapter X for 
tho roltlemcDt of rents in privato cetatos, tho Itcvcnue-Ofiicer acts judicially. 
Under sootion 1 M 7 , be ia required to adopt tho procedure lor the trial of suits ; 
and under Reotion 1 M 9 A the app«ml against his decision lies to tho (Special 
Judge and the High Court. 


The majority of us arc, therofore, of opinion that thore in no reason why 
finalily should not bo given to the deciaions of Hovonue Officers under Part 
III of Chapter X, subject to appeal to the Special Judge and the High Coart. 
It was the expressly dnolared intention of tho framers of the Amendment Act 
of I 89 H that the proceedings of the Revenuc-Otficors and the Special Judgo 
should be final. The prosent clause merely gives effect to thst uiteotion, 
Tho High Court have bold that, nnder tho law as it stands, finality attaches 


out} to tho ront settlod under eectioo 105 , and not to inoidentei mattcis raised 
in the course of these rent settlement proceedings. But In order that a fair 
rent may bo settled, it is sfsentia] that snob matters should bo decided. 'Hie 
Re venue-Officer w*ould have the power to decide (hern finally, subject to 
appeal to the Special Judge, if they were raised in suite under section 106 , 
and the majority of us can see no valid reason why the same Rivenue-Officer 


should not be given power to decide them finally, subject to appeal, if they 
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are raiaed in proceedingi under •eotion 109 , We eouider that any otlier 
oouree would lead to considerable coofaskra and practical inooDTenienoe, aait 
woold enable the same matters to be raised si|nultatieouftly in the subordinate 
Civil Courts and before the Bpecial Judge and the High Court. For these 
the najority of ue are in favour of the praiiDaed elause.’’ 

The proviso was added in order to prevent the same issues being tried 
simuluneously in proceedings under section 105 and in suits under sec*^ 
tion to6. Sub*section (3) of section 1 iiB provides for the stay of pro« 
ceedlngs under section 105, when an issue, pending the derision of 
which a fair suit cannot be settled, has been raised in a suit under sec¬ 
tion ro6. 


100. lu proceediogs under this Part, a suit 
may be instituted before a Hevenue-offi- 
tuiiboforoAKs- cer at any timc within three months from 
venue nffioer. Certificate of tlie final 

publication of the rceord-of-rights under sub-section 
( 2 ) of section 103 A of this Act, by presenting a 
plaint on stamped paper for the decision of any dis¬ 
pute regarding any entry which a Revenue-officer has 
made in, or any oinission which the said officer has 
made from, the record, whether such dispute be 
between landlord and tenant or between landlords of 
the same or of neighbouring estates, or between 
tenant and tenant, or as to whether the relationship 
of landlord and tenant exists, or as to whether land 
held rent-free is properly so held, or as to any other 
matter, and the Revenue-officer shall hear and decide 
the dispute : 

Provided that the Revenue-officer may, subject 
to such rules as the Local Government may prescribe 
in this behalf, transfer any particular case or class of 
cases to a competent Civil Court ffir trial. 

[Provided also that in any suit under this section 
the Revenue-officer shall not try any issue which 



338 


BENGAL TENANCV ACT. 


(CHiP. X. 


, has been, or is already, directly and substantially in 
issue between the same parties, or between parties 
under whom they or any of them claim, in proceed¬ 
ings for the settlement of rents under this Part, 
where suuh issue has been tried and decided, or is 
already being tried, by a Revenue-officer under section 
105A.] 

Former section 106 .—This section as originally framed in 
Act V'lII of 1885, ran as follows 

"If at any time before the final publication of Uic record under the last 
fiiregoitig Hootiou a dixpate ariscii an U> i\i<f corroctno^ft of any oTitry (not 
Ml ootry of a rent aotUvd under thi^ <'liapter}» or Cite propriety of 
any on)ie«ion which tha KcveuueOlljcer propnM*i to muko or has made 
therein or therefn»m, tho Kevunuo Off>c<.*r ahull hoar and Jocklo the dispute. 

The following section was subsiKuted Tor it by Act 111 , U. C., 
of 1898 on the 2n<) November, 1898. 


100 . If tn any caud under thiN Part, a dinpiiU) ariHos at any time within 


DoidntoR of rlK* 
uiito* hy Reveuju 
Officov. 


two iikoiiths fnxo Uio date of the certiHoato of tike final 
publioatjon oi tho icuorO'of'ki^'hte uiidrr eecUou sulk- 

miction (2), any entry which the Itovenue Olficcr 


has made in, or any ookiaeiuii made from, the lecoi'd, 


wlkother such diepute be between landlord and tcnarit> or bulwoeik land* 
lords of the oaine or nf llio nc]gltlx>aring eAtatae, or botwoon tonant and 
tenant, or m to whether the rvlaUimship uf landlord and tetiant exists, or m to 
whether Und held rout froo ia properly >»j hold, or aa to any other matter, 

a sviit may be iuatitutod before the Kc venue Officer, by pros outing a plaijtt 
on stamped paper, for the decision of the dispute, and the Revenue OfCcor 
shall then hear and decide the diKputs : 


Provided that the Kevunue Officer may, subject to Rucb rules as the 
Local Governiuent may proscribe in this behalf, trausfer any particular cose 
or class of cases to a competent Civil Court for trial. 


The present section was substituted by Act 1 of r903 on the 19th 
Februaiy, 1903. The object of the section as staled in the Statement of 
the Objects of the Bill is to indicate clearly the period of limitation for the 
institution of suits under section 106 of the ben^^al Tenancy Act. 

Second proyiso.—The second proviso within brackets was added 
to the section by 5. 37, Act 1 -, U. C., 1907, and is intended to prevent 
Revenue Officers dealing simultaneously with the same issues in pro¬ 
ceedings under ss, 105A and 106. 
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DistiQctioa betwasD **objectionB'* aod ''dieputeB/'—The 
distinction between “objections** under sec. 105 and ‘‘disputes’* under 
sec. io 5 of the former Act was painted out in the cases oK{Gopi Natk 
Masant v. Adoito Naik^ 21 Calc., 776 ; A Hand Lai Paria v, Skib Ckandny 
Miikkurji^ 22 Calc , 477 ; and Stcrtiary of State v. Kajimudiny 23 Calc., 
257); and it was ruled that an “objection” could be made during the 
pendency of the publication of the draft record-of-rights, but a “dispute” 
could be raised only after ihe preparation of the draft record and before 
its final publication. See contra^ Dutf^a Ckaran Laskar y. Hart Chnran 
DaSy (21 Calc., 521). But, in the Full Bench case of Detif^u Kaai v. Nobin 
Kissori Chnudhurani, (24 Calc., 462 ; 1 C. W. N , 294X it was decided 
that a “dispute*' can arise at any time, 1. c., both before and after the 
publication of the draft record, and even before an entry in the record 
is made, and that the decision of a dispute so arising is a decision under 
sec. 106 of the former Chaptei X of the Act, and therefore, subject to 
appeal, and second appeal In this case the rulings in Oopi Nath Afasant 
V. Adoito Naik and Anand Lai Paria v. Shtb Chandra Mukhurjiy so far 
as they liy down a contr.iry utle, were overruled. “Objections” are now 
clearly distinguished from “disputes.” The former arc of two kinds, vis.y 
(1) abjections to entries tn, or omissions from, the record-of-rlghts. 
These may be preferred and arc to be disposed of before the Hn;tl 
publication of the record (sec. 103A) ; and (2) objections to the settlement 
rent roll(i04E). Such objections ran only be prefened when a seiilement 
of revenue is being or about to be made. They, too, niu»t be made and 
disposed of before the final publication of the record-of-rights. And a 
Revenue Officer’s decision in them will not be open lo appeal or second 
appeal, nor will it have the effect of res judicata {^Kurban Alt v. Jnfer 
Aliy 2Z Cii\c.y 471). “Disputes'* can only be raised under this section, 
/. c., in settlements where no settlement of land revenue is being or is 
about lo be made. They cannot arise until after tlie final publication 
of the record. 

To what matters disputes may relate.—The provisions of 
clause 2 of this section have been passed with reference lo certain rulings 
of the High Court under Chapter X of the Act, as it originally stood, in 
which it was held that a Revenue Officer in settlement proceedings had 
no jurisdiction to decide (i) disputes between owners of neighbouring 
estates as to the title lo any land {Narendro Nath Ckoudhri v, Sri Nath 
S'indely 19 Calc., 641); {2) disputes regarding the boundaries 
li^^tween conterminous estates {fiidltumukhi Debt v. Bhagwan Chandra 
Pali 19 Calc., 643); (3) disputes as to which of two persons claiming 10 
be tenant should be recorded {Pandit Sardar v. Afea/any tt Calc., 
378): (4) disputes as to whether land held rent-free is properly 
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$0 held (Badmanand Singk v. Bajo^ 20 Calc., 577 i SecHUiry of 
Siaie V. Ntiai Singh^ z\ Calc., Kftrhfi Khan v.Brajo Nath Das^ 
23 Calc., 344), and (5) a dispute as to a right of way between two neigh¬ 
bouring tenants (ffaro Mohan Rat v. Pran Nath Mitra^ 27 Calc., 364 ; 

4 C. W, N., 127). In Gokkul Snku v. Jadu Nandan (t; Calc., 
721), it was ruled that the defendants according to their own case bemg 
tenants within the meaning of the Act, the Revenue Officer had juris* 
diction to decide whether land held by them was rent-paying or rent* 
free. This was followed in Jaipnl Dhobi v. PaJakdkfiri Z 7 <«, (2 C. W. 
N., 491) in which the question at issue was whether certain land was 
geniit land of the landlord or part of the occupancy-holdmg of the tenant. 
In Gokkul Sftku V. Jadu NanfLxn Ras\ it was doubted whether the 
Revenue Officer would have had junsdiction, if the relation of landlord 
and tenant had not existed between the parties Now, under the terms 
of the present section the Revenue Officer has junsdiction to decide 
all disputes relating to the matters referred to in para 1 of the section 
as well as to '^any other matter.” These words, however, would not 
seem to be intended to include questions relating to rents settled 
under sec. 105. The Revenue Officer's decision of a dispute arising 
under this section will have the force and effect of a decree of a Civil 
Court in a suit between the parties, and, subject to revision under sec. 
to8 and appeal under sec. 109A, shall be final (sec. 107), and not liable 
to be set aside by a suit in a Civil Court (sec. 109). An order of a 
Special Judge as to the length of the stand ard of measurement to be 
used in measuring certain lands is not a decision in a case under sec. 106 
{Natahari Jana v. Nftri Charan Paramaniky 26 Calc., 556). 

Oasee under this section are suits.—From clause loithis 
section it will be seen that a case under this section is a suit to be insti¬ 
tuted by a plaint on ‘‘stamped paper,” by which expression is probably 
meant (hat it shall be liable to Court fee duty under the provisions of 
the Court Fees Act (VII of 1870). 

In Petu Ghonii v. Rapn Kkehtwan Laly (18 Calc., 667), it was ruled 
that disputes ” under sec. 106 of the former Chap. X were suits. 
This was doubted in Upadhya Th.ikur v. Persidk Singky (23 Calc., 
729), and the Legislature has apparently framed the section in such 
terms as to place the matter beyqnd al) question. See also rule 42 of 
the revised Chap. VI of the Government rules under the Act (App. I.). 

Res Jadicatain 06tUem6Qt oa660.~A question between land¬ 
lord and tenant heard and decided by a Revenue Officer under sec. ]o 6 
of the former Chap. X is ret judicata between the same parties in a 
subsequent suit ifjohku! Sahu v. Jadu Nandan Rat\ 17 Calc., 721 ,• 
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/txipal Dhobi v. P<dakdhari Duty 2 C. W. N., 491). And this rule 
applies iu the case of questions both of the states and of the fair and 
equitable rent of a tenant (Dur^a Charan Laka v. ffaiem Mandal^ 
6 C. W. N. 23S.) An order made by a Revenue Officer, determining 
the rent payable for a holding has the force of a decree, and when not 
set aside by appeal or otherwise, cannot be questioned in a Civil Court 
(Pft/H Aular Siftgh v, Sanoman Singhs 27 Calc, 167). A settlement of 
rent under sec. 104 (2) for the purposes of land revenue has under sec. 
107 the force of a final decree of a Civil Court and as such operates as 
ros judicata upon the question of rent payable by the tenant both as to 
its nature and amount (//rakwananJ Mahapainx v. Arfun Ratify i C. L. 
J. 310). The defendants were recorded in the khatian of a cadastral 
survey as intermediate tenure-holders. The plaintiff did not avail him- 
self of the remedy prescribed by sec. 106. He subsequently took a 
settlement from Government and sued to avoid the defendants’ tenures ; 
kcldy he was bound to recognise intermediate tenure-holders mentioned 
in the settlement papers {fiaghunath Puri v. Pi/ambar Gaftndra^ 
5 C.L.J., 67). Hut an order of a Settlement Officer disposing of an 
objection under sec. T05 of the former Chapter X has not the effect of 
ra judicatiiy estopping the trial of the same matters in the Civil Court 
{Secretary of Stale v. Kujimudiny 23 Calc., 257). An order striking off 
a petition of objection under sec. 103 A for default is not a judicial 
order; nor does it operate as res judicata in a subsequent suit for rent 
brought by the objector against the recorded tenant {Nazarulla Mia v. 
Amiruddiy 3 C. L. J., »33 ; Kurban Alt v. Jafar AU^ 28 Calc., 47J). 
Tlie proceedings referred to in sec.107 mean contested proceedings in 
which there is an adjudication on disputed points. The decision of a 
Revenue Officer in an uncontested proceeding has not the effect of a 
decree under that sectlbn. Section 109 (now 103 R) lays down a rule of 
evidence. It does not override the rules of res judicata {Padtnanand 
Singh V. Gkanashyam Misra^ 1 C.L.J., 134 ; 32 Calc., 336 ; 9 C.W.N., 610). 

In a suit in which the plaintiff had initiated proceedings under sec. 
106 against the landlord and certain persons who claimed to be tenants 
of the land to have their (f. the plaintiffs^ names recorded as tenants 
in the settlement proceedings, it was held by the Settlement Officer 
that they were the tenants. The persons claiming to be rival tenants, 
appealed to the Special Judge, but* the landlord did not appeal. The 
Special Judge reversed the Settlement Officer's decision; the plaintiffs 
then sued in the Civil Court for a declaratory decree of their rights as 
tenants. It was ruled that the Special Judge's decision did not operate as 
ns judicata^ as it merely decided the question as between tenant and tenant 
{Jaggannaih Ramanuji Das v. Chemdra Kumar BcuUi 5 C. W. N., 422). 
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When there is a tota) denial of the relation of landlord and tenant by 
one of the parties, a Revenue Officer has jurisdiction in a proceeding 
under section 103 of the Bengal Tenancy Act to decide that question, 
but his decision, although it may have the force of a decree, cannot 
operate as res judicata in a subsequent suit in ejeciment and for 
declaration of title brought in a Civil Court. (Dharnni Kant Lahiri 
V. Caber AH Khan^ 7 C. W. N., 33; 30 Calc., 339) In the 

conclusion of the judgment in this case it was said; ** There 

is no provision in the Bengal Tenancy Act which has the effect of making 
such a derision (/.r., the decision of a Revenue officer) “final for all 
purposes, irrespectively of the provisions of sec. 13, C. P. C. Sec. 107 
does indeed provide that a decision in a proceeding under sec. 106 
shall have the force of a decree ; but it does not necessarily follow that 
it shall in all cases operate as res juJicaUty for an ordinary decree of a 
Civil Court has not (hat effect, except on certain conditions which are 
set forth in sec. 13, C. V. C" In Gokul Mandar v. Pndmnfuwd Singh^ 
(29 Calc., 707 \ L, R., 29 I. A, 196), their Lordahips of the Privy Council, 
with reference to a contention r.aised n.s to whether a decision in 
previous proceedings under the Bengal Tenancy Act that the defend* 
ant was a tenure-holder was res judicata %\x\X for ejectment in the 
Civil Court, where the first Court had held it was not res juduafa^ but 
the High Court had not decided the point, observed, without deciding 
the question, that under $. 13, C. P. C., a decree in a previous suit cannot 
be pleaded as res Judicata, unless the Judge by wl»om it was made, had 
jurisdiction to try and decide, not only the particular matter in issue, 
but aUo the subsequent suit itself, In which the issue is subsequently 
raised. An order of a Settlement Officer made under sec. 105, Chap., X 
before it was amended by the Amending Art of 1898, is a summary order, 
rind has not the force of a decree, and so there An be no res judicata. 
When the order of (he Settlement Officer is ultra vires because he settled 
rent which he had no power to do under (he old sec. 105, art. 14, Sched. 
II of the Limitation Act has no applicatiou {Abhin Das v, Balunki Pal, 
11 C. W. N., ccxix.) 


107. In all proceedings for the settlement of 
• rents under this Part, and in all pro- 

Procedur© “ . r. n 

be adopted by ceedings Under section 106, [in all pro¬ 
ceedings under section 105, section 105A 
and section 106] the Revenue Officer shall, subject to 

rules made by the Local Government 
under this Act, adopt the procedure laid 
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down in the Code of Civil Procedure for the 
trial of suits ; and his decision in every such proceeding 
shall have the force [and effect of a decree of a Civil 
Court in a suit between the parties, and, subject to the 
provisions of sections 108 and 109A, sliall be final, 

(2) A note of all rents settled and of all decisions 
of disputes by the Revenue Officer under section 105 
or section 106 shall be made by him in the record-of- 
rights finally published under section 103A, sub¬ 
section (2), and such n<(tc shall bo considered as part 
of the record.] 

[ (2) A note of all rents settled under section 105 
and of all decisions of issues or disputes under section 
105A or section 106, and of all rents commuted under 
section 40 by a Revenue-Officer appointed by the 
designation of Settlement Officer or Assistant Settle¬ 
ment Officer, shall be made in the record-of-rights 
finally published under sub-section (21, of section 103A, 
and such note shall be considered as part of the record.] 

The words in heavy brackets in the beginning of sub*section (i) have 
been substituted for the words preceding them by s. 28, Act I, B C. 1907. 
The words in light brackets in the end of sub-scction (n and in sub-sec¬ 
tion (2) have been added by Act til, B. C.» of 1898. The words added to 
the end of sub-section (i) are intended to have the effect of making all 
rents settled by a Revenue Officer on an application under sec. 105, and 
any disputes decided by him under sec. 106, /WrVri/a and not liable 
to be set aside by any further suit in a Civil Court (see sec. 109). But 
see note pp. 340—342. The new sub-section {2) in heavy brackets has 
been substituted for sub-section (2) by s. 28, Act I, B. C.,of 1907. It pro¬ 
vides for the entry, in the record, of rents commuted by a Settlement 
Officer under section 40. 

G-Dverament notiflcatlon regarding local enquiriea.—'^Uader 
flection B 92 of Act XIV of 188 * 2 , tho Civil Procodore Code, and aeoiion l<yj 
ol the Bengal Tonanoy Act, Vill of 18 H.% tlio Lieutonaut Coveroor U pleased 
to make the following rule aa to the poreone to whom commietioni shall be 
iuuod by Revonuo Officers empowered under Chapter X of the Bengal 
Tenancy Act. 
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Wli«o«T«r iind«r Uw provisioDs of Motioo 107 of tb« B ongal TeoAney 
Vlllof 188 $^ Mid Chapter XX 7 of the GWU Prooedare Code, Act XfV of 
1882 . a Revenue Officer directe that a local enquiry be held ia the couree of 
proeeedinga for the settlement of rente, the oomroiMion shall be issued to 
such person not below the rouk of a Sub* Deputy OoUeotor or Revenue Officer 
invested with powers under Chapter X of the Bengal Tenancy Act as'the 
officer directing the enquiry shall appoint for this purpose/* (Oovemioent 
notffiettion Mo. 5073 L R,, dated Nov. 2 Stb 1823 , published in the CalcnU^ 
of December 4 th, 1895 , Part I. 1146 ). 

108. Any Revenue Officer specially empowered 

Re.iiion by by thc Local Govemmeut in this behalf, 
RevenuoOffioor, qu application Of of his own motion, 

within twelve mouths from the making of any order 
or decision under section 105, [section 105A], section 
105 or section 107, revise the same, whether it was 
made by himself or by any other Revenue Officer, 
but not so as to affect any order passed or decree 
made under section 109A : 

Provided that no such order or decision shall be 
BO revised if an appeal from it is pending under section 
109A or until reasonable notice has been given to the 
parties concerned to appear and be heard in the matter. 

The word and figures ** section lOSA” were added by section 39, 
Act 1 , B. C., of 190; as a consequential amendments 

‘^[lOSA* Any Revenue-officer specially empower^ 

Correction by by the Local Government in this be- 

^ half, may, on application or of his own 

record-of-righta. within twelve months from the 

date of the certificate of the final publication of the 

record-of-rights under sub-seetion (2) of section 143A, 

correct any entry in such record-of-rights which he 

is satisfied has been made owing to a hona-Jidt 

mistake ; 
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Provided that no sfich correction shall be made if 
an appeal affecting such entry is pending under see-. 
tion I09A, or until reasonable notice has been given 
to the parties concerned to appear and be heard in 
the matter.] 

This section has been added to the Act by s. 30, Act I, B. C. 1907. 
The Select Committee in their report on the bill of 1906 say : 

has been pointed out to us that, under the law m it stands, the Be ve¬ 
nue Officer hii no power to correct errors in the settlement record after final 
publication, unless they are made the snUjeot of a dispute under section 106 . 
In the millious of entries which find place in a settlement record, some 
clerical errors ars bound to creep in, and it seems desirable to have a cheap 
and roa<ly means oi correcting them. We propose therefore that any 
Revenue Officer speoially empowered in thie behalf by the I^oal Government 
should be able to correct boTiayfJr mistakes, after giving doe notice to all the 
pftrtlos concerned/' 

109. Subject to the provisions of section 109A a 
Civil Court shall not entertain any appli* 

Bar to juris* , . , v * * 

diction uf Civil cation or suit Concerning any utatter 

which is or has already been the subject 
of an application made or suit instituted under section 
105, section 106, section 107 or section 108, [suit 
instituted or proceedings taken under sections 105 
to 108 (both inclusive).] 

The words, figures and brackets within heavy biackets at the end of 
the section have by s. 32, Act 1 , D.C. 1907 been substituted for the words 
tfand fibres or suit instituted under section 10$, section 106, section 107, 
or section fo8.” The Select Committee in their report on the Bill of 1906 
say An amendment of section 109 has been rendered necessary 
owing to the new section tojA, which it is proposed to insert in the Bill. 
The words suit" and ** applicatioa * do not cover all questions which 
may arise in the course of proceedings for the settlement of suits.” 

This section supplements the provisions of sec 107. It makes it 
clear that where a settlement of land revenue is not being or is not 
about to be made, if applications or.sutts have been made or instituted 
under this part of the Chapter, the Civil Courts cannot entertain any 
applications or suiu relating to the same matter. 
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But this will not prevent iheir entertaining a suit in which persona 
recorded as tenants in a record•of-rights are sued as trespassers lor 
possession and mesne profits (Trttilokytinaik Basa v. MacUod^ 28 
Calc., 28) 

Limitation —The period of limitation for such a suit is either i 
year undei art. 74, Sch. If, of the Limitation Act or 6 years under art. 
720 and a tenant after the expiry of the period of limitation cannot 
bring a suit for the alteration of his rent under the guise of a suit for 
the amendment of a certificate under the Public Dem.tnds Recovery Act 
{Ashutfixk Niith Raiv. ASdu/, 28 Calc, 676). Art 14 of Sch. 11 of the 
Limitation Act does not apply to such a suit {A^irt Hindfi Up^ulhya v. 
Mohan Bih'ivn Sha^ 30 Calc., 27 : Ratn Ghalam v, Bishnu Prakash 
Narain j i C. W. N , 48). 

109A. (1) Tho Looft) Government slial) appoint 
Appeal, from O’* >noro porsons to bo a Special 

.ludgcur Special Judges fur the pur- 
pose of hearing ap)>eals from the deci¬ 
sions of Revenue Officers under [sections 105 to 108 
(both inclusive). 


(2) An appeal .shall Ho to the Special Judge from 

the decisions of a Revenue Officer under [sections 105 

to 108] [A] (both inclusive), and the provi.sions of the 

Code of Civil Procedure relating to 

appeals shall, as nearly as may be, apply 

to all such appeals. 


XlVof 1 S 82 . 


(3) Subject to the provisions of Chapter XHI of. 
of the Code of Civil Procedure, an appeal shall lie to 
the High Court from the decision of a Special Judge 
in any case under [this section (not being a decision 
settling a rent) ] as if ho wero a Court subordinate to 
the High Court within the meaning of tho first sec¬ 
tion of that Chapter : 

Provided that, if in a second appeal tho High 
Court alters the decision of the Special Judge in re* 
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apect of any of the particulars with reference to which 
the reut of any tenure or holding has been settled, the 
Court may settle a new rent for the tenure or holding, 
but in so doing shall be guided by the rents of the 
other tenures or holdings of the same class comprised 
in the same record as ascertained under section 102 
[or settled under section 105 or section 108]. 

This section does not differ materially from section io8 of the former 
Chap. X. The words in light brackets have been added by Act IM, B. C.p 
of 189S, hut make only verbal alterations in the terms of the section. 
The letter A in heavy brackets after the dgores 108 in sub-section (2) has 
been inserted by s. 33, Act I U. C« 1907, as a consequential amendment. 
The Select Committee in their report say : 

** The adtlitiuTi to lliia clnutto allows ou app<^al to Ibo Hpeoial Judge against 
an order of a Revenue-OHicer corroding on error lit the sottlomoat rooord 
iindovaeotlon 10Ha« which wo propose to insert in the Act. It is not likely 
that the right of appeal will often ho cxorclsod in ouch caios, but it soems 
advisahlo to provide soroe safeguard agaiunt a possible improper use of hie 
powers by tho Re venue .Oirioor.** 

First appeal.—There is no appeal to the Special Judge from an 
order of a Settlement Officer finding ih.it the sundard of measurement 
to be used In measuring the lands of a village is a pole of 7 feet 9 inches 
(JVura^uri Jana v. I fori C/tarofi Ptvamnniky 26 C%lc., 556). There 
vould seem to be no appeal from an order of a Settlement Officer dis¬ 
posing of an “objertion” under sec. 105 of the former Chap. X, as his 
order under that section is not a**decision” within the meaning of 
sec. 108 (2). 

There is no appeal from an order of remand by a Special Judge 
[yfaihuy Chandra ^fasuM(^ur v. Tara Sankar Gkosky 7 C. VV. N, 440). 

Second appeals.—Under the former Chapter X it has been held 
that no second appeal lies against, nor can the High Court interfere 
under sec, 622 of the Civil Procedure Code with, the order of a Special 
Judge in regard to the settlement of rents A'ivr v. 

Ra/\ 16 Calc., 596 ; Kiraf Narain v. Palnkdkan PiVtdey^ 17 Calc., 326; 
Achha Mian v. Durf^a Charan Laka^ 25 Calc., 146 ; 2 C. W. N,, 137). 
No second appeal relating to such a matter will lie under the terms of 
the present section, {fiam Bisken Ruut v. Rajaram^ 33 Calc., 832). The 
words “a decision seitting a rent” in section 109A of the Bengal Tenancy 
Act do not mean and include any decision upon the question what is or 
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what ought to be the rent They mean only a decision settling a fiir and 
equitable rent in place of the existing rent, and the words do ^not include 
a decison deterniining what the existing rent is. 

A second appeal lies to the High Court, from a decision of a Special 
Judge reversing or affirming the decision of a Settlement Officer, who 
decided under section 106 of the Bengal Tenancy Act what was the rent 
payable by the plaintiff, it not being decision settling a rent within 
the meaning of section 109A of the Bengal Tenancy Act. (/^amant 
Prasad Narain v. Adasya Gossmn^ 31 Calc., 3S0). 

But the contrary was held in a subsequent case in which it was laid 
down that the words not being a decision settling a rent refer not only 
to a decision by which existing rents are varied, but also to one by which 
existing rents are mainuiined. When, therefore, a Special judge on 
appeal from a decision of a Settlement Officer on an application by a 
landlord under sec. 105 (1) decided that no case had been made out for 
an enhancement of rent ; Md, that this is a decision settling a rent,” 
and consequently no second appeal lies (Pameswar v. Bhamswar 
Jha, 4 C. L. J., 138 ; 33 Cak., 837). 

It was also held under the former Chap. X, that no second appeal 
lay from an order of a Special Judge dismissing an appeal on the ground 
that there was no appeal to him in a case of a boundary dispute which 
had been tried and decided by a Settlement Officer acting as a Survey 
Officer under Pan V of the Bengal Survey Act, V, B. C., of 1875 (/rskad 
A a Ckxxudhri v. Kanta Prasad Hasari^ 21 Calc., 93;). But a second 
appeal lies from the decision of a Special Judge on questions ftith regard 
to the prevailing standard of measurement, area of lands in the posses¬ 
sion of tenants and the liability of tenants to pay rent on account of any 
excess land {^Mathura Mohan Lahiri v. Uma Sundari Dcbi^ 35 Calc., 34). 
The rule laid down in this case cannot apply when there has been no 
measurement, when the Settlement Officer has done nothing but settle 
the length of the measure to be used in measuring the lands of the 
village, and when the order of the Special Judge is only to the effect that 
no appeal lay to him from this order of the Settlement Officer {Narahari 
Jana v. Mari Charan Paramanik^ 26 Calc., 556). 

In Dengu Kati v. Kissori Chaudhrani^ (24 Calc., 462 ; 1 

C. W. N., 294) it has been laid down that, whenever under the former 
Chap. X dispute” arises, whether beforv or afler the publication of the 
draft record, as to the correctness of an entry which the Revenue Officer 
proposes to make or has made in the record that be is preparing, his 
decision of such a dispute is a decision in a proceeding under sec. 106, 
and a second appeal from the decision of the Special Judge in appeal 
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from such a decision lies to tlie High Court under sec. to8 (3). When 
the decision of the Judge does not settle a fair and equitable rent, but 
merely proceeds on the ground that there was no excess land, and there* 
fore no rent to be settled, a second appeal lies {Rajkumar Pratap Snhay 
V. Ram Lai Sin^h^ 5 C. L. ]., 538). A second appeal lies in a proceed¬ 
ing under s. 106. No second appeal lies in a proceeding under s. S05. 
If, however, such matters are not kepi separate, a second appeal is main¬ 
tainable in respect of (he matters coining under s. 106 (Kalt ICiskore Pal 
V, Gopi Mohnn Raty 5 C. L. J., 34«). 

Oourt-fee duty CD fidoood appeals.--In Petu Gkor<u\ Ram 
Khelaxvan L<ily{\Z Cak, 667). is was decided (hat the Court-fee payable 
on a memorandum of appeal presented to the High Court under sec. 
108, sub-sec, (3) was Ks. to, as prescribed by art. ry, clause vi of 
Schedule II of the Court-Fees Act. Uut in the Full Bench case of 
Upadhya Thakur v. Penidh Stnjchy (33 Calc., 723) this decision was set 
aside and it was held that the proceedings in a case of settlement of rents 
did not consiituie a suit, and that the Cumt-fee duty was only 8 as under 
arc. t, rUuse (^), para 3, Sched. 11 of (he Court-Fees Act (VII of ] 8 ;o), 

High GourVe powers of revision under Court’s Charter.^ 
In Upadhyit Thakur v, Ptrsidh Sinyhy {33 Calc.. 733) it was ruled that 
the Court ofa Special Judge is a Court subordinate to (he High Court, 
and (hat, therefore, the High Court has power to inieifere under sec. 15 
of the Court’s Charier with bis orders in cases in which no second 
appeal lies. 

Part iV.—Supplemental Provinons. 

[109B. (/) In fiviiaiiig a record-of-riglits, and in 
decidini; disputes, under this Chapter, 

Power of Rove* , ^ ^ ^ 

nuo-offleer to the Revenue-officer shall give effect to 

give effect to 1 i* 1 ^ 

agreement or any lawful agreement or corn promise 
oomproraiw). qj. entered into by any landlord 

and his tenant, 

but he shall not give effect to any agreement or 
compromise the terms of which, if they were em¬ 
bodied in a contract, could not be enforced under 
this Act. 

{2) Where any agreement or compromise has 
been made for the purpose of settling a dispute as to 
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the rent payable, the Revenue-officer shall, in order 
to ascertain whether the effect of such agreement or 
compromise would be to enhance the rent in a 
manner, or to au extent, not allowed by section 29 in 
the case of a contract, record evidence as to the rent 
which was legally payable iininediately before the 
period in respect of which the dispute arose. 

(3) Where the terms of any agreement or com¬ 
promise- are such as might unfairly or inequitably 
affect the rights of third parties, the Revenue-officer 
shall not give effect to such agreement or compro¬ 
mise, unless and until he is satisfied by evidence that 
the statements tnade by the parties thereto are 
correct. 

Illustration.’^A^ a proprietor, agrees (hat his tenant, shall be 
recorded as HO occupdf)cy>rai>*at; this affects the rights of the tenants 
of B. The Kevenuc-OJTuer must, under siib'>ec(iua inquire whether 
B is a tcnurC'holder or a raiyai, as defined in section If he finds on 
the evidence that is a raiyat, he may give effect to the agreement, but 
shall not do so if he finds that B is a tcnure-holdeij. 

Added to the Act by s. 33, Act 1 , B. C. 1907. 

This is one of the most debated clauses of the Bill of 1906. It was 
at first proposed (o provide that it should not be compulsory fur Revenue 
Officers in proceedings under Chapter X (ogive effect to illef^al and 
unfair or inequitable compromises and to make it obligatory on them to 
disregard compromises which contravene the provisions of section 29. 
The Select Committee in their report say : 

We have made ooriaiderable moditicationa mainly in consequence of the 
criticisms which have been directed against the words ** iinfair aud iriequit* 
able,’^ which wore used in the clause as originally drafted. It has been 
repreHentod, we Ihiuk rightly, that such wordsare too vagne to afford any 
proper guidance to the Courts and Revenue Officers dealing with agreements 
or coTnpromiies. We ounsider that it will beat to provide epeoifically that 
no effect ehall he given to auy provisions, embodied hi a compromise or agree¬ 
ment filed before a Court or Revenue Officer, which, if erobodie<l in a oon* 
tract between landlord and tenant, oould not be enforced under the Act. 
We further consider it doeiraUe to provide for the case of agreemonts or 
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compromises, purportiug to be made io eeitlemeot of a dispute, or affeotiog 
the rights of third parties.’’ 

[ 109C- (^) Notwithstanding anything contained 
Power or Ko- section 109B, if, in any ease, while 
.'S ™rthe record is being prepared, tl.e land- 
agreomont, tenant agree as to the rent 

which shall be recorded as payable for the tenure or 
holding, a Revenue-officer specially empowered in 
this behalf by the Local Govorninent may, if he is 
satislied that the rent agreed upon is fair and equit¬ 
able, but not otherwise, settle sucli rent as a fair and 
equitable rent, although the terms of the agreement 
are such that, if they were embodied in a contract, 
they could not be enforced under this Act; and the 
provisions of section liU shall apply'to a rent so 
settled. 

(i?) A landlord or tenant may appeal to the 
Special Judge aj>pointed under section I0!)A on the 
the ground that tl\e rent settled by the Revenue- 
officer, under sub-section {/), as a fair and equitable 
rent, was not agreed to by such landlord or tenant, 
and on no other ground. 

(J) The Board of Revenue may, on application 
made, or of its own motion in proceedings under¬ 
taken, within one year from the date of the order, 
under sub-scction (J), settling a rent as a fair and 
equitable rent, direct the revision of the rent so 
settled : 

Provided that no such direction shall be made 
until reasonable notice has been given to the parties 
concerned to appear and be'heard iu the matter.] 

Added to the Act by s. 33, Act 1 , B. C., 1907. 



352 


BENGAL TENANCY ACT. 


CCha?. X. 


The Select Committee on the Bill of 1906 with reference to this sec¬ 
tion observe: 

** WhiU the m&jcrity of ut oousidor it OMentiel thet the Eevenue OMoer 
should not be oompelled to give effect to provisions io sn egreemeut or com* 
promise, wbicW coaid not be enforced if embodied in s contrsot, wo consider 
that some discretion should be ellowed in dealing with rents, which, though 
technically illegal, are such as might be settled as fair and equitable. We 
understand that at present ofBcers of the Settlemont Department are allowed, 
with the sanction of the Board of Revenue, to disregard technical illegalities 
in respect of rents, which though they contravene the provisions of lectipn 
20 are fair and equitable and arc agreed to by the landlord ond tenant. It 
la clearljt i^d^'isable that in such cases, the parties should be forced into 
litigation I'egardnig rents, which, though technically illegal, would be settled 
as fair and equitable by any Court, and we consider it desirable to regularise 
tho present practice. Wo therefore prupt>6e that whore, in the course of the 
framing of the record, the parties agree upoo a ront, a Revenue-Officer 
•pocially empowered in this behalf by the Local Ooverntnent mi<y, if he finds 
such rout to bo fair and equi table, settle it as such, even though it may not 
be the rent legally payable. We provide for an appeal to the Special Judge 
Oil the ground that the parties <]id uot agree to such a rent, and we also 
propose to give tho Board of Revenue power to icvisu ajiy rent settled under 
tho section within one year of the date of I he order settling the rent. We 
l>Glieve that thu section as drafted will be UH'dul ah saving tho parties from 
unnecessary litigatiun in regard to rents, by giving the Revenue-OlBcer power, 
under certain safegiurdN, to settle a rent, to which the only objection wliiuh 
can bo taken, is that, if fixed by a contract, it could not legally bo recovered. 
A Rcvenuc-Qfllcer in framing the rocord ttaually has opportnnities of judging 
of the fairness and equity of tho rents claimed and admitted, and it is not 
necessary in all oasos to confine him to the record of tho rent legally payable/* 

[ 109D. A note of all rents settled and of all' 

Note of deci- decisions of disputes, on revision or 
(lioM on record, appeal Under scction 108, section 109A, 

or sub'section (.^) or sub-section (.?) of section 109C, 
shall be mad© in the reoord-of-rights finally published 
under sub-section {2) of section 103A, and such note 
shall be considered as part of the record.] 

Added to the Act by s. 33, Act I, B. C., 1907. 

Regarding this section the following appears in the Notes on Clauses 
of the UiU of 1906 : 
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cUuM is intended to rectify wb&t wm ^pp^reoily an oversight 
in the Amendment Act of ld 9 S. Under section 107 , ( 2 )» the Bevenue Officer 
16 required to make in the reoord-of-rigbU s note of all rente ecttled under 
section 105 and of all decisions of disputes onder section 106 , and this note is 
declared to be a part of the record. There is no corresponding provision aa 
to the entry of orders passed regardiug auoh rents or disputes, on revision 
under section 108 , or on appeal under section 109 A. It is clearly advisable 
that a note of such revistonal ur appellate orders should be made in the 
record, in order to make the record oomplote. The clause provides for this 
being done. As appeals are frequently not decided till after the Settlement 
Officer has left the distriotj the proposed section abstains from prescribing 
by what officer the note of the rovisional or appellate decision shall be made. 
The Oovernment or tho Board of Revenue will have power to prescribe this 
by rules made under the Act or by executive order. 


no. When a rent is settled by a Revenue 

Officer under this Chanter, it shall take 

which sottled effect from the beginning of the agricul- 
(■eobtakcefrefit next after tho date of the 

decision fixing the rent or (if a settlement of land- 
revenue is being or is about to be ma<le) the date of 
final publication of tlic Settlement Rent Roll : 
Provided aa follows :— 


(а) if the land is comprised in an area, estate or 

tenure in respect of which a settlement of 
land-revenue is- being or is about to be 
made, the rent settled shall, subject to the 
provisions of sections 191 and 192, take 
effect from the expiration of the period of 
the current settlement, or from such other 
date after the expiration of that period as 
may be fixed by the Revenue Officer ; 

(б) if the land is not comprised in an area, estate 

or tenure as aforesaid, and if the existing 
rent has been fixed by a obntract binding 
between the parties for an unexpired term 


23 
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of years, the rent settled shall take effect 
from the expiration of that term, or from 
such other date after the expiration of that 
term as may be fixed by the ReYenue 
Officer. 

The first clause of this section is founded on sec. no of Chap. X, as 
it originally stood. The provisos are taken with slight mod ill cat ions 
from s. s, Act V, D. C.| of 1894, now repealed With reference to these 
provisos, in the Statement of Objects and Reasons for the Bill, para 36, 
it is said :** 

justice and expediency of these proviwM wilt be msuifost. When a 
general aettlement of rviiie in being madu in a private estate, if tbs esisting 
rent of partiealar tenants w&a sottlod by contract legally Nnding on the 
parties, the term of which has to run for a few years, .there Is no reason 
why a fair rent should not be settled for such teuaiits, while the 
Jtevenue Officer is on the apf>t, *Hi the applioatum of the parties, 
to take effect from the expiration of the term, or from a later date fired 
by the Revenue Officer. T)te ssmo remark applies to settlement of 
rents for parposes of settlement of revenue. Thu Dzistiog rents having 
boon ordinarily fixed for the period of Hettlemeot of revenue, there is 
no reason why they should be altered duriug tho currency of that period, 
though |>rncecdings for the preparation of a recorTl*of»rights and the settle- 
meat of rente m^y have So bn undortakon, for tho purposes of sottlemont of 
revenue, a few years in advance of the expiration of the term of the ourront 
settlefuent of revenue.** 

s 

111. When an order has been made under sec¬ 
tion 101, directing the preparation of a 

SUyofprocMd- > r • Ux xU x x t 

iogs in Civil recorQ-ot-rights, then, subject to the 

Court during . , ,, . t-.- * 

preparation oi provisions of section 104H, a Civil 

record • of-riffhta. ^ . » n 

Court shall not,— 

(а) where a settlement of land-revenue is being or 

is about to be made—until after the final 
publication of the record-of-rights, and 

(б) where « settlement of land-revenue is not 

being made or is not about to be made— 
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until three months after the final publica¬ 
tion of the record-of-rights, 

entertain [any application made under section 
158, or] any suit or application for the alteration of 
the rent or the determination of the status of any 
tenant in the-area to which the record-of-rights applies. 

Extended to the Chota Nagpur Division, except the district of Man« 
bhum (Not, Feb. 9th, 1903} but the words ^‘subject to the provisions of 
section io 4H'* have been omitted. The words in heavy brackets were 
inserted by s. 34, Act I, B. C., 1907. 

Bffeot of thid eootioQ.^This section is practically the same as 
sub'Section (t) of section n r, as on^nally framed. The jurisdiction of 
the Civil Court is not ousted in cases of other classes than ihose referred 
to in this section ; so that when a tenant has agreed to pay additional 
rent at a stipulated rate for excess land found on measurement to be in 
his possession, a suit for arrears at this rate is not barred under the 
provisions of this section ; for such a suit ts not a suit for alteration of 
the rent but one for arrears of rent, and it does not become a suit for 
alteration of rent merely because subsequently to the accrual of the 
arrears there have been settlement proceedings, and Ian 1 measured in 
connection therewith (Ramjnn AH v. Amjad Ali^ 20 Calc., 903). But 
this section does not give the Civil Courts power to interfere, save as pro* 
vided in sec. 104 H, in regard to rents settled under Part II or under 
sec. 105, Part 111 , of this Chapter, or in matters which have already 
formed the subject of '^dispute” between the parties (sec. 106), and with 
regard to which the Revenue OfHcePs decision are 5 nal (secs. 107 and 
109). 

This section does not bar a suit brought against persons recorded as 
tenants in the record-of-rights, when they are sued as trespassers for pos¬ 
session and mesne profits. What is barred by s. ill is the entertain* 
ment by a Civil Court of any suit or application for the determination 
of the status of any tenant in the area to which the record-of-rights 
applies until three months after the final publication of the record-of^ 
rights {Trailokhyo Nath Bmu v. MacUod^ 38 Calc., 28 ; Rajaram Sin^k 
V, S/uo Prasad Rat\ 3 C. L. J., 63 n). See also Ifanuman Jha v. Ramts^ 
hwar Singhy (ro C. W. N., ccUviii). 

Where the piainiiff alleges that the defendant took land from him 
agreeing to pay a fair rent therefor, but failed to come to any arrange* 
meat, the plaiotiflTcan sue in the Civil Court for determination of the fair 
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rent. There is nothiDg ia the Bengal Tenancy Act to bar the trial of 
such a suit {Dur^adas v. Madhab Chandra Palmal^ i C. L. }.» 

78 «). 

Change made by Act I, B. O., of 1907 .—With regard to the 
alteration in the section made by 34^ Act I, B. C., 1907, the Select 
Committee in their report on the BUI say : 

have ineerUd tbifl olauao ill order to prevent au inquiry by a Civil 
Court into qaeslions of rent und etatus eimultaneoualy with the preparation of 
a record-of-rights by a Hevenuo-Oihcer. It Reexna to ur to be inadvisable that 
two authorities ehould bo engaged in the same inquiry at the eame time.'* 

IIIA. No suit shall be brought in any Civil 
Court ill respect of any order directing 

LimlUliun of Je j r • i-i. 

juriidiction of the preparation of a record-of-njjhts 

Civil Court* iu , A- 

mattem, other UUd6r tiilH 

than rent, rolat- a • % • • ., , 

ing to reoorti- iraming, publication, mgning or attesta- 
of-iightB, Huch a record or of any part of it, 

or, save as })rovidcd in section 104H, for the altera¬ 
tion of any entry in such a record of a rent settled 
under sections 104A to 104F : 


Chapter, or in respect of the 


Provided that any jierson who is dissatisSed with 
any entry in, or omissiou from, a record-of rights 
framed in pursuance of an order made under section 
101, sub-section (2), clause (d), which concerns a right 
of which he is in possession, may institute a suit for 

declaration of his right under Chap¬ 
ter VI of the Specific Relief Act, 1877. 


I of 1877 . 


Extended to the ChoU Nagpur Division, except the district of Man- 
bhum (Not., Feb. 9th, 1903),but the words “or, save as provided in section 
104H, for the alteration of any entry in such a record of a rent settled 
under sections 104A to 104F,” and the words in the proviso “ framed in 
pursuance of an order made under section loi, sub-section (2), clause (dy^ 
have been omitted. 


Clause I of this section is taken from sec. 158 (2), clauses iv to vi, 
of the Punjab Land Revenue Act, (XVII of 1887). The proviso is 
tounded on sec, 45 of the same Act, 
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The first part of sec. 12 lA prohibits suits which seek to take undue ad- 
vantafc of mere technical defects in the procedure leading up to or 
involved in settlement proceedings. The section further prohibits the 
alteration of rent once settled except to the extent allowed by sec. io4H, 
and (he proviso in virtue of which suits of a declaratory nature may 
be brought, cannot be read as prohibiting suits for the recovery of 
arrears of rent (A/afarul/a Mia v. Amirutidi^ 3 C. L. J., 133). Sec also 
Ram Gkulam Rin^t(h v. Hishu Prakatk Narain Singh^ (ii C. W. N,, 48). 


[lllB. ( 1 ) Where a record of-rights haa been 
^ prepared and 6nally published in respect 

in which cor- of tho land in any area in which a settle- 

tainusuesarUe. , /• i i • i 

ment 01 land revenue is not being made, 
or is not about to be made, no application or suit 
affecting such land or any tenant thereof shall, within 
three months from the date of the certificate of final 
publication of such record-of-rights, be made or insti-' 
tuted in any Civil Court for the decision of any of 
the following issues, namely 


(rt) whether tho land is or is not liable to the 
payment of rent; 

(/>) whethex* the relation of landlord and tenant 
exists : 


( 0 ) whether the land is part of a particular 
estate or tenancy ; or 

{</) whether there is any special condition or 
incident of the tenancy, or whether any 
right-of-way or other easement attaches 
to tho laud 


(2) If, before the final publication of the record- 
of-rights in such area, a suit involving the decision of 
any of the issues mentioned in sub-section (l) has 
boon instituted in a Civil Court, the Revenue-officer 
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shall nt^ entertain any suit under section 106 involv- 
ing the decision of the same issue. 

(3) Where, in the course of settling fair rents 
under section 105, the Kevenue-officer hnds tliatT 
by reason of a suit for the decision of any of the 
issues mentioned in sub-section (l) having been insti- 
tuted in a Civil Court before the final publication of 
the record-of-rights or before a Revenue officer under 
section 106, he is unable to settle u fair rent until 
such issue is decided, the Revenue-officer shall stay 
the proceedings, for the settlement of a fair rent 
pending a final decision on the issue. 

And, after the issue has been finally decided, he 
•shall settle a fair rent, as if the record-of-rights had 
been framed in accordance with such decision. 

(4) Where the mahing of an application or insti¬ 
tution of a suit has been delayed owing to the opera¬ 
tion of sub-section (l), the period of three months 
therein mentioned shall be excluded in computing the 
period of limitation prescribed for such suit or appli- 
cation.] 

This section was introduced into the Act by sec. 35, Act I., OX , 1907, 
Its object was to meet certain practical difiiculties which *had arisen 
owing to suits regarding the same subject matter being filed simultane- 
OQsly in the Civil Courts and before the settlement authorities. The 
Honourable Babujogendra Math Mukbarjt in explaining the section 
in Council spoke as follows; 

*Tl is necessary to explain the reasons which oecesBlteted this amendment, 
and some slight history as regards the process of framing records is neoessary 
to be pUcod before Hon^ble Members. Tboeo Hon’ble Members who are not 
very familiar with the proceedings under Chapter X of the Bengal Tenanoy Act, 
io a perraarieiifcly-seltled a^rea, do not probably know that there are several 
atages tbroegh which the reoord-of-rights is Ukeo. The Arst stsge is the 
demarcation of the boundary of villages; then ooones the sUge when officers of 
rttbordinate rank fill in different columns teuUUvely, and then the next year 
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the atege cornea, thet in, art offioer of aopenor r&nk veriSea ^ 

OQtnea in tbe reoord’Of-ngbte enJ deoidee enj matter neOMiMy for him t0 
decide iu order to reUin tbe reoord u far m possible at that stage in a oorreot 
wa^ ; then tbe preliminary poblication of records takea place, and after that 
objeotions are invited and oonaiderod by tbe Settlameut Offioers. After tbe 
deoision of objeotiona under section 103 A of. the Bengal Tenancy Act, tbs 
final record it fiitmei! and published and very often at this at^ge, when a 
person who hss preferred an objection in respect of an entry in the reoord* 
of‘rights, finds that his objection has been lost, he fllee a suit in tfie 
Civil Court. 


'*W)ien the final publication tabos place, the zmindur^ or rather anybody 
who has benefiLed by the record, comos in and filesan application under 
seutioQ 103 for settlement of a fair reut, and generally it is the s4mind»r who 
does so. When an applioatioii like that is put in, >unoos questions are 
rtiied by the party agsiiist whom that appliosti'm is preferred; the objeoticos 
may be on the ground that the mau who has boon entered as s tenant is not 
really the tenant, that be bolds bis land rent-free or it may be that the statue 
which has been recorded has not been correctly recorded, tbnt is, that he is 
not a tenure* holder but a raiyat and eo forth. 

'^Section 1 U 3 A, which has been accepted by Hon’Ue Heml^srs to*day, 
provides for contingencies of settling fair rente under section 103 ; because 
unless and until those quosiious are decided a Bovenue-Offioer cannot settle 
a fair ront, for it may be that the^land la really rent-free, not rent-paying. 
Xu such a case, it will be a pure waste of time for a Hevenue Olhcer to settle 
a fair rent and tlien to unsettle it, after it ie decided that tbe land is not 
rent-paying. Tbe whole of his labour ie lost in that esse. I need not go 
into tbe history of this section l 05 A, which has been accepted to-day; it will 
suffice for me to say that, if that section boil not been adopted, matters would 
have been made considerably difficult. That is one stage of the case* 

**The tenant, it may be, after an application under section 105 has been 
filed—this hss to be hle^l within two months after the date of oertifioata of 
final publication—and before he gete a enminons in the case or before he is 
called upon to appear and put in hie written statement, may go to the Civil 
Court or to the Etevenue Court under eection 106 and file a salt. Provision 
has been made covering this oontingeoey, and the freedom of choice of tho 
plaintifik as to the veuue of thoir suits at this stage has been left untouched.!’1 
There U, however, no provision in the Bengal Tenancy Act providing against 
a omtingeooy like the one contemplated by this new section !UB. 

“I have already submitted that, before final publlcatiou of the record 
and after the deoision of an objection under section 1 C 13 A, a porson may go 
to the Cirit Court and file a suit. But what is tbe Settlement Officer, under 
these oircumetarMeSi to do, for insuuoe, wbeu there is an appUoation under 


<1) 1. e.| it^ ptovlecs added to tsottona ICSA and 106 by Act 1, B. C., of 1907. 
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Motion 105 pending before him? Uptothifi iimo, parallel caaoa hare been going 
cm BimulUneonlly in the Civil Conit oe well as in the Bettlement department. 
The ReveniM'Officer may now aomciimefl eay tliat he had the firet eeiein of 
the oaae, and the Civil Court therefore hoi no juriadictioo to try the iaenet 
that have arisen before him at that time ; the Civil Court saying, ou the 
other hand, we are a Civil Coart and there ia no authority by which we 
can be divested of juriMliction, In this way, conKiderahle difficulty has ensued, 
and the difficulty lias been expericuccd not only by the landlord but by the 
raiyat as well. In order to prevent this double mode of prooodure, this 
section 11 IB has been proposed. 

** Three muuthH after the final publioation of the record, 1 may I'epeat, 
is the period during which a person can file a suit under section lOd of the 
Bengal Tetiancy Act; so that by tho pruvision contained in the proposed 
section lllU, time is given to a |>arty to olgct whether ho should go to the 
Civil Court or Co the Revenue Court os plainlifT. The issues covered hy this 
section arc the following, namely :—Wlictlior tlio luml is or is not liable to 
payment of rent; whtith<’r tho relation of biudh>r<l and tenant exists ; 
whether the land is part of a particular estate or tenancy, aiid whether 
there ia any special condition or incideat of or whether a right of 
way or casein cut attaches to the land oum prising the tenancy ? Now, those 
are questions which very gonorally orop up in coimection with Che Oooision 
of cases under section UK>, and it may bo ipiustioned why is it that tho word* 
ing of this section is somewliat ditTeront from the wording of section 105 A ; 
ae it will be seen that iboK^e arc four classes of issues c«mt«nip]atod by this 
section 111 B, wlieroaa there aro more than four classes of issues contemplated 
by section iOoA ? Evidently, it waa intended that the nature of the <jUDstions 
or issues inteodod to bo dealt with should bo the same in both these sections. 

s 

It will be remembered, however, that sectiou 105 A was worded with 
reference to tho record as finally framed, and because the consideration of 
any issue meritiontnl in section 105 A has to pi'oooed upon the record as 
framed. Therefore, tlio wording of section 105 A is slightly different from 
the wording of section DIB, so far as tiio classes of issues mentioned in 
each of these sections is concerned ; bnt it w'ill l>e seen that ptactscally every 
question that ooroce up in section i 05 A comes also in section lllB, when 
coupled with section 111 , which forma a complement to it. The wording 
is different, because of the fact that the wording of ouo section is directed 
to the record i|pelf; whereas the other is iode pend eat of any such basis. 
I, therefore, submit that the matter of eectIOQ lllB, together with that of 
aeotioD 111 ami tho mattor of section lUn A, aro practioally id eat ical in point 
of the questions which they are intended to cover. Then we go on to the 
•ecoud clause: ~ 

'If, before the final publication of the rooord*of>rights in such area, a 
suit for the decision of any of the issues luoutioned in sub seotion (1; has 
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bMQ iniUtuted in a Civil Oourt» the Revenae-offioer shall not entertain any 
suit tinder aeotion lOG involving the decision of the same isene? 

** This is a matter, the principle of whicU lias already been accepted by 
the acceptance of the two smendoieDte adopted by the Council, in the shape 
of the bwo provisos added to eeotiooa lOoA and 106 t aud it is only with 
a view to provent siinixlUneoas suitn in a Civil Court, and before the section 
106 Oflioer, that this clause (2) is proponed. 

** The third clause where, in the oonrse of eettling fair rents under section 
105 , the Re venue* Officer finds that, by reason of s suit involving the decision 
of any of the issues tnentionod in sob-section (1) having been instituted in 
a Civil Coart, before the final publication of tho record of-tights or before a 
Revenue*Ofllcer under section 100 , ho is uoablo to sotlle a fair rent until 
such issue is decided, the venue-Ulficor shall stay the proceedings for the 
lettlomont of a fair rent, pending a final decision on the issue ; and, after 
the isBUo has been finally decided, ho shall sotilo a fair rent as if tlio record- 
uf-rigbts had been franiml in aceorclaucc with such deciNlon. This is in 
exact consonance with existing practice. Whom there Is a p:ir.‘illcl suit 
before the Civil Court the Revuuue-Officer while procoeiling under eoctioii 
li )5 or 106 is at sea and he does not know which way to turn ; and this clause 
lays dowu the procoduic for bim. 

^'The last dense ( 4 ), where the making of an application or the iiistitu- 
tlon of a auit has been delayed owing to tho operation of sub acution (1), tho 
period of three months therein mer)tiono<l ahall be excluded in computing 
the periotl of limitation proscribed for such snit or appHcatioo. 

''This is a necessary clause: beennse when a pluintilf is stopped from 
filing a civil suit, it may belie loses his right to liriiig a suit in the Civil Court 
upon the expiry of the period of three luontlis duriug winch such suits are stop¬ 
ped. I have already sabmittod to the Council Unit the reason why the filing 
of civil suits is forbidden fur three months after the final publication of 
records, is, to give time for election to the party concerned, and theroforo it 
is right and proper that the period uf limitation should operate in his favour 
duriug this period of three nionlha. That is the object of clause (^). 

" I think 1 have now briefiy explained the object of section lllB, and 1 
hope Hon'ble Mumbors will agree with rue in thinking that this is a very 
necessary seoiioQ. (Ireat diflioultlea have been experienced for want of a 
definite proceduro which would control parallel suits or stop parallel suits 
in the settlement and the Civil Courts, and the proposed section 11 IB is 
calculated to give relief not only to the officers of Government ooneerned 
but to the general body of both laiidlvda and tonanU. With these words 
I recommend this aection.” 

In an8:wer to an objection that the section did not provide for a suit 
instituted in the Civil Court after the expiry of three months from the date 
of the certificate of final publication but before the decision of a similar 



362 


BENGAL TENANCY ACT. 


[Cha?. X, 


9uit instituteid under section 106, the Hon’ble Babu Jogendra Nath 
Mukharji pointed our that this was atregdy coi'ered by section 109, 
under which the CivU Court U debarred f|om eDtertaiuing any suit con« 
earning any matter which is or has already been the subject of a suit 
instituted under section to6. 


112 (I) The Local Government, with th6 pre- 

Power to ftu- vious Sanction of the Governor-General 
wtUB^menr^'in in Council, may, on being satisfied that 
ipocifti (. 1 * 08 . exercise of the powers hereinafter 

mentioned is necessary in the interests of public order 
or of the local welfare ; invest a Revenue officer, act¬ 
ing under this Chapter, [or that any landlord is de¬ 
manding rents which have been illegally enhanced 
above those entered as payable in a record-of-rights 
prepared under this Chapter, invest a Revenue-officer] 
with the following powers or either of them, name¬ 
ly i- 


(а) power to settle all rents ; 

(б) power, when settling rents, to reduce rents if, 

in the opinion of the officer, the mainten¬ 
ance of existing rents would on any ground, 
whether specified in this Act or not, be un¬ 
fair or inequitable. 

(2) The powers given under this section may be 
made exerciseable within a specified area either 
generally or with reference to specified cases or classes 
of cases. 


[(2n) A settlement of rents under this section 
shall be made in the maaoer provided by sections 
104 to 104j (both inclusive). ] 

t 

(S) When the Local Government takes any 
action under this section, the settlbment-rdoorS 
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prepared by the Revenue Officer shall not take efieet 
until it has been finally confirmed by the Governor- 
General in Council, [and the revision, by direction 
of the Board of Revenue under sub-section (2) of sec¬ 
tion 104G, of a record-of rights, or any portion of a 
record-of-rights, prepared under this section, shall be 
subject to a like confirmation by the Governor 
General in Council.] 

The words and sub^section in brackets have been added hy s. 36, 
Act I, 6. C., 1907. The words in brackets in sub*section (1) have been 
substituted for the words invest a Revenue Officer acting under this 
Chapter.” 

Objeot of this Boction-—This section provides a special proce* 
dure intended to be resorted to only in exceptional circumstances in 
which the operation of the ordinary law is likely to prove insufficient 
Sir Steuart Hayley in introducing the Bill into Council explained that 
this section was intended to take the place of Sir R. Temple's Agrarian 
Outrage Act (VI, H. C., of 1^76), which had effect for only three years. 

It seems desirable,” Sir Steuart Bayley added, *Uhat, in exceptional 
cases, in which it may be necessary to have recourse to this procedure^ 
the Government should have the power of going to the root of the dis* 
pute, and should be able to put the whole relations of lantflord and 
tenant on a stable footing for a reasonable period.” 

Object of alterations made bj Act I, B. C., 1907 . In the 
Notes on Clauses in the Bill of 1906, it was said : 

**Thi9 clause is intended to give effect to one ot the main objeotH of the Hill, 
vis., to enable Government to take steps to rodaoe rents, in oases where 
these have been illegally enhanced, so as to be oppressive to tho cultivators 
of the soil It is possible that the Govornment has power to Uko such ac¬ 
tion under section 112, as it stands at present, bat that seoiion was incor¬ 
porated in the Tenancy Act under a guarantee that it would be used only in 
oases of agrarian disturbance. Koperienoo has shown, however, that certain 
luidlords have been able to loroe illegal and oppressive reiiba on their tcuaot* 
ry, without creating any immediate agrarian disturbsooe. lu suoh oases 
the Government proposes in future, to take action to redooe the exoessfve 
rents before any actual distarbaooe arises." 

The Select Commtuee in their report on the Bill say i-— 

** Though it is probable that the Looal Oovemment would be jostiSod in 
taking action no^ seotion U2, as it now stands, in oases where a landlord 
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ia dofnandin^ rente which have been ille^lly enhanced above thoae entered 
aa payable in a record-of-righU* we think it edvUable to remove all doable on 
the point. We ooneidor that the change in the clause aa now redrafted ia a 
more convonieut way of emphaeiaing the faot. We oonaider that any revision 
of the rocord of-righta by the board of Revenue ahould be eubjoct to oondrm- 
ation by the Oovemor*General in Council, and have added aub'Clauae ( 3 ) 
accordingly.” 

The provisions of section 112 have never so far been pat into force, 
one of ihe reasons apparently being that the aection, as it stood before 
amendment contained no provision for a piocedure which would render 
its working practicable. The special powers could only be conferred on 

Revenue Officer acting under this Chapter”and in permanently settled 
areas, rents could only be settled under Chapter X on the application of 
landlords or tenants under section 105. It was considered unlikely that 
any such application would be made in areas to which the section might 
be applied. The amendments made enable any Revenue Officer to be 
invested with powers under the section. In settling rents, the proce¬ 
dure laid down in Part 11 of Chapter X will be followed, and the Revenue 
Officer will be able under section 104 to settle rents of his own motion for 
tenants of every class. 

113. ( 1 ) When the rent of a tenure or holding is 

I’eriod for settled Under this Chapter, it shall 

"Ot. ,m tlie ground of a land- 

mainuoftitereii. iinproveiiieiit or of a subse¬ 

quent altei-atiou in the area of the tenure or holding, 
be enhanced in the case of a tenure or an occupancy 
holding [or the holding of an under-raiyat having 
occupancy rightsl, for fifteen years, and, in the case of 
a non-occupancy liolding [or the holding of an under- 
raiyat not having occupancy rights], for five years ; 
[and no such rent shall be reduced within the periods* 
aforesaid save on the ground of alteration in the area 
of the holding or on the ground specified in the sec¬ 
tion 38, clause («)]. 

(2) The said periods of fifteen years and five years 
shall be counted from the date [on which the rent 
settled takes effect under this Chapter]. 
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The words io brackets have been added by the Amending Act of 
1898. 

Modiflcatlana in the seotion and reaaone for them. ^ In 
the Statement of Objects and Reasons for BiU to amend the Tenancy 
Act, para. 27, it is said 

SeciioD 113 of the Act provides that a rent eettlod shall not be enhanced 
in the case uf an occupancy•raiyat for 15 yean, aod of a noo-oocupaocy raiyat 
for five years, but there is nothing to prevent its being reduood within 
theso poriods respectively. The iotoution was to fix rents fur tlie periods 
named, and it is obvious that the cofisiderations in favour of prevent¬ 
ing eribanGomnuts during these peticids apply with equal force to rednetiofie 
of rente settled. The section has been amended so as to make it elear that 
roduotions of the rents settled will not be pormitteil during these periods 
except on the ground of diniioutiou of area or that specIBed in section 36 (o) 
of the AGt,^’ 

A furcher modification made by this section relates to the position 
of nnder«raiyats. It will be observed that the parcels of land held by 
them are now referred 10 as '^holdiirgs,” though in section y (<j) '^holding” 
is defined as a **p<ircei or parcels of land held by a raiyat.^' Again, 
formerly under-raiyats were tii no way protected from repeated enhance¬ 
ments of rent, that is to say, their renU could be enhanced year after 
year until the maximum allowed by sec. 48 was reached. Now, the 
same protection as regards the period which must elapse after rents have 
been settled under this Chapter before any enhancement can be made, as 
is given to raiyats, has been conferred on under-raiyats. 

114. [(1) When the preparation of a record-of- 

rights has been directed or undertaken 
pnir^dingfl nn- uuder this Chapter], in any case except 
or cimpter. a settlement of land-revenue is 

being or is about to be made, the expenses incurred 
by the Government in carrying out the provisions 
of this Chapter in any local area, [^tate, tenure or 
part thereof (including expenses that may be incurred 
from time to time in the maintenance [at any time, 
whether before or after the preparation of the record- 
of-rights, in the maintenance, repair or restoration] 
of boundary marks and other survey marks erected 
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for the ptirpose of carrying out the provisions.-of this 
Chapter) ], or such part of those expenses as the Local 
Government may direct, shall be defrayed by the land¬ 
lords, tenants and occupants of land in that local area, 
estate, tenure or part in such propOTtions [and in such 
instalments (if any)], as the Local Government, having 
regardJio all the circumstances, may determine. 

[(2) The estimated amount of the expenses likely 
to be incurred for the maintenance, repair or restora¬ 
tion of boundary-marks for a period not exceeding 
fifteen years, or such part of such amount as the 
Local Government may direct, may be recovered in 
advance in the same manner as if such expenses 
had been already incurred] ; 

(3) The portion of the aforesaid expenses which 
any person [is liable to pay] shall be recoverable by 
the Government as if it were an arrear of [land-] 
revenue due [in respect of the said local area, estate, 
tenure or part]. 

[ (4) The cost of preparing copies of survey maps 
and records-of-rights under this Chapter for distribu¬ 
tion to landlords and tenants shall be deemed to be 
part of the expenses incurred in carrying out the 
provisions of this Chapter.] 

>The worA 'tonore' in this tectioa inoludoi all reft 

and ront-frea taDures and holdlnge within a toca) area, estate or lenure.] 

Extended to the Cbota Nagpur division except the district of Man* 
bhum^, (Not., Feby. 9th, 1903) but th^ words * 4 n any case except where 
a settlement of land-revenue is being or is about to be made” have been 
omitted. 

The words in light brackets have been added by tbe Amending Act of 
*898 
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By section 37 , Act 1, B. C, 1907 * the words “by the Government” in 
sub'Sectioo (i) have been repealed ; the words in heavy brackets “at any 
time whether before or after the preparation of the record-of«rights, in the 
maintenance^ repair or restoration” have been substituted for the words 
“from time to time in the maintenance after the word “proportions” the 
words and brackets “and in such instalments (if any)” in sub-section 
( 1 ) have been inserted the present sub-section (a) has been renumbered 
( 3 ); and sub-section ( 4 ) has been added. 

Reasons for modifleatiODS made by Act III, B. 0,18dB.— 
In the Statement of Objects and Reasons of the Bill to amend the 
Tenancy Act» para. 28 , it is said 

"A somewhat importaul change io this ssetion is proposed. As the 
section now stands, the proportion of theoost of a survey and reoord-of*rights 
to be defrayed by eiioli individual landlord or tenant must be recovered from 
fttm as an arroar of land-revenue under the Public Demands Recovery Act 
It is praotically inKpossiUe to carry ont the provisions of the section as It 
stands. In Debar, where there are small estates and a great number of 
co-sharer proprietors, the aiaonot recoverable from each individual co¬ 
sharer is sometimes less than one anna. To issue a separate oertifioste 
against each one of the individosl oo-sharer landlords, under such circum- 
stances, would only subject them to unnecessary expense, while endangering 
the realization of the costs of the proceedings. It is, therefore, pn^poied to 
hold the whole estate or tenure. In case of proprietors and tenure-boldorSa 
liable for the proprietors and tenure holders' shares of tbo costs respectively. 
Since doubts have been expressed as to whether the Revenue Olhoer hsa 
authority to record the navnes of holders of revenue free or rent free lands, 
and, therefore, whether the holders of such lands are, under section 114, 
liable for any part of the costs of a survey and record-of-rights of the local 
aroa or estate in which they may be inoladed, it is expressly provided that 
such lands are tenures for the purposes of this section, and, therefore, liable 
for their share of the coats, as they are aleo declared to be so liablo under the 
^teriiative procedure for recovery of ooets contained in Part 111 of Bengal 
Act 111 of 1895. 

It is further provided that the espensea incurred io the future in the 
maintenance of bonodary marks and other survey marks erected in the course 
of preparing a reoord-of-rigbta. etc., ehall be recoverable in the manner 
specified in section 114.“ 

RaaeoDB for modifloatioDs made by Act I, B. O., 1907.—In 
the Notes on Clauses to the Bill of 1006 , it is said : 

“When a survey and record-of-rights are undertaken on the appliostimi of 
Uadlordi and tenaata, the ooete are usually met in the first inst^oe from 
deposits made by the applioante, and not from Qovemneat funds. Id such 
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CABM, it is oftw equitable to recover a share of the erpeoses from the other 
landlorde and tenants ooncemod, who also benefit by ^the preparation of the 
reoord-of'rights. The proposed ornissiun ** (i. e., of tho words ** by the Govern* 
ment ” in sub-eectioo (1)) will make clear the legality of this oonrse. 

Ill the conreo ot survey and settlement operations, permanent boundary 
marks are erected at all points where the bonodaries of three villages meet. 
Arraogemonts are made fertile repair and restoration of these marks from 
time to time as may bo nsoessary, after the oompletioa of the originai survey 
proceedings. Snch marks, if properly mnintaiued, are of ^’great utility in 
preventing boundary disputes from ansing, and arc, in fact, a valuable adjunct 
to the reG<>rd‘of'X*ighti. It is therefore proposed to take power to recover in 
advance the estimatoil coet of the maintenance, repair aud restoration of these 
boundary marks for a period of fifteen years together with the cost of the 
preparation of the record-of-righta. The cost of maintaining the boundary 
marks for fifteen years will be an insignificant addition to the cost of tho 
preparation of the record'Of*rights, and it will be more convenient both to the 
Government and to the landlords and tenants tu coUoct both sums simul* 
taneously, than to have a separate prooeeding for the recovery of the cost of 
nmiotenanoe of bouudary marks. 'J'he period of fifteen yoars has been fixed, 
bocause this is the time for which ilio rents of umures and ocoupanoy hold* 
ings settled under Chapter X have efTuct under section lid. 

After the preparation of a record'Of-rigbts, it is usual to dislrtbuto copios 
of it, together with copies of tho village msps to the Uodlords and tenants. 
Ko proceedings under Chapter X cau be oonsidored complete without this. 
In order to remove all doubt, it is proposed to provide that the cost of the 
preparation of those copies shall bo deemed to be psrt of tlie expenses in¬ 
curred in carrying out the provisions of the Chapter.*’ 

The words in sue h msialmeots (if any)’’ were added by the Select 
Committee to legalise the present practice of the Government of recover¬ 
ing costs by instalments. 

Prooedure for recovery of expeases.—For the rules for the 
apportionment and recovery of costs under this section, see rales 4 to ly 
Chap. 17, Part III, of the Board’s Survey and Settlement Manual, rpof, 
pp. 122^124. A further procedure for the recovery of the expenses of 
a survey and of the preparation of a record*of-rights is provided in 
Act III, B, C. of 1895. (The Land Records Maintenance Act) Part III, 
ss. 28—32 and 36 (i) (c). 

Principles regulating apportionment and realisation of 
ooets.—In Government order No. 130$ L R. dated 30th March, 1899, 
relating to the survey of the Madbupur estate io Cuttack, it is stated that 

** tho prinoiplee which guided the Gevemmeot la the apporUoDifient and 
realisation uT 00sti of survey and record-of•rights ar»— 
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the doBte oanaot b6 rmvered from eilber landlord or tenant 
]| they have been incomd for (ho parpoMi of a eettlemout of land 
revenue [eection Hi of the Bengal Teoanoy Act and sect too 28 of 
ifot III (B C.) 189 : 1 ]. 

II. —That in apportioning the coots in peroianontly-Mitlod estates it 

aliould be eonsiOcred who w responsible for the state of things 
which necessilated the survey and rceord-of*righla. 

III. —That the apportionment between Uiidlorda and tenants should be 

made with dne regard to (hr beoeAU reoeived by the partiea from 
tho survey and rooord-of-HghU.’* 


116 - When the particulars mentioned in section 
102, clause (A), liave been recorded 
under this Chapter in respect of any 
tenancy, tho presumption under sec¬ 
tion 50 shall not thereafter apply to 
that tenancy. 


I’vosunjption 
as to fixity of 
vent not to 
apply wlieru 
V e 0 11 r d* o f • 
rlglita has been 

prtipared, 


No change has been made in thU section. The presumption refer* 
red (o is that which arises under section $o m favour of a tenutf-holder 
ov raiyat who proves that he has held ai an unvaried rent or rate of 
leut for twenty years, that he has held at that rent or rate of rent from 
ibe time of the Permanent Settlcmenr. 

The provision in this section against the presumption as to dsed rent 
has no application in a suit brought hy a tenant for the purpose of 
contesting the correctness of the decision of a Revenue officer in regard 
to the entry as to the status of a niy-it in a record of-rights. In such a 
suit the tenant is entitled to the benefit of the presumption {Sieerttary of 
^iafe V, Kajimudifty 26 Calc., 6t7). 

[115A. In the demarcation of villaj^e bouudarieij 
Ueitittrctioii f^,J. (.hg purpose of inakinsf a survey and 

of villnge botm- ^ j r • I . 3 ..l- 

darics. preparing a record-ot-rights under this 

Chapter, a Revenue-officer shall, so far as is possible, 
and subject to the provisions of the Bengal Survey 
Act, 1875, preserve, ns the unit of survey and record, 
the area contained within the exterior boundaries of 
the vilfage majis of the revenue survey, if any ; 

24 
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and, where village maps prepared at a previous 
revenue survey exist, he shall not, without the sanc¬ 
tion of the Board of Revenue, adopt any other area as 
such unit.] 

This section has been adde»l hy s 38, Act 1 , B. C , 1907. See 
note 10 sec. {3) (ro), p. 35. 

Remainimj sections of Act III, B. C., 1898. 

The follnwin* three sections (8» 9 and ti) of the Act III, B. C,, of 
1898, (extended o Ornsa, Not. Nov. 5, 1898), do not modify the pro* 
visions of Chapter X, but are closely connected with it. They are 
therefore, printed here. 


VaUilnliim of 
pnblioation of 

piMl rtioordi^. 

VIII uf m 3 . 


8- All records published under section 105, of 
iho Bengal Tenancy Act, 1885, before 
the comtnenceinent of this Act, whether 
in draft or final form, shall be deemed 
to Inive been duly v>ublislied. 

'‘Tilts soctiou IB iuftcrtoil in nnUr to Bettio technical douhtfl which havo 
been cxprexHiul m> to snJIifsioncy, from a purely legal point of view, of the 
methods in wUicliin iuimn aim records have been publinhed.'* (Statement of 
Objects and Keononji, (mra 2 D). 

9, (l) Every settlement of rent or decision of a 
dispute by a Revenue Officer under sec¬ 
tion 104 or section 106 of the Bengal 
Tenancy Act, 1885, before the commen- 
ceinont of this Act, in respect of which 
no appeal has, before the commence¬ 
ment of this Act, been preferred to the 
Special Judge appointed under section 108 of the 
Act, shall have the force and effect of a decree of a 
Civil Court in a suit between the parties and shall 
be 'final ; 


hllfcct Ilf Bettic* 
ments of rent 
and decisions by 
RcvemioOdicers 
made before 
comniencemeut 
of this Act. 

VIU of 1885 . 


Provided that an Hpj>eal shall lie to the District 
Judge from any such settlement or decisiofi which 
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was made or given within thirty days before the com- 
meneemonb of this Act, if the appeal be presented 
within thirty days from the date of such settlement 
or decision. 

(2) The provisions of the Code of Civil Procedure 
relating to appeals shall, as nearly as 
be, apply to all such 

This section is founded on sec. 107 of the former Chapter X and has 
been 

*' [ntroducotl in ordor to nmku it (|Uilo vloer tliet a doviaion of a ilis* 
puto or a fletUomeiit uf a root» by a Itevuriuo Oflivcr tmder ClmpVor X oi Ibo 
Tuimnoy Aot, boforu thu passing of this Ifilh is Ui he^’O tho furco and e(Teot 
(»f A dcfTrao uf a Civit Court in a suit U)tween tbo partio^ Thin was tho iulon- 
tiou of tUu law, and it in 111 pursuance of that intoutioii the pmccuilingn for 
doeieitma of diHpntes and Mtticmrnt of rents have hithurlo boon cairioil on.*' 
(Staternent of Objects an j MosonK, para 3 ^ 1 ). 

The effect of sec. 9 of Act HI of 189S, U.C., is to m ike find the decisions 
of n Revenue Officer made under sec. 106 of Act VII t of 1885 before the 
cominencemcnt the amending Act, only in regaid to disputes which 
could be decided by the Revenue Officer under see. lofi, Aet Vlll of 1885. 
A question of tit^e between rival purchasers of a tenure could not be 
dealt with and determined underset. 106, Act VIIl of *1885, before 
its amendment by Act IM of 1898, H. C. A decision on such a question 
before the com men cement of the amending Act does not prevent the 
qiieslioa frojn being now litigated in the Civil Court {Danoy D<is 
V. Kcsfuib Prtihiiy 8 C. W. N., 741). In a proceeding under Ch<ap. X 
before the passing of Act 111 , V>. C., of 1898, the settlement authorities 
found that the lands claimed by the tenants as their rent-free lands were 
not rent-free, and they accordingly assessed tbein with rent ^ AeMy that 
by $• 9, Act III, IJ. C., of 1898, the Civil Couit is precluded from adjudi¬ 
cating on the same matter {Nabin Cfuindf’a Ch'd'ravartii v. Padha 
Kish^r Miinikya^ 11 C. VV. N., 859). “When the Settlement Officer 
or Assistant Settlement Officei who has passed a decree has left the 
district on transfer or at the close of the opeiations, any Revenue 
Officer (see the term defined in section 3 (17) of the Bengal 
Tenancy Act and also the Notification cited under Rule 3, page 3 above) 
who would have had jurisdiction to try the suit in which the decree was 
passed, or who is in charge of the records of the case, can execute it 
{^idi section 649 of the Civil Procedure Code, and the ruling in Indian 
Law Reports, 6 Calc. 513).” Rev. Cir. Sep. 1904. 


may 
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11. Bengal Act V of 1894, (an Act to remove 
doubts which have arisen iu connection 

of Ben* 

gal Act V, with the re-settlement of land-revenue 
1^1 

in temporarily-settled areas, and to 
amend the Bengal Tenancy Act, 1885) is hereby 
repealed. 

Act V of (S94| Bi C.y introduced trifling modifications in secs, loi and 
no of the former Chap. )C It was passed with the view of facilitating 
settlement operations in Orissa. It is no longer necessary, and has 
accordingly been repealed. 

Inspection of settlemsnt records.—The Board of Revenue 
have issued the following circular on the subject of the custody, inspec¬ 
tion and grant of copies of settlement proceedings 

** The original sotilement roconlt of private and wards* eitates surveyerl 
and soCtlod under Chapter X of the Bengal Aot are lo he made over 

to the Calleoiorate roenrds-rooms of the districts in which the estates are 
situated. These records are pnUic documeota, and the rales for their custody 
arc the same as those which apply to the custody of other public documents. 
If parties concerned with the snrvey and eettlements prooeftiugs desire to in¬ 
spect the records and take copies of thorn, the rules in Section VllI are appli¬ 
cable to these as to all other rooonis.’* (Bd's. C. 0 ., No. h, Hay, 1890 ). 

In Rule 7, Chapter VI, of the Government Rules under (his Act ate 
specified the documents which form the Seulement Records in proceed¬ 
ings under Chapter X of the Act. 

Court, Prooeetf, and Copying Fees in Sur^eya and Settle¬ 
ments .—The Board of Revenue have prescribed the following rules 
for the levy of Court, I’rocess and Copying fees in Surveys and Settlements, 
(See Boards Circular Na ijofFebrunry 1899, and Survey and Settle¬ 
ment Manflai, 1901, Pari 1 , Chap. 3). 


Omtrt./ecs. 


1. Wheu a sarvey and record-of-nghts arc undertaken with a view to 

Uoart-fc» remit settloment of land revenue, applications or petitions 

ted In ActUementa to a Uavenue Officer making a settlement of laud 
orUikdrr^rou*. • .. . .. .... 

revenue, relating to matters cooueoted with the aness*. 

msni of land or the aBcerteimneut of righto thereto, or interest tbefein, if 

presented before the final confirmation of the settlement under section 104 F 

(8), are not chargeable with any too feeotioa 19 (lx) of the Court Fees Aot 

of 18701 
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2 . In Ui« c&ae of proceed ing« under Chapter X of the Bengal TeD&ooj 

Ddaultkm of R«< ^ awendod by Act IH (B. C.) of 189 S, when a lettle- 

v«ima OAoor end men! of lend revenue ie not being, or eboat to be, iuede» 

a Revenue Officer te a Revenue Officer within the meaoiqg 
of 8ohedulelI» olaueo i (b) of the Court Fees Act, and application! er petitioo! 
filed before hint, unleu they are exempted under the aeveral notification! 
contained in Rale 3 below, luuei be etaniped with a Coart>fee of eight 


anna!: 

(i) Provided that, ae when trying a eoit ioetituUd for the deoiaiou of a 
dispute under seotiun lOfi, a Uevenne Officer acts aa a Civil Court, 
plaint! iu each oaeea ahall be etampod according to Ihe nature of 
the aubjeot-matter in diipule in aocordance wUhatticle 1 of Schedule 
I or article! 5 aud 17 of Schedule II of the Court Fee! Act, and 
all application! and petitiona made in tbe trial of luoh auiU iball 
be !tampod tut required in the coeo! of applicatiojie or petitiona 
to a Civil Court under Schodule II of tbe Act. 

(ii) Provided that application! for aettlement of rents under aootion 
lOA, Bengal Tenancy Act, mint bo etaniped in accordance with 
Kale 3 (u) below. 


3 . In exercise of the powers oooforred by aeotiou 35 of the Coort Feet Act, 
VII of 1 K 7 ( 1 , and loction 105 , eub-section ( 3 ) of the Bengal Tenancy Act, 
1385 , a! amended Ay the Beogal Tenancy (iuendinent) Act, 180 H, tbe Gov¬ 
ernment of India by Notifioitiona Noe. 3:11 S. R., and 322 B. H , dated the 
lOth January 1 K 99 , have made the following rules 

10 Foes chargeable on applicationa or petitiona of objoctiou roforriog to 
any entry made, or proposed to be made, in a clraft record*of*rights 
prepared under Chapter X of the Bengal Tenancy Act, 1885 (VIIT 
of 1885 ), as amended by tbe Bengal Tenancy Act (Ameudment) 
Act, 1898 (Bengal Act III of 1898 ) are remitted : 

Provided that eaoh applications or petitions sre presented before ^ 
publication of sacli draft roc<^ under section 103 A, aub-seotion 
( 1 ), of tbe said Aot. 

{it] When a record of'rights ia being prepared under Chapter X of the 
said Act, and an application ia made under soction 105 thereof for a 
settlement of rent, suoh application ahall bear a stamp of eight 
annas lor each tenant making, or joining or joined in, the application. 


KoTS.—Thv word * ‘tenant" iu claTi96(U) raoeoa e tenancy, which may be held by ecvenU 
teaaotB an co*shAr6rs, eni e Guurt fee of tighi euna^ k p&yabie la reepoct ol each each ieaaoey 
Included iu ea ai^JIcetion for lettleiaoat uT root under tble MOtiou. 

I 

4 . Appeals presented under section 104 G ( 1 ) to a superior Revenue 

Authority and applioatioti! for reviaioo proieuted under 
^ eeotioQ 108 will bear a Court-fee of eight aooaa under 

(* 7 endil BeagiS Schedule II I (6) of the Court Fees Aot, if the saperior 

Tessnny Art. Revenue Authority ia of lower ataoding than a Coamfs- 
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gioner of a Diviglon. If the aathority in a OomniiAgionor of a DivUion or the 
Director of the Department of ImiX Recorda, or if an application for revleion 
ia made to tbo Board utidor Boction 104(i (2), the foe will be one rupee under 
Scliudule II, 1 (c) of the Court Peee Act. 




r>. IVocoa^j-ftiOA are net to he charged on gciiertt] notices a^lilreHsefl 

t<i the laiyats and landloinlg in a body. The cont of Ikbu- 

PrilWSHfl /oOH Mi . ^ ^ 

gtfnornl uutw ru< 4ng Kiiuh notices forms part of Iho genorttl oxj)eTisee of 

survey and aottlemont, In be renovored under section 114 

of tbo Act. 


0. Pi‘occst}*foca aix) to i>c cliarged on special uoUcva vdiieh it is found 

V«w ti»>»6ciifWTri>a notosaary to addresa to individuala iu cousc(juence of tbolr 
on oetKH * failure i-o atboni to general uoUces. 


7. But where it ta ncceSHary to ihsuo a notice to a purtioular individual 
Kawjit u c«inH*t owing lo the dineovery of en'ors in tbo records, and not 

WauHC of any nrgicet on hiv pari. Broceaa feca should not 

be clmrgcd. 


S. I'rocoas feus, either paid in advanoo by, or recovered froni, parlies, 

l-r.orM-foc.-t,.l«r,«,iit«l 1 **"* i" *^'"1*. will Ixi 

in efwl of Botlli nK'Dt atUcliod to the applietKimis for pioccaa or to the 

pro<*eKStfS. 


S-'o^e fif >«iyrjWc. 


When a Survey und SutUemout Olficcr is acting aa a Rovenue Oilicor 
SciJo <•( Bill** 2, above, Ibo «calo of Prwjosa-feea lie may 

fvos. rpftlise is given in Uule I, Chapter VII of the Tenancy Act 

Rules and Chapter Vlll of the Board’s Uulca, 189(>, which are aummarised 
below r— 


{a) For each executive revenue process, whether directed to one or 
mote persopiH, where auch porKoua reude in the Rams village— 
12 ajinas. 


(h) When process issues against persons indiifere&t villages, a separate 
foe must be charged for service in each Village. 

(r) In aildition to the above fee, the actual charge to be incurred. If it ia 
nocosaary to travel by railway or boat or to crons ferries, niuat be 
levied. If the peon carries more than one process, the sum leviable 
as above ia to bo charged in ecjiml shares upon all the processes 
carried. 

{d) If a peon ia detained for more than 24 hours at the place of aerviua 
an the request of the i>ersoi> at whoso instance prooesa was issued, 
auoh person must pay then and there domurrego at the tfto of five 
annas per day. 
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3;s 


10 . (i) In all proceedinga for the soUlonierKr of rants nnder Part III, 


BuaIo of Pruoafts* 
foei In procccdiun 
uudtfT woUdo 105 

And Kuitfl UDd«r 
•oetlon lOO of tUo 
Bengal Tenanof 
Act. 


Chapter X, and in all proceed inga nnder sectioik 106 of 
t)ie Bengal Tenancy Act, the fees on proceeaos isined by 
the Nettlemoiit Officer are aubjoct t<i the rules framed by 
the High Court under section 2 of the Court Fees Act VH 
of IB 70 . The acalo of fees leviable under Act VII of 1870 


is gi von in pages 64 efxeg'. of the Geo oral Rulea and Circular Orders of the 
High Court (Civil), IS 91 , which are aunimarised below 


In cases wukn the srBJXCT uattsk is 

VALUEl>-« 


(1) Ineveryoaso in which person* 
al or RubsU Luted service is 
requtrstl on parties to the 
suit or on others when not 
nmro than four persona arc 
to be served with the same 
documents, one f(?o 

( 2 ) When such persons are more 
thuu four in number, the fee 
ahovc'Diontioncd andanaddi' 
tional feo for every snch 
^>orsun in oxccm of four 


Above 

Rs. t,CMiO 

1 

1 

Below 

Rs. 1,000 
and above 
Es. DO. 

Below 

Its. DO. 

1 

2 


Rs. A. r. 

Its. A. P. 

I 

Its. A. P. 

2 0 it 1 

1 0 0 

0 8 0 

0 s 

41 4 0 

0 4 0 


Note.—I n CSSCS where Ibo cl-Uiu does tiut caiovrt Ua 50 QikI perewnsT or NuhaUtutod 
HCpvJoo of any jwmccw It fe<|iJirwl on jictsww who aiv nut tbo fee in 4 aii&An. 

Til dNtricU where tni^cUlag cswirf. by ImvU is imjswtlrahlcjhc foo niiy l« ciihAOW-d 
by 25 per coni, cpt 12J pop i-vnt, according to tlic diBcruttm of the CNwrt. 

(ii) Such foes aro remitted when the proceudiDgs arc being hold in camp in 
or near the village Aiid service by process pcona is unneewsary. 


Modfi q/* rrrortry. 

11 , Id tbe case of special notices issued by Survey Cffioers or Revenue 
Haeevopr of Pro- Officers under the Bengal Survey Act, or which oorrespond 
ce».faai> by Cartlh* which the Collector lias power to issue undor the 

cats Pn/oeduro. . . « j 

Harvey Act, the fees for those notices are to he recovered 
under the Certifleate Act. I (B.C.I of 1896 . lln thia coDneclion see too. 67 
of Act V (B,C.) of 18761. 
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Prooeis feea levied under rule G of this Chapter can bo recovered 


ftocoTcry of Pro* 
c€flA<f6M before 
Courts. 


under tho Certificate Act. The coat of proceeeaa issued by 
a Settlement Officer as a Kevenue Court should^ in the first 
Instance, be paid hy tho party applying for the issue of the 


process, and if the suit is instituted on behalf of Government, then it should 
be paid by Government. Ultimately (he cost in these cases should be ^ded 
to the amount of the deui'oo and recovered from the losing party under section 
252 of the Civil Procedure Dide. 


^ Ct>ftyinij fm. 

]^« Wbeu copies of judicial decisions are applied for, the Hides of tho 

High Court relating to Copying-foes should be followed^ 
Stt General Rules snd Circulars of the High Court (Civil) 
ld 9 i, pages 138 * 1 *T 2 . In other proceedings Miicre applications are made for 
copies of docaments to whieli tho applicant is not ontitlod free of charge, the 
rules of tho Beard in sov^tiou VIII of tho He cords Vaniial, 1895 , page 24 , 
should bs adhered to. 



Etoept for purposes of litigutiou and on payment of foes for oerlified 


.Vo capios to bo 

S Ivon during tho 
old sesiutu 


copies, no copies of survey and eottlcmeut records are to be 
given in the field season, 1. f,, from tho Ist November to 
let May. Such facilities aa are possible are to be given by 


Survey and SotUemcTit Officers to parties interestcil to inspect records under 
proper supervision, and taho copies for themselves, when no iritcrferenco to 


work is caused. 



During the recess months copies, certified or unoertKied, as reejuired, 


Cofriw papflrA 
Ituf'vro completion 
of record. 


an* (o be given on payment of Copying*fees subject to rule 
13 . If a document copied is in an incooiplete state, it is to 
he marked with a stamp ' iocoiuplete’ and a dale should 


be added to this stamp by tho ministerial officer io charge of the copying office.’' 


Exemption of Court-fees on copies of entries in a record- 
of-rigbts issued after final publication.—^^ In exercise of the 
powers conferred by section 35 of the Court Fees Act, 1870 (VII of 
1870), the Governor-General in Council is pleased to remit the fees 
chargeable under the said Act, on certified copies of entries in a record- 
of-righls furnished, in accordance with any rules for the time being in 
force under the Bengal Tenancy Act, 1885 (VIII of 1885), after the final 
publication of such record-of*rights under section 103A (2) of that Act." 
{vide India GoveimmeDt Notification No. 4334—Exc., dated Simla, the 
iSth August, 1905.) 
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CHAPTER Xr. 

[Non-accrual op occupanct and non-occdpancy 
RIGHTS, and] Record op Propkibtors’- 

Private lands. 


116. Nothing in Chapter V shall confer a right 

Saving ai to of occupaiicy ID, Riitl nothing in Chapter 
kimmitr land yj [lands acquired un¬ 

der the Land Acquisition Act, 1894, for the Govern¬ 
ment or for any Local Authority or for a Railway 
Company, or lands belonging to the Government 
within a Cantonment, vvhile such lands remain the 
property of the Government, or of any Local Author¬ 
ity or Railway Company, or to] a proprietor’s private 
lands known in Bengal as khdindr, iiij or nij-jot, and 
in Behar as zirdt, nij, sir or kamat, where any such 
land is held under a lease for a term of years or 
under a lease from year to year. 


Tbe whole of Chapter XI has been extended to the districis of 
Cuttack, Puri and Baiasore (Not., August, zist, 1906.) 

The words in brackets in tbe heading to the Chapter and in this 
section were in5erted by 5S« 39 and 40, Act 1 , B. C., 1907. 

Former law.—Section 6 of Act X of 1S59 and of Act VI 11 , B. C. 
of 1869 similarly provided that rights of occupancy should not accrue in 
^'•khamar^ nij-jotc or sir land belonging to tbe proprietor of the estate or 
tenure and let by him on a lease for a term or year by year.” Rights of 
occupancy could, therefore, be acquired in nij-joU land not so let (fiaur 
Hari Singhs, Bihar I Rtiui^ 3 B. L. R, App., 138; 12 W. R, 378 ; 
Ashraf v. Ram Kishor Ghosh^ 23 W. R., 288). But if kamat land was 
let for a term, the raiyat could not gain ocrvpancy-rights merely because 
on the expiration of that term the land was tacitly let to him from year 
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to year for a long period [Bhaj^wan Bkaf^at v. Jag Mohan Bui\ 20 W. 
R., 308). A landlord seeking to obtain an enhanced rate of rent on 
account of land held by a tenant without a right of occupancy 

has no right to obtain a judicial assessment of the rent. His right is to 
make his own terms with the tenant or to turn him out This he can do 
by serving the tenant with a reasonable notice to quit, unless he agrees to 
pay the rent required, and, if the tenant continues in occupation, he must 
be taken by implication to have agreed to pay the said rent (Janu 
Mandar v. Brajo Singh^ 22 W. R, 548). The right to nij-jete lands 
necessarily passes on a sale to the auction-purchaser (Jai Datia Jka v. 
Bayiram Sinyk^ 7 W. R, 40). A zamindur his own lands as 

mj*jo(g cannot, when the samindari passes into other hands, claim them 
on the ground that he is a raiyat with a right of occupancy {Rad v. 
Srikrishntk Singh^ 15 W. R., 430). A zamindar claiming certain land as 
sirat land, and failing to prove this plea, is yet entitled to a decree for 
possession, when the defendants are unable to prove that they have 
rights of occupancy, or even that they are tenants of the plaintiff {Batai 
Ahir V. Bhagabatti Kutir^ II C. L. R., 476). 

ProaoDt law.-*The right to have kkamar land belongs only to 
proprietors. Tenure-holders or have, as such, no such right. 

Proprietors cannot now add to the area of their land, and all 

land is to be presumed to be raiyati, (in which occupancy-rights can 
accrue) till the contrary is proved [sec. 120 (2) and (3)]. Tenants of 
kkamar land have neither the rights of occupancy nor of non*occupancy 
raiyats. Hut with the exception of the provisions of Chaps. V and VI, 
the other provisions of ihe Act, so far as they are applicable, will apply 
to them. 

The object of this section is to exclude the piopvletnHs private lands 
from the openuiuus of Chaps. V and Vf, provided the proprietor has 
taken the precaution indicated by the concluding words of the sections, 
i. c., ^^when any such land is held under a lease for a term of years or 
under a lease fn»m year to ycir.^ These word^ mean held by any one, 
whether Hkhtdar or raiyat, to whom the proprietor has let it out, or by 
a raiyat under the tikkiuUir. A person brought upon the land by a lessee 
for a term under the proprietor ceases to have any right in the land upon 
the expiry of his landlord’s lease {SAeo Nandan Rai v. AJodh Ra$^ 26 
Calc., 546 ; 3 C* W. N., 336) 

in Bfahtftftnand Makapaira v. Arjun Rout^ (i C, L. J,, 310), decided 
before the issue of Govt, notification of the 2 tst August 1906 extending 
the provisions of this Chapter to Orissa, it was held that secs. 30 and 21 
having been extended to Orissa, and not sec. 116, occupancy rights could 
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be acquired in nij-joie lands. Since the issue of the Govt, notification 
above referred tu this ruling no longer applies. 

The acquisition of occupancy or non-occupancy rights by a tenant in 
an alleged kamat or sirat land cannot be prevented, unless the landlord 
proves that when the holding w.is first created, it was held under a lease 
for a term or fcom year to year. If it was not so initially let cut, the 
execution of a kabuliaii^t a term by the tenant during the continuance 
of the tenancy, does not affect his status, or bar the application of the 
provisions of Chaps. V and V[ {Afasufitn v. Gudar Nath Pandey, 
s Q. L. J», 45 ^)' 

Object of alteration made in this section.—In the Notes on 
Clauses of the Uill of 1906, it was explained that the object of the altera¬ 
tion made in the heading of (he Chapter and in sec. 116 was to bar the ac¬ 
crual of occupancy and non-occupancy rights in lands acquired under 
the Land Acquisition Act, 1S94, and (he Cantonmenis Act, 1889, so long 
as they arc the property of the Government or the local body or Railway 
Company for which they were acquired. It often happens that such 
lands are tempfjrarily not required by the Government or the local body 
or Railway Company, but under the present law, if they are temporarily 
sub-let to agricultural tenants, occupancy and non-occupancy rights ac¬ 
crue, and these have to be re acquired on payment of compensation, 
when the lands are again required for public purposes. This considera¬ 
tion often deters the (}ovemment, local bodies and Railway Companies 
from temporarily sub-lcUing such lands, where this course might be 
followed with ad vanta;te. In either case, whether the lands are tem¬ 
porarily suh'let (the occupancy and non-occupancy rights being subse¬ 
quently rc-acquired when (he land is again required fur public purposes), 
or whether the lands are allowed to remain unlet from fear of this contin¬ 
gency, an unnecessary waste of public money occurs, and K is justifiable 
on this account to apply these special provisions to such lands. 


H7. The Local Grovernment may, from time to 
time, make an order directing a Revenue- 
officer to make a survey and record of all 
the lauds in a speeffied local area which 
are a proprietor’s private lands within the 
meaning of.the la^t foregoing section. 


Power for Gov¬ 
ernment to or¬ 
der survey and 
reoord of pro¬ 
prietor’s private 
lands. 


Survey and Settlement by Government. • The Select Com¬ 
mittee in their report un the Uengal Tenancy Act Bill observed as 
ibllows : 
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detliog with the difficult qaefttioo of khamar or ziral Und» we have 
provided two elteroative methods of procedure :—fo) that of survey and 
registration of such laud by a Revenue Officer, by order of the Local Govern* 
merit ; (^) that of enquiry on the application of the individual landlord or 
tenant concerned. The former procedare would apply to large areas where 
the question U important, the latter to disputes about particular plots of 
land, ** (Ssleotioiis from Papers relating to the Bengal Tenancy ^ct. 1895 . 
p. 239 ). 


.Section 117 contains the provisions relating to the former of these 
methods of procedure and section 118, those relating to (he latter. 

118. In the case of any land alleged to be a pro- 
prietor’e private land, on the application 
of the proprietor or of any tenant of the 
land, and on his depositing the required 
amount for expenses, a Kevenue-officer 
may, subject to, and in accordance with, rules made in 
this behalf by the Local Government, ascertain and 
record whether the land is or is not a proprietor’s 
private land. 

See note to preceding section. The rules frAmed by Government 
under this section are to be found in Chap. IV^ rules r—4, of the Ciovt. 
rules under this Act (see Appendix 1 ). 


Power for Re« 
venue-Offioor tu 
record privsto 
land on applies* 
tion of proprie* 
tor or tenant. 


119. When a Revenue-officer proceeds under 
either of the two last foregoing sections 

Procorlure for , , - ^ a 

recording pri- the provisions of Lsections 103A, 103B, 
apply. 

The words and figures in brackets were substituted for ^Sections 105 
to 109, both inclusive ” in this section by sec. 10 of the Amending Act of 
1898, so as to bring the provisions of this section into consonance with 
those of Chapter X, as now amended. 


Rules for (jetM- 220- (l) The Revenue-officer shall 

niinxuonnf pro* ' ' 

s p'iv.u record as a proprietor’s private land— 

(a) land which is proved to have been cultivated 
as khamar, zirat, sir, nij, nij-jot or kamat 
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by the proprietor himself with his own 
stock or by his own servants or by hired 
labour for twelve continuous years imme¬ 
diately before the passin;? or this Act, and 

(6) cultivated land which is recognized by village 
usage ns proprietor’s khamar, zirat, sir, nij, 
nij-jot or kainat. 

( 2 ) In determining whether any other land ought 
to be recorded os a proprietor’s private land, the 
officer shall have regard to local custom, and to the 
question whether the land was before the second day 
of March, 1883, specifically let as proprietor’s private 
land, and to any other evidence that may be produc¬ 
ed ; but shall presume that land is not a proprietor’s 
private land until the contrary is shown, 

[(2a) Notwithstanding anything contained in any 
agreement or compromise, or in any decree which 
is proved to his satisfaction to have been obtained 
by collusion or fraud, a Revenue-officer shall not 
record any land as a proprietor’s private land, unless 
it is proved to be such by satisfactory evidence of the 
nature described in sub-section (1) or sub-section (2).] 

(3) If any question arises in a Civil Court as to 
- whether land is or is not a proprietor’s private land, 

the Court shall have regard to the rules laid down in 
this section for the guidance of Revenue-officers. 

The new sub-section {2a) h.ns been inserted by s. 41, Act. I, B, C., 
1907. 

March 2nd, 1883, is the date on which leave to introduce the Bengal 
Tenancy Act Bill into Council was obtained. The mere fact of certain 
land having been taken as sirat by the defendant would not give to 
that fact any evideuiiaty value, when the leuing was not before this date 
{Sker Bahadur Shahu s. Mackittzk^ 7 C. W. N.| 400). With reference to 
the burden of proof as to land bein^ //r, see Hari Das v. Gkamhant 
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Narain^ (6 Ally 286), in which it is said that the onus lies on the person 
who alleges it to be sir. 

When the plaintiH claimed possession of certain lands, as sfrui 
lands, and the Court holding that the plaintilT as regards most of the 
lands had failed to prove them to be simfy it was decided that the plain* 
tiff could claim a decree unless the defendants proved a tenancy entitling 
them to retain possession Ndra/n Sif/^/t v. Dharam Thrrkur 

9 C. W. N., 144). 

MeaoiDg of *'any other evidence that may be produood/'— 
Under sub section a of this section the law allows three matteis to be 
taken into consideration in determining whether the land should be re¬ 
corded ns the proprietor*A private land The first is local custom ; the- 
second is whether the land was, before the second day of March, j88j, 
specifically let as the proprietor's private land; and the third is *nny 
other evidence that may be produced.' It seems to us tlint in enacting 
the sub-section, the legislature had before it the attempts which might 
be expected on the part of landlords to frustrate the inteniion of the 
legislature, as asserted in the draft Ihll laid before the Council for 
consideration, to extend the occupancy-rights of tenants befure the 
measures then declared to be in contemplation l>ecame law \ and, there¬ 
fore, the particular date and day of Match, 1883, the date on which 
the draft Bill was published in the Ciazetic, and leave was obtained to 
introduce the Bill into the Council, \tas declared to be the hitesi date on 
whir'h there should be free action on the part of the stuniitdais to assert 
their private rights so as to prevent the accrual of special tenant rights. 
It was accordingly declared that it was a material point, m ilic consi¬ 
deration of such a matter as is now raised m appeal before us, whether 
the particular lands were before the end day of March, 1883, specifi¬ 
cally let, as the proprietor's private lands. From this we may take it 
that it was intended that regard should be had to any declarations made 
before that date by tbe landlord, and communicated to the tenants, in 
respect to the reservation of the proprietor's right over the land. In this 
vfew, we think that tbe following words in the snb-scclion *any oiher 
evidence that my be produced* must mean any other evidence tending 
in the same direction, that may be produced to show the assertion of 
any title on the part of the proprietor, and commimicated lo tbe tenant 
befote that date" {Nilinani ChakravarUi v. Biukantko Nath Beray 
17 Calc., 466). 

Object of new eub^ectioo f 2 a).— The object of the new sub¬ 
section is explained in the Report of tbe Select Committee on the Bill 
of 1906, as follows : 
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^^This clause in (be m«nin reasserts the principle already accepted in 
clause 24(0 that agreements or compromises made before a Revenue-Oib* 
cer should not be held to affect the rights of third parties. But in regard 
to the record of proprietors private land, the majority nfus consider it 
necessary to go further and to provide that the Revenue-OfRcer shall not 
be bound to record land as proprietor’s private land, because it has been 
declared (0 be so in a decree which has been obtained ex^park or by 
collusion or fraud. The question whether land is proprietor’s private 
laud affects not merely the parties to a particular suit, viz.^ the landlord 
and the tenant for the time being, but also all future occupants of the 
land, and it is necessary to safeguard their interests as far as possible. 
It would be easy fvtra landlord to obtain an txparti^x collusive decree, 
declaring certain land to be proprietor’s private land, by suing a non* 
existent or fictitious defendant who had no concern with the land. We 
consider, therefore, that in framing a recoid*of*rights regarding such 
land, the Kevenue-oRicer should not be bound by decrees of the nature 
referred to, but should be lequired to satisfy himself by independent 
evidence as to the real nature of the land.” 

The provision lelatmg to ex park decrees was omitted during the 
passage of the Bill through Council. 


0) 8co mx. IOh B, p m 
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CHAPTER XII-C) 

D18TBAINT. 

121. Where an arrear of rent is due to the land% 

Cases in which ralyat or under-raiyat, and has 

SQ appiioMion not been due for more tlmn a year, and 
for uiiitmiDt ^ ' 

may b« idmJo. no secunty has been accepted therefor 
by the landlord, the laiidloixl may, in addition to any 
other remedy to which he is entitled by law, present 
an applicatii'ii to the Civil Court requesting the Court 
to recover the arrear by distraining, while in the 
possession of the cultivator,-- 

({<) any crops or other products of the earth stand¬ 
ing or uiigathcred 011 the holding ; 

{(}) any crops or other products of the earth which 
have been grown on tho holding and have 
been reaped or gathered and are deposited 
on tlje bolding, A)r on a tbreshiiig-tioor or 
plivee for treading out grain, or tho like, 
whether in the fields or within a home¬ 
stead ; 

Provided that an application shall not be made 
under this section— 

(!) by a proprietor or manager as defined under 

, the Land Registration 
VII (B C.) of 1878. ® 

Act, 1876, or a mort¬ 
gagee of such a proprietor or manager, un- 




0) Hy Act XX of tlie ii|wniti«m «f ihi^ Oiairtcv wm |o«t|)cajod to Fobrunry IMtL 
SooDoto, p. 4. 
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less his name and the extent of his interest 
in the land in respect of which the arrear is 
due have been registered under the provi- 
•sions of that Act; oi- 

(2) for the recovery of any sum in excess of the* 

rent payable for the holding in the preced¬ 
ing agricultural year, unless that sum is 
payable under a written contract or in con¬ 
sequence of a proceeding under this Act or 
an enactment hereby repealed ; or 

(3) in respect of the produce of any part of the 

holding which the tenant has sub-let with 
the written consent of the landlord. 

Law of die train t.--According to the Rent Law Commissioners, 
distraint is ** 3 Ln ofLet of English law,” which was ^^onginally introduced 
into this country by Regulation XXII of 1793, which empowered certain 
specified landlords to distrain and sell the crops and products of the 
earth of every description, the grain, cattle, and all other personal property 
(whether found in the house or on the piemises of the defaulter or of any 
orher person) belonging 10 the tenants. This continued to be the law 
until 1859, when the power of distiaint was limited to the produce of 
the laud on account of which ihe rent isduev” (Kent Law CotnniissioDers’ 
Report, vol. I, p. 6). The Rent Commission proposed to abolish the 
law of distraint altogether ; but to this strong objections were urged and 
this Chapter is, therefore, the result of compromise. The Select Com* 
mittee in their report on the Uill described the present procedure as 
follows *The modified power of distraint, which it is now proposed to 
allow, can be used by any landlord of a raiyat or under-raiyat for the 
recovery of an arrear of rent which has not been due for more than a 
year. It extends, as a rule, to all the produce of the holding, including 
what may have been grown by, and be the property of, a sub-lessee of the 
tenant. The landlord cannot himself interfere with the produce to be 
distrained, but must apply to the Civil Court to distrain it* The Court 
aflfh* a brief examination of the case will depute an officer to distrain and 
sell the produce, and nothing will stay the sale, except the payment into 
Court of t^e amount of the demand. Any sum paid into Court will be 

25 
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TCtamed for a month, with a view to the possibility of the owner of ihe dis¬ 
trained property claiming compensation as for a wrongful distraint, and on 
the expiration of that period it will be paid to the landlord.” (Selections 
from papers relating to the Bengal Tenancy Act, 1885, p. *03). Under 
proviso (3) to this section the produce belonging to a sub-lessee cannot 
be distrained, if the tenant has sub let with the written consent of the 
landlord. The property distrained must be in the possession of the culti¬ 
vator So, under the old law 11 was held that a landlord could not dis¬ 
train crops for arrears due, not from the tenant, but from another person 
not in possession, and who had not cultivated the crops {Mohini Dasi 
V. Ram Karmokaty W. R.* Sp. No., 1864, Act X, 77). 

What crops ma; be dietrained.--*^ The term produce of land” 
(in sec. 115 of Act X of (S59)'' is to be construed as equivalent to that 
which can be gathered and stored, crops of the nature of cereal, or 
grass or fruit crops, and it does not apply to the trees from which the 

crops, if fruit-crops, are gathered.* Trees, shrubs and plants 

growing in a nursery ground cannot be distrained for rent’^Sehvyn’s 
N. R, 669 (') The provisions of Act X appear to us also to refer only 
to »uch produce of the land as becomes ripe and is cut, gathered and 
stored” Prasad Tavari v. Molima liibiy \ All. Rep., 53). 

Who may distrain.—‘Joint landlords cannot distrain except collect¬ 
ively or through a common agent (sec. 188). This was also ibe law 
under Act X of 1859 (see ii 3 ) and Act Vlll, B. C., of 1869 (sec. 68). 
Applications or acts in, before, or to, any Couit or authority required or 
authorized by this Act to be done by a landlord may be made or done 
by an agent empowered in this behalf by a written authority under the 
hand of ibe landlord (sec. IJ7). 

,, . 122 . (1) Kvery application under 

Form ul applioQiHin. ^11 

the last foregoing section shall speci* 

fy„- 

(rt) the holding in respect of which the arrear is 
claimed, and the boundaries thereof, or such 
other particulars as may sufHce for its iden¬ 
tification ; 

(i) the name of the tenant; 

• (c) the period in respect of which the arrear is^ 
claimed; 


(1> Mwyn'9 Law of NM Piiun, Vo{. J, p. 071. 
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{d) the amount of the arrear, with the interest, if 
any, claimed thereon, and, when an amount 
in excess of the rent payable by the tenant 
in the last preceding agricultural year is 
claimed, the contract or proceeding, as the 
case may be, under which that amount is 
payable ; 

(e) t^e nature and a^ipruxiinate value of the pro- 
duce to be distrained : 


(/) the place where it is to be found, or such 
other particulars as may sudice fur its iden¬ 
tification ; and 

(^) if it is standing or niigathered, the time at 
which it is likely to be cut or gathered. 

(2) The application shall be signed and verified in 
the niaiiiier prescribed by the Code 
XIV oE 1882. Civil Procedure for the signing and 

verification of plaints. 


A liindlord can apply for distraint for (he pjrpose of recovering the 
arrear of rent of the holding due for the preceding agricultural year, 
together with interest thereon at the rate of 12 p. c. per annum, but not 
for the recovery of damages, nor can he by an application apply for 
distraint for the rent of more than one holding {Sheobarat Singhs, 
Naitrungdeo Naniin Singhy 28 Calc., 364). 


Oourt-foo duty on application.'—Every application for distraint 
is subject to a Court-fee duly of eight annas. (Act VII of 1870, Sebed. 
11 , art. I, cl.W), para. 2.) 


123. (l) The applicant shall, at the time of filing 

an application under the fosegoing, 
rwi^oUppiu sections, file in Court such document- 
‘****^"' ary evidence (if any) as he may consider 

necessary for the purposes of the application. 
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(2) the Court may, if it thinks fit, examine the 
applicant, and shall, with as little delay as possible, 
admit the application or reject it, or permit the 
applicant to furnish additional evidence in support 
of it. 

(3) Where a Court cannot forthwith admit or 
reject an application under sub-section (2), it may, if 
it thinks fit, make an order prohibiting the removal 
of the produce specified in the application pending the 
execution of an order for distraining the same or the 
rejection of the application. 

(4) When an order for distraining any produce is 
made under this section at a considerable time before 
the produce is likely to be cut or gathered, the Court 
may suspend the execution of the order for such time 
as it thinks fit, and may, if it thinks fit, make a further 
order prohibiting the removal of the produce pending 
the execution of the order for distraint. 

13 / an addtMon made by $. i6, Act fj U. C., 1907, to s. 69 of the Act it 
has been provided that an order made by a Collector under s. 69 for 
appraisement sh Ul not prevent the execution of any order passed by the 
Court for the distraint of the tenants’ crops ; see note, p. 226. 

The High Court h^vc passed the following rules with reference to the 
provisions of this section :— 

*'AU applications todUtmin shall be presented and lioartl in open Court. 
The examination montionod in scoHon 123 , 6iib*secUon ( 2 )j shall be on oabh 
or affirmation. 

A copy of every such appliuation, to be furnished by the applicant, shall 
be given u> the officer appointed to make the dUtraint, and a oopy of notice 
under section 141 , to be aimilarly furnished by the applicant, shall be given to 
the officer placed in charge of the diatr'.ined property.^' 

124 ‘ If au application Is admitted under tlie last 
Kxoeution of foregoiug sectloii, the Court shall depute 

order for dis- 

traiiit. ttD officer 


to distrain the produce sped- 
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fied therein, or such portion of that produce as it 
thinks dt; and the officer shall proceed to the place 
where the produce is, and distrain the produce by 
taking charge of it himself or placing some other 
person in charge of it in his behalf, and publishing a 
notification of the distraint in accordance with rules 
to that effect to be made by the High Court: 

Provided that produce which from its nature does 
not adinit of being stored shall not be distrained under 
this section at any time les.s than twenty days before 
tho time when it would be fit for reaping or gathering. 

125- (1) The distraining officer shall, at the time 
of making the distraint, serve on the 

Service of do* ^ - 

iiiand and ac- defaulter H written demand for the arrear 

due, and the co-sts incurred in making 
the distraint, with an account exhibiting the grounds 
on which the distraint is made. 

(2) Where the distraining officer has reason to 
believe that a person other than the defaulter is tho 
owner of tho property distrained, he shall serve copies 
of the demand and account on that person likewise. . 

(3) The demand and account shall, if practicable, 
be served personally ; but if a person on whom they 
are to be served absconds or conceals himself, or can¬ 
not otherwise be found, the officer shall affix copies of 
the demand and account on a conspicuous part of the 
outside of the house in which he usually resides.' 

126. (1) A distraint under this Chapter shall not 

iiiRhi to r«p. prevent any person from reaping, gather- 
*0,, produce. Storing any produce, or doing any 

other act necessary for its due preservation. 
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(2) If the person entitled to do so fails to do so at 
the proper time, the distraining officer shall cause any 
standing crops or ungathered products distrained to 
be reaped or gathered when ripe, and stored in such 
granaries or other places as are commonly used for the 
purpose, or in some other convenient place in the 
neighbourhood, or shall do whatever else may be 
necessary fjr the due preservation of the same. 

(3) In either case the distrained property shall 
remain in charge of the distraining officer, or of some 
other person appointed by him in this behalf. 

127. (i) Unless the demand, with all costs of the 

Sale pfofliama- distraint, be iinjnediately satisfied, the 
HnulS'distraiiiiiig officer shall issue a proclama- 
)«satisfied. gp^eclfying the particulars of the 

property distrained, and the demand for which it is 
distrained, and notifying that he will, at a place and 
on a day sjiecified, not being less than three or more 
than seven days after the time of making the distjaint, 
sell the distrained property by public auction : 

Provided that when the crops or products distrain- 
ftl from their nature admit of being stored, but have 
not yet been stored, the day of the sale shall be so 
fixed as to admit of their being made ready for stor¬ 
ing before its arrival. 

(2) The proclamation shall be stuck up on a con¬ 
spicuous place in the village in which the land is situ¬ 
ate for which the arrears of rent are claimed, 

128. The sale shall be held at the place where the 

distrained property is, or at the nearest 
Plane of Mie. yf puijlic rosort if the distraining 
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officer is of opinion that it is likely to sell there to 
letter advantage. 

129. ( 1 ) Crops or products which from their na¬ 

ture admit of being stored shall not be 
may be fold sold before they are reaped or gathered 

■Undmg. ^ 1 ib . • 

and are ready tor storing. 

(2) Crops or products which from their nature do 
not admit of being stored may be sold before they are 
reaped or gathered, and the purchaser shall be entitled 
to enter on the land by himself, or by any person 
appointed by him in this behalf, and do all that is ne¬ 
cessary, for tho purpose of tending and reaping or 
gathering them. 

130- The property shall be sold by public auction, 

in one or more lots as the officer holding 
Manner Ilf i»io, think advisable ; and if the 

demand, with the costs of distraint and sale, is satisfied 
by the sale of a portion of the property, the distraint 
shall be immediately withdrawn with respect to the 
remainder. 

131- If, on the property being put up for sale, 
Postponement » fair price (in the estimation of tBe 

officer holding tho sale) is not offered for 
it, and if the owner of the property, or a person 
authorized to act in his behalf, applies to have the sale 


of sale. 


postponed till the next day, or (if a market is held at 
the place of sale) the next market-day, the sale shall 
be postponed until that day, and shall be then com¬ 
pleted, whatever price may be offered for the property. 
133 . The price of every lot shall be paid at the 

p 4 yoi*ntofptir- time of Sale, or as soon thereafter as the 
chM«. nioa©y. officer holding the sale directs, and in 
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default of such payment the property shall be put up 
again and sold. 

133. When the purchase-money has been paid in 

full, the oHicer holding the sale shall give 
bo given to pur- the purchaser a certificate describing the 

property purchased by liim and the 

price paid, 

134. (1) From the proceeds of every sale of dis¬ 

trained property under this Chapter, the 

Prooood. of „> 1 t »• XL 1 L II xL 

i&iehow to be omcei' holding the sale shall pay the 
opphod, costs of the distraint and sale, calculated 

on n scale of charges prescribed by rules to be made, 
from time to time, by the Local Government in this 
behalf. 


(2) The remainder shall be applied to the discharge 
of the arrear for which the distress was made, with 
interest thereon up to the day of sale ; and the surplus 
(if any) shall be paid to the jKirson whose property 
has been sold. 


136. Officers holding sales of property under this 
Act, and all persons employed by, or 

CertAinperaons i v x x l i • 

may not pur- Subordinate to, such oracers, are prohi- 
‘’^***’‘ bited from purchasing, either directly or 

indirectly, any property sold by such officers. 


Persons contraveniog the terms of this section ere amenable to the 
provisions of sec. 185, Indian Penal Code. 

136. ( 1 ) If at any time after a distraint has been 

Procedure wade Under this Chapter, and before 
bXe the sale of. the distrained property, 
thesau. defaulter, or the owner of the 

distrained property, where he is not the defaulter, do- 
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posits ill the Court issuing the ^order of distraint, or 
in the hands of the distraining officer, the amount 
specified in the demand served under section 125, with 
all costs which may have been incurred after the 
service of the demand, the Court or officer, as the 
case may be, shall grant a receipt for the same, and 
the distraint sh»ili forthwith be withdrawn. 

(2) When the distraining officer receives the depo¬ 
sit, he shall forthwith pay it into the Court. 

(3) A receipt granted under this section to an 
owner of distrained property not being the defaulter, 
shall afford a full protection to him against any 
subsequent claim for the arrears of rent on account of 
which the distraint was made. 

(4) After the expiration of one month from the 
date of a deposit being made under this section, the 
Court shall pay therefrom to the applicant for distraint 
the amount duo to him, unless in the meanwhile the 
owner of the property distrained has instituted a suit 
against the applicant contesting the legality of the 
distraint and claiming compensation in respect of the 
same. 


(5) A landlord shall., not be deemed to have 
consented to his tenai^i^ sub-letting the holding or 
any part thereof,-merely by reason of his having 
received an am,odht deposited under this section by an 
inferior te^aht. 


137. (1) When an inferior tenant, on his property 
^ being lawfully distrained under this 

,.«ynudw-tenant Chapter for the default of a superior 

* for hid Icsdor , i « i 

maj bd dedact- tenaut^ makes any payment undor the last 
cd lom reut. foregoing section, he shall be entitled to 
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deduct the amount of that payment from any rent 
payable by him to hia immediate landlord, and that 
landlord, if he is not the defaulter, shall in like manner 
be entitled to deduct the amount so deducted from 
any rent payable by him to his immediate landlord, 
and so on until the defaulter is reached. 

(2) Nothing in this section shall affect the right of 
an inferior tenant making a payment under the last 
foregoing section to institute a suit for the recovery 
from the defaulter of any portion of the amount paid 
which he has not deducted under this section. 

138 . When land is sub-let, and any conflict arises 
Oonfliot be- Under this Chapter between the rights of 

u superior and of an inferior landlord 
ferior landlord*, distraiii tlio Same property, the right 

of the superior landlord shall prevail. 

139 - When any conflict arises between an order 
Waifftint oi ^^r distraint issued under this Chapter 
li^nde'^arS ^“d an order issued by a Civil Court^for 

the attachment or sale of the property 
which is the subject of the distraint, the order for 
distraint shall prevail; but, if the property is sold 
under that order, the surplus proceeds of the sale 
shall not be paid under section 134 to the owner of 
the property without the sanction of the Court by 
which the order of attachment or sale was issued. 

140 . No appeal shall lie from any order passed 
Snib to com- by a Civil Court under this Chapter ; 

d” but any person whose property is dis- 
tr*inb. trained on an application mad© under 

section 121, in any case in which such an application 
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is not permitted by that eection, may institute a suit 
agaiiMit the applicant for the recovery of oompensa- 
tioQ, 

Suita for compensation for wrongful distraint.—A suit for 
illegal distraint under this seciton 1$ maintainable only on'the ground 
that the distraint was made in violation of the provisions of section I2i 
of the Act. A tenant cannot deny the right of a registered proprietor 
to distrain and plead piymeat of rent to a third person whose name is 
not registered (//ttnumnn Ahir v. Govindo Kuar^ 1 C. W. N., 3 i 8 )« 
Ilut A landlord whose tenant’s crops have been wrongfully distrained by 
a stranger may sue to set aside such wrongful distraint {Haro Harain v, 
Sudha KrishtOy 4 Calc., 890; 4 C. L. R., 32). Before a tenant can 
obtain any decree for dam.iges on the ground of illegal distraint, he must 
prove what loss he has actually sustained {Ujan Dewan v. Prannatk 
MamUl^ 8 W. R., 220). In a suit for recovery of damages for illegal 
distraint on the ground that the landlord had distrained the ptaiotitfs 
crop alleging his rent to be more than it really was, the onus is on the 
pUintiff to prove the annual rent payable by him {Chandra Kant Muh 
hurji V. Hcni Ijil Mandaly 1 C, W. N., 463). In a suit in which the 
plaintiff sued to recover the amount paid by him to obtain the release of 
his crops, which the defendant had illegally distrained as the crops of a 
third person, and in which the facts were found to be as alleged by the 
plaintiff, it was objected that the plainiKTs brother had an interest 
in the holdings. The plaintiffs brother was then added as a co¬ 
plaintiff, but after the period of limitation. A decree was accordingly 
given to the plaintiff for half the amount of his claim. On appeal 
tu the High Court, it was urged (f) that under the provisions of 
sec. 140, the suit was not maintainable, because the distraint had been 
made on an application under sec. I3i, which was permitted by that 
section ; (2) that the whole of the claim ought to have been held to have 
been barred by limitation. The decree was, however, sustained. We 
think there is nothing in sec. 140,” it was said, to exclude an action 
of this kind in a case like that before us in which the landlord is found 
to have abused his power of distraint by distraining the crops which 
belong to the tenant on the pretence that they belong to another person 
in collusion with himself. There has been an invasion of the rights of 
the tenant, for which he is eniitled to a remedy, and if thi case is not 
one of the kind contemplated by sec^ 140, be is not deprived, by the 
provisions of that section of the ordinary right of action which any 
person who suffers from a tortious act has against the tort-feasor.” On 
the point of limitation it was held that there was nothing to prevent the 
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plaiDtiff from suing alone for compensuiion for the illegal distraint, as 
far as he >tfas injuriously affected by it, and in (his view his claim, which 
was certainly brought m time, was not barred by the subsequent addition 
of his brother as a co'plaintiff Sr ft A v. Padarath Ahir^2% 

Calc, 385). 

Limitatioo.—The period of limiiatioti for a suit for compensation 
is one year from the date of the wrongful seizure. Art. 28 or art. 29 and 
notart. 2, Sch. 11 of the Limitation Act (XV of 1877) nppifes 
jihan Nondti R'U v. Snrut Ckatuira Ohoshy 7 C. W. N., 728). But see 
Taiini CAarttn Pasu v. Safftbnnitth Pturd^yx (3 W. R, Act X, 139) 

The defendants under fraudulent and fictitious proceedings of dis* 
traiiu between u fictitious landlord and a hcliUous tenant, seized stand* 
ing crops belonging to the plaintiflf: htUl^ that a suit lor damages for the 
crops $0 seized is governed by art 36, Sch. JI of the Limitation Act 
the period accordingly being two years {Hitri Charun Fadikar v. Mari 
Kar^ 32 Calc., 459 )* 

The distraint is effected by (he Act of the distraining officer when 
taking charge. Limitation runs from that date, and the period is one 
year under art. 28, Sched. 11 of the Limitation Act {Kali Churan S/iaha 
V. fCismat MclUiAy u C. \V. N., IxxvI.) 

Jariadictioo of Small Cause Court whea excluded.—Under 
35 (y)» ^ched. U of the Ihovincial Small Cause Court Act, (IX of 
j 887), the jurisdiction of the Small Cause Court is excluded in suits ^^for 
compensation for illegal, improper or excessive distress or attach¬ 
ment.” Set//iiidar A/i V. Jti/<gr A//\ (i Calc.. 183). In an unreporl- 
cd case {Madku Sudan Duf v Ann ida Prasad Dc^ Rule No. 1349 of 
1886)} in which the plaintiff sued his landlord for damages in con¬ 
sequence of the superior landlord having distrained and sold the produce 
of six high as of land, belonging to, and cultivated by, the plaintiff, the 
High Court, J’etheram, C. }., and Beverley, J.), on the 3rd December, 
1886, passed the follow ing judgment 

‘‘Order No. 1575 of 1886.—This rule was obtained to set aside the 
judgment of the Small Cause Court of •Serampure on the ground that the 
Small CauM Court had no jurisdiction to try the suit. That is the only 
point which oauUl be taken. The question which arises upon that is what 
the nature of the suit ia It is aa action brought by a taitant against 
hvs landlord, several other persons as pro forma defendants, but, as 

a matter of fact, the judgmeat is against the landlord only to recover 
damages from him, because the crops of his tenant have beeu distrained and 
sold in MtMdciion of the rent due bts landlord to the superior landlord 
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of the same property and which he had left unpaid. TJ)d fu'st quest ion which 
is sought to ho arguod is vHietber such a suit will lie, aud, if it will, whether 
it is a suit oo oontraot. 1 am clearly of opiaion that iho suit will lie, and 
that it is a suit on oontraot. When a persoo is in possession of land which 
he holds as a tenant to another and for which he is liable to pay rent, if he 
under lets that land to a tenant, the law will imply a contract that he will 
pay his.own rent and not leave the tenant's goods to be distrained to satisfy 
the rent which be ought to pay ; if he does not do that, and the tenant'd 
goods are seized and sold, he commits a breach of his contract to pay up 
his own reut, and therefore the tenant is entitled to sue him upon I hat ooti* 
tract and to recover damages. That Is what has bappenorl iu this case, and 
thoreforo it seems to ms that the case comes wilhio soo. C of Act XI nf lS(i 5 , 
w1 noS provides that all suits for dam%gos ehall be cognizable by tho ^raall 
Qiuse Court. It is contended that they must be damages for breach of con* 
tract, imt even upon that c^mtention this is a suit for damages for breach 
of contract, and therefore comes not only within the provieions of the Small 
Cause Court Act, but witliiu the admitted pn»vuions of that Act. Under 
those circumstances, wc think that the Small Cause Court ])ad jurisdiction 
to try tbo case, and that this rule must be disehargud." 

A suit to esiablisU a right to a standing crop is an ordinary civil suit 
and not one of a Small Cause Court nature (tHkhyani Dcbin v. Dol- 
^ovind Chauiihri^ 2J Calc., 430). A suit to recover money paid to 
redeem crops which h id been distrained for rents due fiom persons 
other than the plaintiffs, and also for dam.iges sustained on account of 
the distraint is, so far as the claim relates to damages, a suit coming 
under cljuse (;) art. 35 of Sched. 11 of the l^ovincial Small Cause 
Court An (IX of 1S87) and is therefore not entirely a suit of the nature 
of a Small Cause suit, and <1 second appeal is not barred by sec. 386 
in such a suit Km v. Sundar Tcu/tiriy 24 Oilc., Jbj). 

Landlord's liability for acts of agent. ^A landlord is not 
liable for enmpensaliun when his agent, who is not authorized in that 
behalf, makes an illegal Mundtil >/, Kaii Afohan Rat^ 

Marsh., 282). But he is liable if the agent acts under his authority, 
or he subsequently ratifies his acts {Sh^ma Sundari Debt v. Mally at 
Mandaly ll W. R., loi). 

Crimina] penalties for illegal interference with produce ; — 
Under see. 186 of this Act any person who otherwise than in accord* 
AQce with this Act (4} distrains or attempts to distrain the produce of a 
tenant's bolding ; (^) resists a distraint or forcibly or ciandestinefy 
removes distrained properly; or (c) tvithout the consent of the tenant 
prevents or attempts to prevent the reaping, gathering, scoring, re- 
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moving or otherwise dealing with any produce of a holding shall be 
deemed to have committed crimioal trespass under sec. 447, Indian 
Penal Code» and any one abetting him shall be deemed to have abetted 
he commission of ci iminal trespass. 

141. (l) When the Local Government is of opi- 
Powtsr for area or in any 

meSK.auZ"- of cases it would, by reason of 

character of the cultivation or the 
habits of the cultivators, be impracti¬ 
cable for a lai^dlord to realize his rent by an appli¬ 
cation under this Chapter to the Civil Court, it may, 
from time to time, by order, authorize the landlord to 
distrain, by himself or his agent, any produce for the 
distraint of which he would be entitled to apply 

under this Cliapter to the Civil Court: 

# 

Provided that every person distraining any pro¬ 
duce under sueh authorization shall proceed in the 
manner prescribed by section liJ4, and shall forth¬ 
with give notice, in such form as the High Court 
may, by rule, prescribe, to the Civil Court having 
jurisdiction to entertain an application for distraining 
the produce, and that Court shall, with no avoidable 
delay, depute an officer to take charge of the pro¬ 
duce distrained. 

(2) When an officer of the Coutt has taken 
charge of any distrained produce under this section, 
the proceedings shall thereafter be condudSbd in all 
respects as if he had distrained it under section 124 . 

(3) The Local Government may at any time re¬ 
scind any order made by it under this section. 
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142. The High Court may, from time to time, 
make rules consistent with this Act 
Hi^h Cwrt to for regulating the procedure in all cases 

under this Chapter. 

High Court Buies.—The rules framed by the High Court under 
the provisions of this section will be found in Appendix III. 
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CHAPTER XIIL 

Judicial Prociduhe. 


143 . (I) The High Court may, from time to time, 
with the approval of the Govenior- 
Oeueral in Council, make rules con¬ 
sistent with this Act, declaring that 
an^ portions of the Code of the Civil 
Procedure shall not apply to suits 
between landlord liiid tenant as such or 
to any specified classes of such suits, or sliall apply 
to them subject to modifications specified iu the rules. 
(2) Subject to any rules so made, and subject also 
to the other provisions of this Act, 
the Code of Civil Procedure shall 


Powur (0 modi* 
iy Civil Proco* 
durd Code in 
jta aDplicutinn 
to lauMovd tnd 
tenant sulU« 

XIV of 


XIV of m± 


apply to all such suits. 

Applioation of Civil Procedure Code.—No rules have been 
made by the High Court under this section declaung any portions of the 
Civil Procedure Code inapplicable to suits between landlord and tenant. 
But under sec. 148 (<r) considerable porlioos of the Civil Procedure 
Code do not apply lo suits for the recovery of rent. 

Suits for arrears of rent must include all root due at the- 
time of institution.—Under sec. h 3 of Act XIV of 1882 a plaintiff is 
now bound to sue for all rent due at the time of the institution of his suit. 
He cannot sue for the rent of one year, and then sue later on for the 
arrears of earlier years, (see illustration lo sec. 43), or for the arrears of 
later years, if the rent of these years was due at the time of the institution 
of his suit {TaraJi: Chandra Mukkurji v. Panchu Mohini DibyOy 
6 Calc., 79 J ; 8 C. L. R., 29?; Madhu Prakash Stn/i^h v. Murit 
ManoAtir^ 5 All., 406; Narain Kumari v Ra^hu Mahapaifo^ 12 
Calc., $0; Alagu v. Abdula^ 8 Mad., 147; B^ilaji Sitarnm, Noth 
Sa/favharv. Bkikaji Soyart Prtibhu JCarwUhar^ 8 Bom., 164 ; Chanii 
ChiV'on Tarafdar v. Jogefubo Chandra Chaudhriy i C. W. N., 
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cxx ; AksaPiuUa Khan v. TirthabaskiHiy 22 Cate., 691. See also Shta 
Shankar Scih<U v. Hridai Narain^ 9 Calc., 143; and Madan Mohan Lai v. 
Skeo Shankar Sah<zt\ 12 Calc, 4S2) The two last cited reports relate to 
to the same cate, in which damagei were cUimed. The Hig^h Court 
followed the principle of Tarak Chandra Mukhurji v. Punchu Mohi'ni 
DcbyUy and on appeal to the Privy Council its decision was affirmed. 
But the dismissal of a suit for enhancement of rent U under sec. 43, 
C. P. C., no bar to a subsequent suit for rent at the rate originally hxed 
{Sadarudin Ahmad v. Beni Maikub Rat\ 15 Calc., 14$. See also Kheda- 
runnissa v. Budhiy 13 W.R., 317, and Sura Sunddki Debt v. Ghulam AU^ 
19 W. R., 142 ; 15 B. L. R., 125, note). The case of Sadarudin Ahmad ^ 
Beni Madhub Rai is a Full Bench one and overrules Kanak Chandra 
Mukhurji v. Guiu Das Biswas^ (9 Calc, 919 t 12 C. L R., $99). 

Deposit of rent under s. 6t must be treated^s equivalent to part 
payment. Notice of deposit under s. 63 does not itive a fresh and inde* 
pendent cause of action in respect of the balance then due. In a suit for 
such balance, the landlord is obliged under s. 43, C. P. C, to include a 
claim for all arrears due at the time of institution \Atul Krishna Ghosh 
V. Nripendra Narain Ghosh^ 1 C. L. J., 114) 

A, a landlord took proceedings against a tenant B for recovery of 
the rent of the year 1305 by appraisement of the crops under ss. 69 and 
70, and realised his dues by execution. B then sued to set aside the pro¬ 
ceedings as being without jurisdiction and obtained a decree for restitu¬ 
tion. Meanwhile, A had sued for and obtained a decree for 1306. After 
being compelled to make restitution, A sued for the rents of 1305, and 
1307 : keldy that the claim for 130$ was barred, as it had not been includ¬ 
ed Id the claim for 1306 {Abdulla v. f/ar Kishen Singh^ 2 C. L. J., 490). 

Sbatutorj dieabiUtiea in suite for rent.—As already pointed out 
in the note to sec. 60, p. 198, proprietors, managers and mortgagees of 
estates or revenue-free properties cannot under sec. 78, Act VU, B. C., of 
1876 recover rent due to them, unless their names have been registered 
under the Act, if objection be raised to their claims on this ground. (>> 
Under sec. 19, Act IX of 1880, B. C., (The Cess Act) holders of estates or 
tenures in respect of which notices of valuation or re-valuation have been 
issued, are absolutely precluded from suing for or recovering rent for any 
land or tenure situate in estates or tenures in respect of which no returns 
.have been lodged, and hhaoli land must be included in such returns 
{Jagmohun Tewari v. Finch^ 9 Calc., 62 ; 11 C. L. R., too). Further, 
under sec. 20 of the Act, every h(^der of an estate or tenure in respect of 

(1) Thtii & to tbo «0Q<Uti9Df 0/ soy wrltUa oonimet Mwmd ths ptrtlw (wo. $1, 

Aot Vir, B. 0., of UTS). 

26 
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which a return has been made under (he Cess Act is precluded from 
suing for or recovering (f<) any ren( whatsoever for any land, holding, or 
tenure forming part of the estate or tenure to which such return relates, 
but which has not been mentioned in such return, unless it be proved that 
the holding or tenure, fur the rent of which the rent is claimed, was 
created subsequently to the lodging of such return ; and (^) rent at a 
higher rate than is mentioned in such return for any land, tenure, or 
hoiclnig included in such return, unless it be proved that the rent of such 
land has been lawfully enhanced subsequently to the lodging of such 
return. • 

But It is not required that (he whole of the rent which is payable by a 
pHniculai tenant should l>e entered against that personas name. Section 
20 (/ 7 ) only requires that all the lands for which rent is payable shouk' 
be entered in the reiutn ((jtmr/ AMUo v. Mahamcd Ltitif Hussai* 

4 C. L. /►, 82 n). 

Before holders of estates or tenures can rccovei road-cess, which is 
included in the term **rent” m sections 53 to 08 and 72 to 75 [sec. 3 (5)], 
for rent-free lands, they may becahed on to prove the issue of the noiices 
of the picparaiion of the valuation rolls, no presumption of their due 
service arising in their favour Khttn v, Trihchan Ba)^chf\ 

13 Calc, 197 ; Kits/i Hilutrt Mttkhurji v, Pifamfutri Ckautihraniy 15 Calc., 
237). Hut this rule docs not apply to the recovery of raid-cess for rent¬ 
paying lands Kihtri C/htiuikuntni v. Ckafar/tui Sin^k^ 2 C. 

W. N., 406). 

in a suit for enhancing the rent luiyable by certain fractional share¬ 
holders in a tafaky ihe z^imindar put in as evidence several road*cess 
returns which had been filed on behalf of another fractional share¬ 
holder and which showed that the tenants were receiving from sub-tenants 
considerably higher rent than they were paying to the zamindar: heldy 
that these returns, though not conclusive, y^Kprifna facie showed that the 
existing rent was not fair and equitable and that the onus lay on the 
tenants to rebut the presumption raided by the returns by producing the 
collection papers (//rw Ckiindra Ckaudhuri v. Kaii Pras^nnna Ckaudkun\ 

8C. \V. N., 1). 

Suooession Certificate Act. ^ Under section 4 (3) of the Succes¬ 
sion Certificate Act (VII of iSSy) arrears of rent payable in respect of 
land used for agricultural purposes which accrued in the time of a deceas¬ 
ed landlord may be sued for without certificate having been taken out 
under the provisions of that Act. See note, p. 73. 

Interpleader euit.*~Undcrsec. 474, Civil Procedure Cod^ tenants 
cannot sue their landlords for the purpose of coinptUlDg them to inter¬ 
plead with any persons other than persons making claim through such 
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landlords. A tenant therefore cannot brini; a suit to have it determined 
which of two defendants, both of whom claim rent from him, is bis land¬ 
lord, {/Cot las A Chandra Datta v. Goluk Chandra Poddar^ 2 C. W. N., 
61). 

Failure of plalDtiff to prove alleged rate of rent.—When 
in a suit for arrears of rent at certain alleged rales, the plaintifT fails to 
prove the rates of rent alleged by him, it is not the duly of the Court to 
ascertain^ what were the proper rates payable, unless asked to do so. 
{Rash Dhart Gop v. Khakon Singh^ 24 Calc, 433.) In this case it was 
pointed out that Pannu Singh v. Nirj^hin Singh^ (7 Calc., 298) docs not 
really lay down the contrary, though according to the head-note of the 
report it does. 

Denial of landlord's title.—No tenant of immoveable property, 
or person claiming through such tenant, shall, during the continuance 
of the tenancy, be permitted to deny that the landlord of such tenant had 
at the beginning of the tenancy, a title to such immoveable property; 
and no person who came upon immoveable property by the license of 
the person in possession thereof shall be permitted to deny that such 
person had a title to such possession at the time when such license was 
given. (Sec. ri6, Act 1 of 1872 : J*u Narain Hasu v. Kadambini Dasi^ 
7 11 . L. R., 723, note; Bhairo Singh yr. Lilanand Singhy z\ ^, R., 
153 ; Sonamani Bibi v. IVtnn Mnnshiy 1 C. W. N., xxiv). Although 
a tenant may not, during the continuance of the tenancy, deny that 
his landlord had a title at the beginning of such tenancy, he may 
show that such title has expired {Animu v. Ramakishna Sastn\ 2 
Mad., 226 ; Burn ^ Co. v. Bisho Mays Dusty 14 W. R.. 85 ; Mohan 
Mahtu V. Skamsui //oda, 21 W, H., 5), as by a sale to him by ihe land¬ 
lord, {l^odu V. Nilkanthy 72 Bom., 428X or has been defeated by a title 
paramount {^Gopanand Jha v. Gobind Prasad^ 12 W. R., 109). The 
words “at the beginning of the tenancy*’in sec. 116, Act I of 1872, only 
apply to cases in which leoants are put into possession of the tenancy 
by the person to whom they have attorned, and not to cases in which 
the tenants have previously been m posression ; consequently, when A, 
a raiyat, being in possession of a certain holding, executed a kabulyut 
regarding this holding in favour of B (who claimed the land, in which 
the holding was included, under a derivative title from the last owner), 
and paid rent to B thereunder, it was held that A was not estopped by 
sec. 116 of the Evidence Act from disputing B’s title (Lai Mahonyd v, 
/CrtlonaSy ll Calc., 519 ; Brujanath Chaudhri v. Lai Miah Maniputi^ 14 
W. R., 391 ; Jesingbhai v. Matajiy 4 Bom., 79 )* But when a tenant 
denied execution of a kabulyat sued on by the plaintiff, pleaded that it 
was forged and denied payment of rent under it, and failed to establish 
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these pleas, it was held that he was not entitled to prove that the plaintiff 
was not his landlord, though he had not been inducted into the land 
by him (AVrtr Das v. Surg/ai/^a Nath Sinhtiy 7 C. W. N., 596), One 
who pays rent to another, believing him to be the landlord’s represen¬ 
tative, is not estopped from afterwards showing the want of title 
in that other {Beni Madhud Ghosk v. Thakurdas MandcU^ B. L. R., 
F. B,, 588; 6 W. R., Act X, 71; Gauri Doss. Jagamatk Rai^ 7 

W. R., 25), , 

A lenant is n.>t prevented from questioning the title of the alleged 
assignee of his admitted landlord {TilUshari /Cu/ir v. Asmedh JCuar, 24 
W, R., loi)* A executed a knbulynt for a term of years to B, as 
tamindar. B gave ^patni of the samindtxri to C. C instituted a suit for 
arrears of rent under the lease against A, the lessee. A admitted the 
execution of the lease to B, bat denied that B was his real lessor and 
beneficially cnuilcd to the rent, and alleged that he was only a bemmidar 
for a third party. It was held that A was competent to deny his lessor’s 
title as stated in the lease, and by parol evidence to prove a different 
title to that recited m it KDonselU v. Kedaf'tiatk Cbakrabariiif 7 B, L. R., 
720 ; 16 W. R., 186 ; 20 W. R, 352 ; JndrnbatH Koer v. Mahbub Aliy 
24 W. R. 44). A mere bemimidar ciiT\noK maintain a suit for ejectment, 
having neither title to, nor possession of, the property {/me* 

Dafia v. G>*pal C/tandra Am, 25 Calc., 91). 

Possession of a tsnaot not adverse to landlord.—^The posses¬ 
sion of ii tenant is not adverac to hh Umliovd {SArisiidbar Masumdaf 
V. Afj/f I W. R., 171 ; IVatson v. Samt Sundnri Debi^ 7 W. R., 395 ; 
Davis V. Abfiui Hatnid^ 8 \V. R., 55 ; Grish Chandra Rai v, Bkagivan 
Chandra Rai^ 13 VV, R, 191 ; Lai'Au A'han v, IVise, 18 W. R., 443 ; 
Duii Chcind V. Sham Bihari Singh, 24 W. R., 113; Haradkan Rai^. 
Halailhar Chandra Chandhri, 2$ \V. R., 56 ; Raj Kiskor Sarma Chakra- 
varitiGirija Kani Lahiriy 25 W. H, 66), as long as there is no 
dispute or confiiciing claim {Ram Chandra Sin^k v. Madho Kuman^ 12 
Calc., 484). So long as the reUtion of landlord and tenant exists, 
the mere omissioo of the tenant to pay his rent does not constitute 
an adverse possession so as to make limitation applicable {Traihkhya 
Tarim' Dost v, Mehima Chandfa Mataky 7 W, R., 400; RaHg& Lai 
Mindal v. A 6 dui Ghajpery 4 Calc, 314; 3 C. L. R., 119; Poresh Nath 
Hoi V, Kashi Chandra Talukdary 4 Calc., 661; Dadoba y, Krishnay 7 
Bocv« 34 ; Tatia v. Shadashi^y 7 Bon., 40; Tiruchurna Pgrumal Nadan 
V. SoMguviny 3 Mad, 118 ; Ptetnsukh Das v. Bkupioy 2 AIL, 517). See 
also note, p. 25. When A bolds under B*s tenants, his possession is not 
adverse to B {Bangsraj Bhukta v. Megh Lai Puriy 20 W. R., 398). The 
mere non-payment of rent does not constitute an advene hi^ng, but if 
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a tenant openly sets up an adverse title and holds adversely, limitation 

runs {Haren<itk Red y./cgtndra Chandra Rai^ 6 W, R., 21S), (as when 

an mteroiedlate holder sets up a mukarari title, {Najimudin HossHn v* 

Lloydy 15 W. R , 331), from the time when the landlord had notice of the 

adverse title so set up {Gaura /Cumari v. Bengal Ccai 13 W. R., 

129 ; 12 B. L. R', 283 ; Gaura Kumari v. Saru Kutnart\ 19 W, R., 352 ; 

Pitambar v. Nilmani Singh Dto^ 3 Calc., 793; Gcpalrao v. Mahadtvrao 

21 Bom, 394 ; Dalmar Puri v. Bipin Behari Miira^ 18 Calc., 526); and 

a trespasser, merely by allettlng tenancy in his written statement, does 

not preclude himself from setting; up the defence of the law of limitation 

{Dina Mani Dtbi v. Durga Prasad Afasumdar^ 21 W* R. 70 ; 12 B. L. 

R, 274). A wife during the prolonged absence of her husband, who was 

erroneously supposed to be dead, acting in excess of the limited powers 

of a wife in possession of her absent husband’s property, made a maurasi 

grant of a portion of her husband’s estate. The grantee entered into and 

remained in possession for upwards of twelve years. It was held that 

the position of the grantee was not that of a lessee and that his posses* 

sion, (although in its inception an act of trespass against the husband), 

having continued for upwards of twelve years, had perfected his title to 

the lands {Bijai Chandra Banurji v. Kali Prasanno Afuhhufyi, 

4 Calc., 327). it is open to a defendant to plead tenancy and limitation 

in the alternative {Keamtuidin v. Hari Afoftaa MandaU 1 C. W. N., 294). 

A tenant cannot acquire an easement by prescription in other lands of his 

lessor (Mani Chandra Chakravariii v. Btdkantha Nath Biswasy 9 C. W. 

N., 8$6). When there is a current lease, and the tenant is dispossessed 

by a third party, time does not commence to run against the landlord 

until the expiration of the lease. But when the lease has expired and the 

tenant is holding over with the landlord's consent, and the posscsiion of 

such third party is adequate in continuity, in publicity and in extent so 

% 

as CO show that it is possession adverse to the landlord, the latter is not 
precluded from determining the tenancy and suing the trespasser in 
ejectment and his right to sue will be barred alter 12 years of such 
possession (Kishwar Naik Sahi v. Kali Sankat Snhaiy 10 C. W. N., 343). 

The landlord need sue only his reooguiaed tenant.—Under 
the former law, the landlord was only bound to sue bis registered tenant 
for the rent (Hari Charan Basu v. Mikerunissay 7 W. R., 318 j 
Forbes v. Pratap Singky 7 W. R., 409; Sadkam Chandra Basu v. Guru 
Ckaran BasUf 1$ W. R., 99 ; Sadai Purira v. Baistab Puriruy 15 W. R.| 
261 ; Dwarka Nath Mittra v. Nobango Manjari Dasiy 7 C. L R*v %33 ,• 
Bichitra Nandk Rai^.Bihari Lal^l C. L J., 89) Mere cognisance 
or supposed cognisance by the landlord of the purchase of a tenure 
is not sufficient to cure the defect of non-registration (Sarkies v. 
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Kutnar W. R., Sp. No., 1864, Act X, 98). But if he has 
recognized a new tenant by accepting lenl from him {Nabo Kumar 
'Ghosk V. Krishna Chandra Banurji^ W. R., Sp. No., 1864* Act X, it2 j 
Mriianjai Sarkar v. Gopal Chandra Sarkar^ lo W. R., 466 ; 2 B. L. R., 
A. C., 131 ; Bhixrat Rai v. Gan*^i Narain MahapairOy 14 W, R., 2ir ; 
Dhanpat Sin^h Rai VUait Aliy \$ W. R., 211; Anand Mayi Dan 
V. Moktndro Narain Dasy 1 $ W. R., 264 ; Allendcr v. Divarkanatk Raiy 
15 W. Rv, 321), that IS, not m the name of the old tenant {.Rasomai 
Purkhait V. Srinaih Mainiy 7 C. W. N , 133) or in other ways {Miah Jan 
V. Karuna Mayi Dcbiy 8 B. L. K., A. C, i), as by allowing sums paid into 
the Collectorate to be earned to his credit {Ram Govind Riti v. Daskubhojn 
Debiy 18 W. R. 19$), or by sellinj^ his raiyat’s ri^ht and interest in the 
XtT\\xx^(Prasanno Mayi Dasi Bhobo Tarifti Dasiy lo W, R,, 494), he 
cannot resile and sue his old tenant. He can recognise him to what 
exieiu he pleases [Gonesh Das v. Ram Pratab Ringhy 5 C. W. N., cUxv). 
[f a holding has been let to more than one raiyat, they must all be sued 
{Rup Narain Singh Singhy 10 W. R., 304). The unregistered 

transferee of a transferable tenure cannot be treated by the landlord as 
a trespasser, and is entitled as against the landlord who has evicted him, 
CO be restored to khas possession {Nobin Knskna Mtfkhurfi v. Skib Prasivi 
Pataky 8 W, K., 96). Under the present law, though there is now no 
registration in the landlord’s a landlord is only bound to sue 

his recognized tenant, and is not bound 10 recognize transferees of tenu es 
and raiyaii holdings at fixed rates, unless ihe procedure prescribed by 
secs 12 to 18 bus been stticily complied with, or of occupancy-holdings, 
transferable by custom or local usage unless notice of the transfers has been 
given as provided in section 73. When a landlord has obtained a decree 
for rent against hi> registered tenant, a transferee of the holding, who 
acquired an interest in it after the decree, cannot maintain a suit to set 
aside the decree, except on the ground of fraud, nor is he entitled to a 
refund of the money paid in satisfaciiun of the decree {fudu Nandan 
Trwari v. Tirbkubtin Towariy 1 C. W. N., clxiv). 

Though the landlord sues only the recorded tenant for the rent, this 
does not relieve the unrecorded tenants of their equitable liability of 
paying their share of the rent to the recorded tenant who has been 
obliged to pay the whole. Even when one of the unrecorded CO-tcnants 
has sold away his interest before the date of suit, this will not relieve 
him of his liability, even when he has derived no advantage from the 
payment made, if he was a cotenani at the time when the liability for 
the rant arose {Covinda Chandra ChakravartU Bdsant Kumar 
Chakravartiiy 3 C. W. N.» 384). 

A landlord cannot sue his tenants for the rent of a holding, and also 
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the sarpesAjrt-dtirs from the tenaots for the same rent on the ground that 
the zarpeshgi-dars are in occupation of a portion of the holding {Rama 
Dasv, Thakur Das^ i C. L. J., 136). 

Because a person is the sole recorded tenant in the landlord's serishfay 
he is not therefore alone entitled to sue third parties for daoiages done to 
the tenure, if the persons are also interested and have a right to the same 
i/skwar Ckandra Santrn v. Satisk Chandra Ohi^ 30 Calc., 207 ; 7 C. VV. 
N., 126). 

The onus of proof (hat rent decrees have been obtained against the 
sole recorded tenant is on the plaintiff landlord Mr /4 

V. D€bendra Nath Sakiy x 1 C. W. N., 676). 

The landlord may aue the real tenant.'-A decree for arrears 
of rent may be given against the real lessees in possession, although no 
previous realisatmn of rent directly from them is established, and no 
written agreement is shewn to have been executed by them in their 
own names, another party being the ostensible holder of the lease and 
not denying liability {Judunath Pal w Rros<tnnn Na/h DatlUy 9 W, R., 
7t ; Pi pin lUhari Chaudhri v. Ram Chandra Rai^ 14 W, U., 12 ; 5 B. 
L- R., 234 ; Ram Tarak Uhosh v. Iliressar Hanurji^ 6 W, R, Act X, 32 ; 
Jirabatunnimx v. Ram Chandra Da$y 6 W. K., Act X, 36). A mortgagee 
in possession may be sued for the rent (J/acnagARn v, Jfhiknrl Stnghy 2 
C. L. R.. 323). If a snmi/ubtr an agent for rent due from an estate, 
this is no bar to ihe zaMtndar^s afterwards suing the principal Torrent, 
subsequently accrued due. But he cannot in the same suit sue both the 
principal and the agent: he must elect which of them he will proceed 
against {Prautttna Kumar Pal v. Kailask Chandra Paly 8 W. R., 428). 
A landlord cannot hold both the nominal and (he real lessees liable for 
rent, but must make his election {K%imyabv. Vmda /Irgunty W. R., Sp 
Na, 1864, Act X, 88 ; Hlra l.al Hakshi v. Raj Kishor Mazf/mdar, W. R.. 
Sp, No. F. B., 38). 

No decree for arrears of lent can be made against any person other 
than the actual tenant, or some one who may be security foi him. 
Consequently, there can be no decree for arrears of rent against persons 
holding subordinate interests in a Jffglr tenure, which have been created 
by the ja^rdar (Pralap Vdai Nath v. Pradhan Mokunda Singhy 25 
Calc-, 399 j 2 C. W. N., 96). 

Admissions by co-tenaDt«.-'An admission by one raiyat as to 
the rate at which he holds is not evidence to prove the rate at which 
another raiyat holds iNarahari Mokant v. Naraini Pasty W. K, Sp. No,, 
F. B., 23). When two persons were sued for rent as joint tenants, and 
one of them admitted the correctness of the phintifTs claim, it was held 
that the admission of the one could not bind the other, and that as they 
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had been iued on the allegation that they held the holding jointly, a 
separate decree for half the amount admitted could not be made against 
the tenant who had made the admi8si.9D {Chandttreshwar Narain Prasad 
V. Chuni Ahiry 9 C. L. R., 3;9). The admission of a co*sharer tenant as 
to a particular person betn^ the landlord of the holding is no evidence 
against the other co-tenants {Kali Kishor Chaudkri v. Gopi Mohan Rai^ 
I C. W. N., cliv). But in a suit between ^eafnindar and his jjaradars 
for rertt, a person who was one of several joiedars in the mahal was 
called as a witness for the samindar^ and admHted the fact that an 
arrangement existed whereby he and his co>jotedars had agreed to pay 
rent to the Mjmindar direct This suit was decided in favour of the 
gamindar. The ijaradan then brought a suit against the jofednrsy 
amongst whom was the witness above mentioned, to recover the sum 
which the joUdars ought to have paid to the samindar direct, and which 
the ijaradars had been decreed to pay. The jotedars disclaimed all 
liability to pay rent to the ijaradars. In this suit the evidence given by 
the joitdar in the tamindads suit was received on behalf of the plaintiff 
against all the defendants and it was held that the evidence was admis« 
siblc {KausuUiak Sun Airi Dasis. Mukfa Sundari Dasi^ n Calc., 588). 
In this case it was said that where there are several co-contractors or 
persons engaged in one common business or dealing, a statement made 
by one of them with reference to any transaction which forms part of 
their joint business, has always been held admissible as evidence against 
the others.'^ A decree obtained against one co-tenant, who was the 
registered tenant, and who was allowed by the other to represent him in 
the tenancy, the dakhilas being issued in his name only, was held admis« 
sible against the other tenant on the ground of equitable estoppel {Mati 
Lai V. Kripendra Nath Rai^ 2 C. W. N., 172). Where one of several joint 
tenants has executed a kabufyai for the rent of the entire tenure, and the 
other tenants ha^e not acquiesced in it and are not bound by it, the 
tenant executing the kabulyat is not liable for any rent in excess of his 
share {Ram Taran Chaturji AsnuxtuUah^ 6 C. W. N., ni). In a 
suit for ejectment from certain homestead land, a written statement 
filed on behalf of s'une co-sbarer defendants was held admissible as 
evidence against other co-sharer defendants {Gtrija Prasanna Mukhitji 
V. Jadu Nath Kannokar^ w C. W. N., cxxxvi). But a decree obtain¬ 
ed by a co-sharer landlord is not admissible as evidence as to the rate 
of rent in a suit brought by another co-sharer (Abdut Ah v. Raj Chandra 
Dasy 10 C W, N,, 1084). • 

Sat-off.-^In a suit for arrears of rent a claim for abatement may be 
made by way of set-off, and it is competent to the Court to adjudicate 
on such a plea. See notes to secs. 38 and se, pp. 139 and 181. A liquid- 
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ated sum due on a bond is capable according to )aw, even without an 
agreement to that effect, of being set off against sums due for iwt 
( Wntson Co. v. Bta/o Sundari DiH^ 16 W. R., 22$). In a suit brought 
by one of the co-sharers in an estate for money alleged to be due 
in respect of her share as arrears of rent, where the claim was admitted, 
it was held that the defendant, was not entitled to set off, under sec. t2i 
Act Vin of i$S9, the plaintiff’s share of the Government revenue 
of the estate which had been paid by the defendant for the period for 
which the arrears of rent were alleged to he due. It was said that, 
to admit of a $et>off, ther^must be such a connection between the claim 
and counter-claim that the truth and completeness of the one cannot 
be judged of or measured without reference to, and a consideration of, 
the other, and that in this case there was no such connection between 
the claim of the plaintiff and the counier-cUim of the defendant, 
as would entitle the defendant, as a matter of equity, apart from legisla¬ 
tive enHCiment, to a set-off {/fossatna Bibi v. Smithy 22 W. R., 15 \ 13 
B. L. R., 440). In suit by for arrears of rent the defend¬ 

ant alleged that his tenure had been placed under the management 
of the Collector, and had so remained for a number of years, and that 
the Collector, from money realised by him as manager, had, in addition 
to satisfying all other claims of the plaintiff paid the rents accruing 
nut only during the period of his management, but up to, and inclusive of, 
the year, the arrears of rent for which were claimed in the suit. The 
lower Court refused to consider the defendant’s plea, on the ground that 
it was in the nature of a set-off, and that not being a debt due from the 
plaintiff to the defendant, it was not such a set-off as could be allowed by 
the Court. It was, hq^ever, held that the plaintiff’s plea was a plea of 
payment merely ar\d Tiot in the nature of set-t»ff {Kunja Bihari Sin^'k s. 
Nil Muni Sint*hy L. R., 296). A durpatnidar has been held entitled 
to set-off agains^'the putni rent sums paid by him to save the fiatni from 
sale under R|^' VI 11 of 1819 (Nabo Copal Sarkur v, Srinath Bando- 
padhya^ 8 pale., 877 ; Lalit Mohun Saha v. Stinibas Sen^ 13 Calc., 331), 
In a suit ^ a samindar against the wife of the Kawab Nazim, of Bengal 
for th^^^rent of a palni for the years 1284 and 1285, it appeared that the 
defeipdant had paid the revenue for 1284 to Government, and it was con¬ 
tended that the moneys paid for revenue were payments made to the 
^aintiff so as to entitle him under secs. 59 and 61 of the Contract Act to 
appropriate them in discharge of the rent of 1283, which was barred by 
limitation. But it was held that these payments were properly the sub¬ 
ject of set-off as money paid to the use of the plaintiff, and that they 
could not be appropriated under the Contract Act to the rent of 1283 
i^Rnkmini Ballabh Rat v. Jamania Btgam^ 9 Calc, 914 \ 12 C. L. R., 
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534). Though the provisions of sec. lii, C. 1 \ C, allow only of an as¬ 
certained sum be»ng set off against the plaintiffs claim in a suit for the 
recovery of money, they do not lake away from parties any right to set¬ 
off, legal or equitable, which they would h.avc independently of that Code 
{Bkni^hat Panda J^nmdeb ii Calc., 557), provided the cross¬ 

demand raised by the defence arises out of the same transaction as, and 
is connected in its nature with, the plaintilTs suit (Chisholm v. Copal 
Chandi'a SarmOy 16 Calc., 711). 

A defendant is entitled to set off the amount of a decree obtained by 
him agiiinst the plaintiff, ahhou>;h the decree has not been executed 
(Bhnrut Prtssmi Sahi v. Kameshnvtir Kotfy 30 Cate., 1066), but not a 
decree for costs obtained by him in a suit brought against him by the 
btnamidar of his landlord and in which his landlord was a pro forma 
defendant (Tihik Chandra R<u v. Jasoda Kumar Raiy n C. VV, N., 215). 
Where the defendant in a suit for rent claimed a deduction for road cess 
payable by the plnintilf, and which had been paid by him, held that the 
payment was not a part payment of the rents sued for, but an antecedent 
debt and was in the nature of a set-off, and Court fees must be paid for 
the same (Cni^t v. Ananta Ratn Rathiy 10 C. VV. N., 199). 

Burden of proof. -Under sec. 109, Act I of 1672, when the ques 
tion is whether persons are landlord and tenant «and it has been shown 
that they have been acting as such, the burden of proving that they have 
ceased to stand to each other in those relations respectively is on the 
person who affirms it. (See Mohan Mahlo v. Rhamsul Hudiy 21 W, K , 
5 ; Ranfio £mI Mandaf v. Abtinl Chaffur^ 4 Calc., 314 ; 3 C. L, R., 119 ; 
Parbatf Dnsi v. Ham C/tand Pkaitackarjiy 3 C. L. R., 576 ; and Bama 
Charan Chaudhun v. AdminisfrtUen Commit 6 C. L. J., 72). When 
it has not been so thoivn, and no tenan(*y is admitted, the burden of 
proving an alleged tenancy is on the party asserting it to exist (Havt 
Mafii V. AUttiudiity 20 W. R., 374 ; Bafni Ahir v. Bkaxabat/i Kuar^ 11 
C. L. R., 476). The onus of proving the proper rate is upon the plaintiff, 
and not upon the defendant (Samtrn Khaiun v. Copal Lai Ta^coroy j 
W. K., 58 ; Kholti MandiXl v. Piru Sarkary 6 W. R., Act X, 18 ; Askraf 
V. Ham Kishor Ghoshy 23 W. R., 288). The fact that a tenant some time 
ago gave a kahulyat for a limited period at a particular rate of rent is not 
sufficient to throw upon the defendant the onus of proving what the 
present rent is, without any evidence on the part of the landlord that the 
rent speciHed in the ^^^w.^///bad ever leen realized from him (Makuttda 
Chandra Sa*Ma v. A>pa/t Aliy 2 C. W. N., 47). In a suit to recover 
arrears of rent at enhanced rates, the onus of proving both the quantity 
and the rates is upon the plaintiff and not upon the defendant (Chu/am 
A/i V. Gopai La/ Ta^or^ i VV. R., 56}. It lies on the plaintiff to mske 
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out distinctly the different grounds on which he rests his right to enhance, 
excess of are.'ll increase of pMdu:tivene$s apirt from the tenant’s 
agency, and increase in the v line of produce AH v. Gopal Lai 

Tkakur 9 W. R , 65 ; PnHn Btfutri Sen v. Watson ^ Co.y 9 W. R., 190 ; 
Doma Rai v. Melon^ 20 W. R., 416), and he must prove that the present 
rate is not fair and eqaitable {HtHs v. Jendtir Shindaly 1 \V. R., 3). In 
a suit tf> recover arrears of rent from the defendants, who, as thikudars 
of the plaintiffs share in a certain maustik^ hud been in possession from 
1262 to 1281 without having paid any rent, the plnintilf, who claimed a 
bkaoli rent at the rate of 9 annas of the crop, proved that in the mauzah 
in question the raiyats paid rent at that rate, and it was held that under 
the particuUr circurnstances ihe onn> was on the defendants, who alleged 
that the proper rate was 8 annas 10 prove their allegation {Loch<m 
Chaudhri v. Anup SiHf^hs 8 C. L. R, 426). In a suit for enhancement 
where the defendant replies that the land in question does not belong to 
the plaintiffs estate, the onus is on the plaintiff (who seeks to dispute the 
previously existing arrangement) to prove his right to do so (Mahomed 
Ati V. Radha Raman Mandtl^ 4 W. R-, Act X, r8). In a suit for en« 
hancement, in which it was contended that the land constituted a grant 
created before 1790, it was decided that the omt^ was on the plaintiff to 
show that the land was included in the samhuiiri at the time of the 
permanent settlemfnt and was, ihcrcfore, liable to enhancement 
(Ahstiniillith V. Ha^saraf AH Chnud/ift\ 10 Calc., 920). In si suit for en« 
hancement when the defendant plca<is that rent had been assessed on 
lands covered by hedges and ditches and forming boundaries be¬ 
tween fields, and that according to custom such land was not liable to 
pay rent at all, the onus is on the defendant to prove the custom {Haro 
Chaudhri v, jayeshar Nandi^ 6 W. R., Act X, 46). Wlien a defendant 
claims abatement of rent on the ground of diluvion the onus is on him 
{Savi^. Abhai Nath Basu^z W. R, Act X. 28). So, also, when he 
pleads remission of rent (Bamoari Lai v. Fur lens* ^ 9 W. R., 239). In a 
suit for rent by a share-holder, when the defendant contends that he is 
not bound to pay otherwise than by entirety to the person entitled to the 
whole rent, the onus is on the plaintiff to show that he is entitled to sue 
for a fractional portion {Lalun v. 20 \V. R., 76). The 

onus of proving land to be «>, or propneior^s private land, Ites on the 
person who alleges it to be so {Hnri v, Okansham Narain^ 6 All, 
286 ; sec 720 ( 2 )). Where a r<4iyat holds land of considerable extent 
under a and alleges that one or two plots occupied by him are held 

under a different title, theonus Uon him to prove hU allegation (Jlan Kumat 
Rais. Bijai Govind Baral^ f W. K., 535)- In a suit for the recovery of 
da^pages for illegal distraint on the ground that the landlords had distrain- 
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ed the pUimiff's crop, alleging^ his rent to be more tbao it really was, it 
was held that the onus was on the pUiniifT to prove the annuAl rent pay¬ 
able by hira {Ckandra Kani Mukkurji v. Hem TM Mandal^ i C W, Nl, 

• 

463), In suits fur arrears of rent, when the defendant pleads that the 
land is lakkiraj or rent free, and in suits in which the plaintiff seeks for a 
decree th^t land is rent-payiOsS the anus is on the plaintiff to prove that 
the land is rent-payinjt (Gumini Kasi v. Harihar Mukkurji^ W, R-, Sp. 
No., F. ll.f 115 ; Maian)(ini Debt v. Mahomed^ W. R., Sp. No., 1864, Act 
X, 30 ; MoH Lai Aduk v. Jadupati Dns^ a W. R., Act X, 44 ; Gangadhur 
Singh V. Bimolii Dusty 5 W. R., Act X, 37 \ Mahomed Atsar AH v. Nasir 
Mahomedy 3 R. L. R., A. C, 304 ; hfriianjai ChakravarUi v. Barada 
Kan fa Raiy 6 W. R, Act X, f8 ; Jagesskari Debt v. Gadadhar Banurji^ 
6 W, R., Act X, 21 ; Skib Nnratn R^t v. Ckuiatn Das, 6 W. R., Act X, 
45 j RiVn Kumar Ghasal v. Debt Prasad Chatturjiy 6 W. R., Act X^ 87 ; 
Dhanmani Debt v. Sattrughan Stl, 6 W. R, Act X, loo; Bisseswar 
Chakriwartti v. Umacharan Raiy 7 V> 1 . H., 44 ; Parsidk Narain Singh v. 
Bissessur Dyal Sin\^hy 7 W. R., 148 ; Pradhan Go pal Singh v. Bkup Raiy 
9 W.R, 570 ; Raj Kishor Mukkurji v. Harihar Mukhurji, 10 W. R., rty ; 
Prem ChandBarik v. Brajanatk Kundu, 10 W. R , 204 ; AmbikaCkaran 
Mandal v. Ram Dkany n W. R-, 35 ; Man Mokun De v. Sri Ram Rat, 
14 W. R., 285 ; Sridkar Hindi v. Braja Nath KundUy 14 W. R., 286 5 2 
b. L. R , 2TI ; Harikar Mukkurji v, Madhab Chandtay 8 li. L. R , 566 ; 
14 Moo. I. A., 152 ; Hemangini Debt v.ya/indra Mohan Gkosk, 10 C.W. 
N,, clxiv ; Arfannissa v. Piari Mohan Mukhutjiy i Calc,, 378; Milan v, 
Mahomed Aliy 10 C.W. N., 434). WMKxn Guru FnxsadRais Jaggabandhu 
Maeumdar iyi. K., Sp. Mo., F. R, (5) it was said that the defendant 
having by giving a kabuHaf for a portion of the land in dispute acknow¬ 
ledged himsoir to be the plaintiffs laiyat as to that portion, it Uy on him 
to prove his plea of his not being the plaintiffs raiyat as to the rest, and 
in Satfo Charan Ghosal v. Makesh Chandra Milra, (3 W. 178), 
th.at in a suit not for resumption, but for assessment at enhanced rates, 
in which the defendant admits that the main portion of the lands in dis¬ 
pute is rent-paying, but does not separate the rent-free lands, the plain- 
tiff is not bound to prove that the lands are rent-paying until the defend¬ 
ant points out their precise situation. In AshrafunnUsa v. Mohan Deb 
Rat (3 W R., Act X, 48X it was laid down that some prima facie proof 
of an ostensible rent-free holding and not a bare allegation by the defend¬ 
ant to this effect Is necessary to bar a plaintiff in a suit for enhanced rent, 
where the defendant admits a tenancy for one portion of the land 
for which rent is sought, in Nikal Chandra Mistri v. Hari Prasad 
(8 W R., it was ruled that where there is prima facie 
evidence that a tenant holds part of the land sought to be enhanoul 
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as paying rent and part as rent-free, the onus is shifted from the 
raiyat to the landlord. The same rule was laid down in Hira Ram 
Bkattacharji v, Ashraf Alt (9 W. R., 103) and in Sa&hi Bhushan 
Bakski V. MMtomed Maiain (4 C. 548) it was decided that when a 
purchaser at a sale proves his purchase and on his applying for 
possession is resisted by persons holding lands within the ambit of the 
patni tenure, who set up the defence that the lands held by them arc 
iakAiraj\ it is for them to prove that the lands have been held not under 
the patni tenure but as lakkiraj\ so that according to these cases it would 
seem as if the onus lay in the hrst instance on the defendant. In another 
case, Skamdan Alt v. Mathuramth Datta^ (>4 226X in which the 

defendant pleaded that certain lands, though lying within the ambit of the 
namindari^ did not form part of it, but were lakkiraj^ it was held that 
the onus lay on the defendant to show the alleged independent title ; 
failing to do so, the primnfacie title made out by the plainiiif ought to 
prevail. Again, in Nmas Band/ypcuihya v. Kitii Prasanno Ghesk^ (6 
Calc., 5434 8 C. L. K., 6), it was ruled tliat in a suit tor enhancement of 
rent, when the tenant pleads that a portion of the land of which the rent 
is sought to be enhanced is held by him rent-free, the onus is on the 
tenant to prove primet facie that such portion of the land is so held by 
him : if he be successful in this, the onus is then shifted upon the land* 
lord to rebut such prima facie evidence Then, in Akbar A/i v Bhyta 
Laifha, (6 Calc., 666; 7 C. L. R., 497; it was decided that the burden uf 
proof is on the landlord, when the land U held by a person not a tenant 
of the plaintilf for other l.tnd, or when such land is occupied as a separate 
parcel or holding, or otherwise in such a manner as to be entirely dis¬ 
tinct from other lands held by the same peison as a tenant under the 
plaintiff. When the land is occupied by a tenant of the samindar and is 
not distinguished in the manner described above from the rest of the 
land, as to which tenancy is admitted, the burden of proof is on the tenant. 
But in Bacharam Afandai v. Pittri Mohan Banurji^ (9 Calc., 813 ; la C. 
L. R., 475), said that in suits fur resumption of lands alleged by 
the defendant to be rent-free, the burden of proof is in the first instance 
on the plaintiff to show that the lands are rent-paying. This he can do 
by proof of receipt of rent, or that its proceeds were taken into account at 
the permanent settlement, or by other sufficient means. The fact that 
the land in dispute is surrounded by other lands held by the defendant, 
for which rent is paid is evidence to show that the land forms part of his 
tenure and is not bis lakhiraj holding, but no decree can be passed ad¬ 
versely to the defendant 00 it, unless it be held 10 establish a 
p/ima fade case in favour of the {diintiff. This was followed in 
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in which it was decided that in a suit for resumption of lands, 
when ihe defendant allege that the lands are lakhiraj^ the onus 
is on the plaintiff in the first instance to show that the lands 
are mal^ or rent-paying, and that if he fails to maVc oat'such optima 
Jocie case, the suit should he dismissed. 

In a suit by a lundlonl for khat possession of land in defendant's 
possession, the defendant set up and proved an intermediate tenure. 
Hcldy that it was on the plaintiffs to prove that the parcel of land sought 
to be resumed was outside such tenure {Ritjendrii Kumar ffasu v. 
Mokima Chandra iiho.\h. 3 C. W. N., 763) See also Hridai Kriahna 
y. Nohiu Chandra .SVa, (13 C. L.R., 457); and Mohima Chandra Masum- 
day V. Mohesk Chandra Ne 0 j^t\ {16 Calc, 479). 

Jn a suit to recover possesMon of certain land described as hhas 
hhamary of which plaintiffs had been forcibly dispossessed, defendants 
claimed to hold the land by w,iy c»f permanent fotc for 40 years, and 
(.untended that the plaintiffs had no right except to receive rentSi //aldy 
that as the defendants ndniiued the ownership to be with the plaintiffs, 
and prayed to be ailowc<l to hold pusscNSjon under the/>/^*(enancy« (he 
burden of proof lay wiih the defendants {//art M^huu Poddur v. Ghatif*- 
uUah 32 \V. K., 417). llui when the tenant had been in long 

and peaceable po^tsessiun of land as part of an udmilied tenure, it was 
held that iii a ^uii for ejectment it Uy on the landlord to prove that the 
hind was his kha^ Und \Nanda Lai (fostvami v. /ajircsicutr Haldtr 6 C. 
W. N., 105J. In a suit for ejectment from certain homestead land, it was 
held that it lay on the defendant who alleged the land to be agricultural, 
or part of an agrivuliural bolding to prove this plea i^Oitija Prasunmi 
Muk'hurjt V. Jadn Nath KarmahaVy 10 C. W. N., cxxxvi), 

Jamabandies, Cbit.tas, CollectioD papers aod Boad Cess 
returns.papers can never be treated as independent 
evidence of any contested fact {Chamarni Hibi v. AinuKak Sardar^ 9 
W.R., 451). Jamahandi pa pets can only be used as corroborative evidence 
of the same value as that which is attached to books of account 
{Gajju Kocr v. Alt Ahmady 14 W. R., 474 ; 6 U. L. R., App., 62). 
Jamabandi papers for the years in respect of which rent is claimed, 
prepared by the off’cers of the person claiming the rent, cannot be 
evidence of his right to that which is set forth, though the evidence of 
the patwari as (o the amount collected in former years, corroborated by 
the jamabandies of those years, would be conclusive {Dkanukdkari Sahi 
V. Toomiy^ 20 W. R., 142). But thepapers of a former/^aAt'f/n* 
are valueless without the personal testimony of the patwari {Hha^umn 
Datla Jha y. Sbet Sin^y 22 W. R., 256). Jatnabandi papers 

filed by a proprietor in batwara procoedings to which the tenant is not 
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necessarily a party cannot be used as eridence against such tenant in a 
suit for arrears of rent i/Ctskor Das v. Parsan Makiun, 20 W. R,, 171). 
A purchaser of a khas makal cannot sue for enhanced rent upon a,., 
fama^andi to the terms of which th( tenant has not consented (Jnayat- 
uUnh Miah v. Nubo Kumar Sarkar^ 20 W. R., 207 ; Reazudin Mahomed 
McAipinc^ 22 W. R, 540). Where tenants, who were aimaiLirSy 
voluntarily signed K jamabitndi drawn up under sec. 9. Reg. Vll of 1822, 
specifying the amounts of rent payable by them, it was held to be 
evidence against them {IVatson v. Mokendra NtUk Pal^ 23 \V. R., 436). 
A jamahandi by a Deputy Collector, while engaged in the 

settlement of land under Keg. Vll of 1822, is a public document within 
the meaning of sec. 74 of the Evidence Act. It is not necessary to show 
that at the time when such document w.is prepared, a ralyat affected fjy 
,its provisions was a conseniing parly to the terms specified {Taru 
Faiars. Ahinash Chandra DaUa, 4 Calc., 79). In a subsequent case, 
,AhsAai Kumar i)atUt v. Sh(%nu% C/mrim PatiiatuLi^ (i6 Calc, 586), how¬ 
ever, a doubt sv.\K expressed whether a jitniahandi up under Keg. 

yn of 1822 was a public docunient, and it was ruled that to make the 
enhanced rent stated in such a binding upon a tenant, (here 

must be either an assent to ihat enhancement, or else a compliance with 
the provisions of the rent law wiih reference to enhancement of rent in 
force at the time of such enhancement. 

^ertilled copies of survey measurement chittax^ field*books and maps 
«'ire admissible in evidence {itopinatk v. Anandmayi Debi^ 8 W. R., 
167). Whatever muy be (he value of chiitas in questions between thc^ 
zivnindar and his tenants, they cannot l>e received .is evidence of bound¬ 
ary against a rival proprietor without, further account, introduction or 
. verificalion {Ekknuri Sinf*h v. ilira Z/i/.SV/, li W. K., I*. C., 2 ; 2 13 . L. 
R., P. C., 4). Put they may be evidence in such cases, if proved to be 
genuine and attested (Sudxkkina Chaudhrani v. Raj Afohin BnsUf 3 13 , L. 
K., A. C, 377). When ckUlas were produced by the plainti/T as evidence 
of certain lands being rent-paying, it was held that they were sufficiently 
attested by the deposition of the village f»umasth<i that they were the 
chUias of the village when he was ^umasfha^ and that he had been present 
when, with (heir assistance, the measurement of the lands jDf the village 
had been tested {Debi Prasad Chaturji v. Rntn Kumar Okosai^ 10 W. K., 
443). Chittas not duly proved are not fegal evidence, though admitted 
by the lower Court without objection from the opposite party {IzzaiuUah 
Khan v. Ram Charan Gnnpiliy T2 W. R., 39). Ckiitas and maps made 
in contemplation of resumption proceedings in the presence of both 
parties and signed by the parties are legal evidence {Sham Cknnd Ghosh 
V. Ramkrishna Bihra, 19 W. R., 309). Balsi/asah chittas are no evidence 
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between r^iyaii in a suit (i>r possession of a Jfife {GopcU.Chandm 
Ifydfuib Chandra Saha, 21 W. R., 29). When a describes otfiiW 
^nd as a /aiui, thts^ in the absence of evidence to the contrary, impli^; 
a permanent interest CAamiru Gupta v. Sa/dar Ait, 22 W.:' 

R., 326). Chi/tai produced Yrom the Collectorate, when there lsnothin ;5 
to show that they are the record of measurements made by any Cover nv 
meni officer, are not public documents (^ifyanand Rat v. Abdur Rahiml 
7 Calc., 76}. Ckiitas m;ide by Govern men! for its own use are nothinjr, 
more than documents prepared for the information of the Collector, and . 
are, without the resnioptiun proceedin^ts, not evidence for the purpose of 
proving that the lands me or are not of u particular character or tenure < 
{Raw Chant Ira .SaAu v. Bantidhtv Nttik, 9 Calc., 741. See also Janmajai ; 
Mallik V. Dwarkanath Mahanii, 5 Calc., 2S7 ; 4 C L. R., 574 ; Dwarka- 
Nath Misras. Tari/a Mayt iMi, 14 Calc., 120/ Girindrti Chandra^ 
Ganj^uitv. Rajendro Nath Ckaturji, i C. W. N., 530; and contra, 
Afahoatod Fctitv v. Osiutiin, 10 W. R. 340 j Tarahiath Mukkurji 
Aiokendra Nath Gkoth, 13 W. K,, 56 ; Mochiram Manjki v. Bissambhar 
AW,a4W. R.,410,. 

Jaibaki papers, brought fiom the possession of the plaintiff, cannot 
l;;e used against a defendant without showing that he has in some way 


agreed to tltem {Haidyofuith P'trui v. v. Ratuk IjU MUra.^ 9 W. R., 274). 

Jama-wa5il‘bakits, ur collection papers, are not evidence by them¬ 
selves. The mere produciioo of such papers is nut enough. Rut coupled > 
with other evidence, they often afford a very useful guide to the truth 
d,Roshan Uibt v. Hari KfisUna Nath, 8 Calc., 926). J0ma 7vasii»bakies^ 
are not independent evidence of the amount of rent mentioned therein, 
but it is perfectly ught that a person wl>p has prepared such jawa-UfoMi’ 
baki papers on receiving payment of the rent should refresh bis memory ■, 
from such papers when giving evidence as to the amount of rent payable . 
{Akhti Chandra Chaud/tri Nayu, 10 Calc., 246). Collection papers * 
are no evidence per sc and can only be used when they are produced 
by a person who has collected rent under them, and who merely uses them 
for the purpose of refreshing his memory {Mahomed Mahnmd v. Safar 
AH, II Calc., 407. See also Cobindo Chandra AiLU v. Auto Bibi, 1 W. 
R,, 49 ; AUyat Ckinam<in n-Ja^ai Chandra, 5 W. R, 242 ; Khiru Manx 
Dost V. Bijai Cobind Barai, 7 W. R., 533 ; Ram Lai ChakravartH v. 4* 
Tara Sundari Bannanya, 8 W.* R., 280 ; Skeo Sakai Rai v. Gudar Raip^ 
S W. R-, 338 ; t^nvazi v, IJoyd, 8 W. R. 464 ; Shib Prasad v. Promotko 
Nsth Ghosh, 10 W. R, X93 ; Bijai Gobind Barest v. Bhtku Rai, 10 W. R., 

\ Afokima Chandra Chakravastti v. Purno Chandra Banurfi* It 
W.R., (65 i Belaei Khan v. Rash Bihtri Mukhurji, 22 W. Rt, 549; Sar- 
nomayi v, Johar Aiahomtd Nasyo, 10 C. L. R., 54 $X 
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Entries fn books of account are admissible in evidence ttot only for re- 
'Msbing tbe witness’s memory, but also as corroborative evidence of tbe 
story he tells (Bhoy Hon^ v. Ramanaihan Chtttyy 6 C. W. N., AOi)f, 
U«der sec. 9$, Act IX^ B. C, of 18S0, road'Cess returns are admis^ 
sible in evidence r^ainst the person by or on behalf of whom they have 
been died, but are not admissible in his favour. Road-cess paper^are 
not admissibU against a tenant either as substantive or corroborative 
evidence of the amount of rent payable by him {Mokomid Mahmud v. 
Safar Aliy 11 Calc., 409X or against another share-holder {Noiiran v. 
Oauri Sanknr Singhy 22 W. R., 192). See Dailari Mahanti v. Jagai^ 
Ixindhu MakanHy (33 W. 293). The statements made by deceased 
tenants in cess returns Bled by them regarding assets of the tenancy are 
not admissible in evidence {Hftn Ckantlra Ckaudkutiw, KoH Pra 9 anna 
Bhaduriy 26 Calc., 832}. 

KabQl7at6.-''A contemporaneous oral agreement cannot under 
sec. 92 of the Evidence Act be proved to show that the rent is less 
than what is stated in a registered kabulyai (Radka Raman Ckau^ 
dkuri V. Bkawani Pratad Bhumiky 6 C. W. N., 60. Oral evidence is not 
admissible for the purpose of contradicting a statement made in a 
registered kahulyatz.% to the amount of rent, but evidence is admissible 
to show that the knhulyat w.15 never intended to be acted on, or that 
there was a waiver of some of its terms {Beni Mtidhab Gorani v. Lai 
Mali Dasi^ 6 C. W. N., 242). Mere non-payment of rent, though for 
nearly Bfty years, would not affect the landlord’s right to rent, where the 
tenant gave a Jfabulyal in favour of the landlord or his predecessor 
in title. In such a case, it is for the tenant to show that*^the contract 
has been determined, or was never intended to he acted on. (Bama- 
char an Ckaudhuri v. Administrator Genera fy 6 C. L, J., 72). 

Tbftk maps, — in a suit in which one of the issues was whether certain 
lai]d was mal or lakkiraj^ the thak map was admitted as relevant 
evidence, as it was necessary to show in such map the lands claimed as 
hikhiraf {Raj Kumar Pal w. Basanta Kumar Guka^ 7 C. W. N., 612). 

' Entries in Tkakbast maps are evidence on which a Court may act 
(Abdul Hamid y, Kir an Chandra Raiy 7 C. W. N., 849), 

Effect of ez-parte and unozecuted decrees.—The early 
.rulings as to the effect of exand unexecuted decrees for rent are 
conflicting. In Kali Kant Rat v, Askra/unnissay (2 W. R., 326) it was 
rule4 that in a suit for enhancement ex parte summary decrees for rent 
are not ^satisfactory proof that a variation has taken place in the amount 
of tbe rent paid. In Ram Sundar Teaari v. Srinath Dewasiy (lo W. R., 
.215 ; 14 * B. L R., 371X said that a rent decree, not having been 

executed within the period allowed* by law for execution, was no decree 

•27 
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and DO evidence against the fact of ao intervenor having actually received 
the rents bona fidc^ A previous rent decree may be admissible in evi¬ 
dence, but unless followed up by evidence that it has been executed, or 
that the defendant against whom it was obtained paid the mon^y and 
satisfied the decree, it is wortldcss {Biskan PrakasA Sifts^A v. Rat(an Gir^ 
20K., 3). A decree for rent at a certain rate is not conclusive proof 
that the land svas held for the years to which the decree relates at that 
rate until it has been executed Aftui/uib Hanutji v. Bkagbat Paly 

20 W. R., 466). Where a sun is tned cxparity and no issues of fact are 
raised beyond the general i»sue involved m the claim, the decree con* 
sidered as evidence is only evidence that the amount decreed was at 
the time due from the plainiitf to the defendant {Goya Prastui Aubasti 
V. Tar ini Kani Lahiriy 23 W. K., J49). A decree oblairjed ex partey is 
not final within the meaning expl. 4, sec. 13 of Act X of 1887. Such 
it decree is not conclusive evidence of the amount of rent payable by 
the same defendant m another suit for subsequent rent of the same 
property (Nil Mani SingA v. ///m Aw, 7 Calc., 23; 8 C. L. R., 

2$7). This was followed in a suit for ai rears of rent of a half share of 
land, in which the plaintifls relicul upon an decree fur rent at 

a certain rate, which they had obtained m 1869 against the tenants of 
this share. It did not appear that the tv parte decree had been 
executed. It was accordingly held that it was open to the defendants 
to dispute the rate of rent cKaimed, and that the plaintiiTs were 
bound to prove that they were entitled to tec'over it (Bkagirntk Patoni 
V. Ram Lochan Dcby 8 Calc., 275) An ex ^decree obtained 
against the Registered tenant is not admissible as evidence against an 
unregistered transferee not a party to it {Ram Ntirain Rai v. Raw Kumar 
ChandrUy 11 Calc., 5^*2). On the other band, in CAandnt Kumar Datta 
V. Jai Chandra DaltUy (19 W. R., 213), it w.is said that a defendant who 
omits to defend and allows an cx parte decree to t>e passed against 
him cannot afterwards object to the decree as no evidence. And in Ram 
Sundari Dtbiv. Ram Prasad SadAUy (8 W. R, 288), and Durga Char an 
Chaturjis. Day a Mayi Dasr (20 W. R., 243), (which were both cent- 
suits), it was declared that decrees do not become ineffectual because 
they have not been executed. Then, in a later case decided by a Full 
Bench, it was held that an tx parte decree for rent is admissible as evi¬ 
dence of the rate of rent in a subsequent suit between the same parties, 
even though it has become inoperative from not having been executed 
within the period of limitation (Bir Chandra Munikya v. Ram Krishna , 
Shahay 23 W. R., 128 ; 14 B. L. R., 370). In a subsequent stage of the 
same case, it was ruled that a decree obtained ex parte is in the absence 
of fraud or irregularity as binding for all purposes as a decree in a con- 
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tested suit. Such a decree is admissible in evidence, even though the 
period for executing it has expired {Bir C/tafuira Ufanik v. /htrish 
Chandra Das, 3 Calc., 383). See also Mahomed Kona v, Han Mahomed^ 
(24 W. R., 554). In /a^adnntha Dasi s. Taratant Hanurji {(> C. L. 
121), their Lordships of the Privy Council held that the effect of an appeal 
decided by them exparte^ could not on that ground l>e disputed. And in 
Hansa Koer v. Skeo Gobind Havt, (24 VV R., 431X it was held 
that an ex parte decree is admissible in evidence gunnfum 
even against a person who was no paity to it. This conflict 
of rulings was considered in the FuU llench case of Miuihu Svdm 
Shetha Mandal v. Brac^ {16 Calc, 300). !n this ense, four ^ues- 
tious were referred by the referring flencb for the decision of the 
Full Bench, (1) whether an r.r parte decree for rent operates so as 
to render the rate of rent m judicata between the parties ? (3) whether it 
so operates, if the rate of rent alleged by the plaintiff is rented in the 
decree, without any express declaration that iheralc of rent so alleged 
has been proved ? (3) whether it so operates if ihf rale <if rent alleged is 
expressly declared by the decree to have been proved ’ (4) whether an 
cxparte decree operates so as to render any c|uesiion dccirled by the 
decree res juduata in the absence of proof thai siicli decree has been 
executed?The Full tlench answered the fir*,i three questions 111 the 
negative. It was said : -‘The mere suicmeiu of an alleged rate of rent 
in the plaint in a rent suit in which an cx parte decree is made, is not u 
statement as to which it must be held that an issue within ihc meaning 
of sec 13 of the Code of Civil Proccduiti tsas raised belt*con (he 
parties so that the dcfend.tni is concluded by the decree. Neither 
a reriial in the decree of the rate alleged by the plaiiuiff nor a 
declaration in it as 10 the rale of rent which ihc Court considers 
to be proved would operate in such a case as to make that matter 
a res judicata \ assuming, of course, that no such declaration were 
asked for in the plaint as part of the subsiamtve relief claimed, the 
defendant having a proper opportunity of meeting the case.” The fourth 
question propounded by the referring Bench was not answered. In the 
case of Madhu Manjafi Ckaudiiur.ou v Jkumar C. W. 

N., 120), it was held that an ex p>irfc decice for arrears of rent which has 
been duly execuied Ik some evidence as to the i ate of rent. See also 
Mail Lai v. Nripendru Nath Hoi, (2 C. W , N., 172). It is good evidence, 
so long as il is unrcver&ed (A/arannixsn v GolaMr\ 2 C. L. J., 98 n). 
But an ex parte decree which has never been executed is no evidence as 
to the rate of rent {Ham Chandra Datta v. Jfaro Gohindo Hhafiackarji 
\ Q, W. N., cxxvui). 

A suit lies to set aside on the ground of fraud an cx parte decree for 
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rent obtained under Act X of 1859 {G^pini Briisnabi v. Copai Krishna 
Janoy X C. L. J.» loin). 

The new section 753 A added to the Act by s. 47, Act 1 , B. C., 1907, 
deals with the procedure to be followed before parte decrees for rent 
(^an be see aside. 

Bee judicata.-'The decisicm of an issue in a Revenue Court cannot 
make the matter raised in that issue res judicata in a subsequent suit in 
the Civil Court ; for the two Courts are not of concurrent jurisdiction 
(Edan v. Beckany 8 W. R., 175). Thus, the decision of a Revenue Court 
as to the genuineness of a mukaran patiahy coming collaterally in 
issue before it, does not bar a subsequent suit relating to the patiah in 
the Civil Court {Jancssar Das v. Cutsari Laly ii W. K, ^\6 j Chandra 
Kumar Mandal v, Namni Kkanumy 19 W. R., 322). So, a decision in 
a suit under Act X of 1859 that certain land is not Inkkirajy is not 
conclusive in a subsequent suit between the same parties in the Civil 
Court {Hari Sankar Muhhurji'i. Krishna PatrOy^4V^i R., 154; 15 
B. L. K., 238], and a judgment in a suit before a Deputy Collector, 
which decides only questions of rent pronounced by a Court not having 
jurisdiction to decide the questions of title to the property itself cannot 
be regarded as amounting to res judicata in a subsequent suit brought 
to decide the question of title to that property {Khettra Kfishna 
Mitra v. Dlnendra Narain Raiy 3 C. W. N., 202), Whether decisions 
in suits under Act VIII, B. C., of 1869 and under the Bengal Tenancy 
Act operate as res judicnia or not depends on the provisions of sec. 
13 of the Code of Civil Procedure. Accordingly, if the causes of action 
IQ the two suits are dilferent, there can be no res judicata. Thus, a 
suit for kkas possession is no bar to a later suit for rent of the same 
lands (Bhagwan Das v. Shco Narain Singhy 23 W. R., 253), If the 
parties in the subsequent suit are not the same as, or do not claim 
under, the parties in the previous suit, there i$ no res judicata (Wahid 
AH'S. Nath TunihOy 24 W. R., J28 ; Brajo Bihari Mitra v. Kedar 
Nath Mazumdary f 2 Calc., 580). This latter case was decided by a 
Full Bench, and in the argument in it various conflicting decisions 
on the point are noticed See also the Full Bench case of Alimudin 
Biswas V. KajUudiHy 2 C. W. N, cxlvii But in Dwarka Nath Bos v. 
Bam Chandra Aichy <26 Calc«, 428; 3 C. W. N., 266), also decided by a 
Full Bench, it was ruled that a decision in a suit for rent brought 
by a plaimifT against a person who is Jleged to have been bis tenant in 
respect of certain land does not operate as res judicata in a subsequent 
suit brought by the same plaintiff for establishment of his titl^ to the 
land, not only against the alleged tenant but also against the person 
whose title as landlord the tenant defendant had set up in the rent suit. 
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in Gopa/ J?fts v. Gop$ Natk Sarkar (12 C. L R.« 58) it was held that a 
suit for rent \n which the sole defendant denied the plaimitTs title, alleg¬ 
ing that B and, A were his landlords, having been dismisssed on the 
ground that the plalntilf had failed to prove his title, another suit brought 
by the plainiifT against A, B and C (or possession was barred under sec. 

15 Civ. Pro. Code. This decUioo was dissented from in the references 
ton Full Bench in both Alimudin Biswas v. Kafiludisty and Dwarka 
Nath Rai v. Ram Chandra Aichy but in neither case was it expressly over¬ 
ruled. A decree obtained in a previous suit for rent by an ijaradar does 
not operate against the tenant on the question whether the relation of 
landlord and tenant exists in a subsequent suit for rent brought by the 
superior landlord (Baiaram Manda! v. Kartik Chandra Rai^ 4 C. W. N., 
161). If the question for consideration in the subsequent suit is not the 
same as in the previous suit, the former suit is no bar to the Utter {Gopi 
Mohan Maaumdar v. Hills^ 3 Calc., 789). So, too, if the matter in issue 
in the former suit has not been heard and finally decided [Bfindabun 
Chandra Sarkar v. Dhananjai Laskar^ 4 C. L. R., 443 ; Raghu Natk 
Mandat v. Jagat Bandku Basu^ 8 C. L- R., 393 ; Nil Madhub Sarkar v. 
Brajo Nath Sin^h, 21 Calc., 236). Accordingly, a previous decision in 
a suit for rent does not operate as res Judicata in a subsequent suit where 
the amount of rent subsequently accrued due ts in issue (Jotindro Mohan 
Tagore v. Shambhu Chandra BhutUicharjea^ 4 C. W. N., 43) though it 
inuy give rise to a presumption under sec 51, that the rents for subsequent 
years remained the same {^Beni Prasad Kocri v. Raj Kumar GkosAf 6 C. 
W. N., 589). But if the parties in the two suits are the same and the 
self-same title is substantially in issue in both ^uits, the second suit is 
barred (Mohima Chandra Sfazumdar v. Asradha OasiOy 2i W. R. 207 ; 
Gobind Chandra Kundu v. Tarak Chandra BasUy 3 Calc., 145 *, 1 C. 
L. R., 35 ; Bintala Sundari Chaudhruni v. Panckanan Chaudhri, 
3 CalcT, 705). There i$ nothing in sec. 13 of the Code of Civil Procedure 
to indicate that the judgment in the two suits must be open to appeal in 
the same way in order chat the decision upon any issue in the earlier suit 
may bar the trial of the same issue in the later one. So, a decision of an 
issue in a suit in which no second appeal lies to the High Court bars the 
trial of the same in a subsequent suit in which such second appeal is 
allowed {Rai Charan Ghosh v. Kumud Mohan Dutia^ 25 Calc., 371 ; 2 
C. W. N., 297). If the matter at issue in the second suit was directly 
and substantially at issue in the first suit and was heard and finally 
determined, the matter is res judicata (Naba Dur^ Dost v. Bais Baksk 
Chaudhifi, I Calc., 202 ; 24 W. R.,^ 403 ; Man Mohim J)ebi v. Binod 
Bihari Sahoy 25 W. R., 10 ; Batsan Lai Sukal v. Chandi DaSf 4 C. L. 
R., I : Niaenat Khan v. Phadu BMtBoy 6 Calc., 319; 7 C. L. R., 227 ; 
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Kartik Ckandra Ptxl v. Sridhat Muf/derl^ T2 Calc., 563 ; Radka Madhab 
JJaUinr v. Monohar lifukkurjiy 15 Calc., 756 ; L. R., 15 I. A-, 97). So, 
whei) in previous suit brouj^ht by the predecessor in title of the plain tiff 
figain^i the de fen da 11 is for rent, one of ihc questions raised was whether 
the land, in respect of which rent was claimed was mat or lakhiraiy and 
that question was decfde<l in favour of ihc defendants, and in a subse- 
quent ^uit by the pluintitT against the same defendants for possession 
of ceiuin land the defence was ihai ihe land in dispute was their iakhi- 
rtif land, ai^d that the judgment m the previous suit operated as res judi- 
tftias It WHS held iliat, though the picvious suit was one for rent, yet the 
U])NU the (fuest^on whether the hind was wn/or lakkirtij was raised 
diveclly in the suit and, thciciorc, the subsequent suit was barred 
{Knstv.Vixr ,\Tnkh\*p<tdhyti >4, Mokntdi'o Nath Rhandari^ 35 Calc., 13G). 
A hniuglu A suit for rent of the year 130$. The defendant plended that 
ilie rent had been reduced It was found that the abatement pleaded 
wa?; nut cst;tblishe<) A then aued for the rents of 130610 1309. The 
sfinie plea of abiiciiu'ui vv:t» iHKed : held, that the question was rex 
jiuiioiia (Si/it Niitk r Nnthy 3 C. L. J., 26w). But the decision 

of H question of tiilc in ii runt »iM does not openite as res judiCiXia in a 
std)scquent suit iui title, when such question of title was laised only 
incidentally lu the icm suit 'Srih-iri Hannrji v. Kkithh Chandra AVw, 
24 Ch 1 <* , $6i' ; I C*. W. N , 509 ; Allmudin v. Ktxfiludin^ 2 C. W. 

X<, chIsIm Nily>riiafhi Saikar v. Ram NaxaiH Das^b C. W. N., 66 ; 
liarana/h Chakinvartti v. K.tmhn Kumar Chakrinmrt/:\ 3 C. L J., 25^), 
[f the mailer ai i'<ue m a vub^itquent suit ought to have been, but was 
uot raireii m a previous sun, it i:« rrr judnata {^Dinamayi Debi v. Ananko 
M/fft, 4 C L K y yfr) ; Ohursobkk Ahir v. Ram Datla Sitti^hy 5 Calc., 
923 ; 6 C. L R , 537 ; Rkitirnh Dyal Saha v. Sahad^h PodibiVy 1 C. W. 
N., ccih Rm in K/i//axh Matuld v. /iafod/t ,S'n/i/iitr/ l>asi\ (24 Calc, 711 ; 
i C. W. N., 565) n defenda'it wms held entitled to raise the plea of henatm 
notwjlh^tanditig ih'il it was not raided in the previous suit, and in (/mesh 
Chandra Mai/}a v. Rarfliti Das Afai/r.ty (28 Calc., 17) it was said that 
when in a suit f<»r reui, Ihe rent claimed expressly Includes an item which 
lb objected to as an dle^al ress, ibe mere fact that 10 a previous rent suit 
between the iunie p iriie*> regarding the same tenure the defendant did 
not iHise ihe same plea, aiihough he could have done so, would not In the 
abbenoc of u 'iudicial deiennination of tbe point in the previous suit, 
precluvlc him from raiMng the plea *n the subsequent suit Where in a 
previous »uit il had been wrongly held that a permanent lessee was not 
liable to pay cesses, which he had agreed m hU kabulyat to p^y, it was 
held ibar the cliim for c^sscs in a subsequent suit was barred by the rule 
of fis jitdicaUi {PadmaiutmiSinyh v, Rad/ut Singhy 9 C. W. N., 469). In 
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Pannu Sin^h v. Nirghin Sin^k^ {7 Calc, 298 : 8 C. L. R., 310), the plain¬ 
tiff sued for arrears of rent for the year 1282 at the rate of Rs. 2-8 per 
bigha. The defendant alle.^ed that the rate was only fifteen annas per bigba. 
The Judge found that the plaiotifThad not proved that the rate of rent 
was Rs. 2-8 per bigha, and, without finding that the proper rate was 
iifteeD annas, gave the plaintiff a decree for that amount. The plaintilT 
brought a subsequent suit for arrears of rent for the year 1283, when 
it was decided by the Court of first instance and by the lower Appellate 
Court that he could only recover arrears of rent at the rate of fifteen 
ann«a«, It was held, however, that they were wron^, for the Judge in 
the previous suit did not determine the question as to what was the 
proper rent due by the defendant, $0 his decision did not make the 
matter res judicata. Hut in a later case, Jeo la// S/n^k v. Sarfan (it 
C. L R.. 4)83), the facts of which were very similar, this case was dis- 
tipguisbed. In this later case, the plaintiff having in a previous suit 
for rent filled to prove the amount of rent claimed by him, the Court 
in trying the issue, *Vhat is ihc proper amount of rent payable to the 
phiiniiff,'’ gave the plaintiff a decree for the amount admitted by the 
defendant, that amount being less than that claimed by the plaintiff. 
The plaintiff (hen sued the defendant for the rent of a subsequent year, 
and he claimed at the s.nme rate as he had claimed in the previous suit. 
It was held that the decree in the former suit was as to 

the proper rate payable by the defendant, as in the former case the 
Judge had come to a decisive finding as to what was the proper amount 
of rent payable. In Hart Pihari liha^ai v, Pargan Ahir^ (19 Calc., 659), 
it was said that whether in these circumstances the former decision 
acted as res judicata or not, would depend on whether in the previous 
suit dll that had been determined was that the plaintiff should recover 
from the defendants as rent for the period in question the sum admitted 
by them to be due, or whether wUai was decided was that the sum 
admitted by the defendant was the proper amount of rent payable for the 
land in suife^for the year or years in question. The decision in this case 
was followed in Bakshi v. Nisamudia (20 Calc., 505) in which approval 
was expressed of the rule said to be therein laid down, viz.^ that where in a 
rent suit a Judge tries the question and gives judgment on the question, 
what is the yearly rent,” and makes rhat the foundation of his judgment, 
that becomes res judicata between the parties. See also Bhutan Mohan 
Sen V. Dur^a NandDas^ (3 C. W. N, ccciii)- When In a previous juit a 
particular stipulation contained in a habulyat has been held to be valid, 
it is not open to a Court subsequently to try the is^ue whether that parti¬ 
cular stipulation is valid or not (Bishnu Priya Chaudhurani v. Bkaba 
Sundan Dcbya^ 38 Cuk,, 318). When there has been no actual adjudica- 
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tion as to the rate of rent, but a <lecree ^ivtn at the rate admitted by the 
defendant, the decision may be taken to determine the rent claimed in 
that suit and to give nse to a presumption under sec. 51 that the rent in 
subsequent years remained the same {Ben/ Prasad K^er v. Raj Kumar 
Ckobe^ 6 C • W. N., cxx ; Kali Htii v. Pratap Narain^ 5 C. L, J., 93). A 
decision in a suit where the rate uf rent is not in issue does not operate 
as res judicata as regards the rate in a subsequent suit {B alar am Mundal 
V. Kartik Chandra AW, 4 C. W. N., 161). Whether an issue as to the 
rate of rent generally is a direct or an indirect issue in a suit for arrears 
of rent must be detennined with rcfeicnce Co the frame of such suit 
{Hajep%dra Nath Chose v Ttxf'wnf^m Dasi., \ C. I-. J., 248). Where the 
decision whether certain lands were included in the defendant’swas 
not necessary for the decision of the suit, it cannot be res judicata in a 
subsequent suit brought by the plaiiujff ngnmst the defendant to establish 
his title to these lands and for khas possession {Sahixdeb Dhali v. Ram 
Rudra Haidary 10 C. W N , 820) In Raxh Dhari Cop v. Kkakon IjingK 
(34 Calc., 433 \ it has been ruled that in u suit for arrears of vent, 
when the plaintiff fails ti> prove that the defendant holds at the rate 
alleged, it is not the duty of the Court to ascertain what is a fair rate, 
unless asked to do so and it was pointed out that the case of Pannu 
Sin^rh V. Nirfrhin Ijinerhy {7 Calc., 298) does not lay down that it i$ bound 
to do so. Previous decrees for cesses at a certain rate obtained by a 
landlord against a ten an i do not operate as res judicata in a subsequent 
suit for cesses claimeil at a higher rate, although they are admissible as 
evidence in the suit and may raise a presumption against the tenant 
{Ricketts v. Ramesvjar MdtOy 28 Calc, 109). 

In a previous suit for rent against a permanent tenure-holder in a 
permanently settled area, it was held, following a ruling of the High 
Court, that the plaintiff could recover interest on the arrears only at the 
rate of 12 p» c. p. a, The ruling referred tu was subsequently overruled by 
a P'uli Bench : heldy that the case must be decided by the law as it stood 
when judgment was pronounced, that the plaimifT could recover at the 
higher rate mentioned in the defendant’s kahulyat, and that the decision 
m the previous suit was not res jutkeafa {Alimunnissa Chaudkurani v. 
Siama Charan Rai^ 32 Calc, 749; 9 C, W. N., 466 ; i C. L. J., 176). 

See also notes at p. iSi on *• Res judicaia in cases of claims for t educ¬ 
tion of rent and at pp. 340—342 on “ Res judicata in seUhntent cases ’ 

144. (1) The cause of action in all suits between 
Jariadiotion tu landlord and tenant as such shall, for the 
SHof**purposes of the Code of Civil Procedure, 
XXV of 188*2. be deemed to have arisen withii\ the 
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local limits of the jurisdietiou of the Civil Court 
which would have jurisdiction to entertain a suit for 
' the possession of the tenure or holding in connection 
with which the suit is brought. 

(2) When under this Act a Civil Court is author¬ 
ized to make an order on the application of a landlord 
or a tenant, the application shall be made to the Court 
which would have jurisdiction to entertain a suit for 
the possession of the tenure or holding in connection 
with which the application is brought. 

« Venue of suit for rent of fishery.**Under this section it has 
been held that a suit for the rent of a jalkitr or fishery can be brought 
in the Court where a suit for possession of the fishery will lie {Shibu 
Haidar v. Golap i'hisiy 1 C. W, N.. Ixxxvii). A suit for re¬ 

covery of rent due on a tenure for usani not exceeding Rs. jooois 
cognliable in a Munsifs Court, although a suit for recovery of posses* 
sion of the tenure, the value ot which is Ks. 4500, lies in a Subordinate 
Judge’s Court {.Fazlur Riihim v. Dwtoka Naik Chaudhuriy 7 C. W. N,, 
403 ; 30 Calc, 453). ^ suit for the rent of a hshery is entertainable in 
ordinary Civil Courts, which have jurisdiction in rent suits {Skib Frofiiul 
Chitudhuri V. Vakaz 33 Calc., 601}. 

Jilrisdiotion of Small Cauise Court.—Suits for recovery of rent, 
other than house-rent, are excluded from the jurisdiction of the Small 
Cause Court under art (8), Sched. 11 , Act IX of 1887. A Mofussil Small 
Cause Court has, therefore, now no jurisdiction to entertain a suit for 
arrears of rent of home-stead or bas/u land ((/ma Churn Mandat v. 
Ilijari Bewahy 15 Calc., 174). But a suit between landlord and tenant 
for the recovery by the tenant of excess payments taken by the landlord 
in respect of the rent of the holdini; is a suit of the nature cognizable by 
the Court of Small Causes, and therefore, no second appeal lies ^ere 
the amount claimed is below Rs. $00. All that section J44 does is to 
determine the venut^ but it has no beanng on the question of thtf nature 
of the suit {Ranga Rai v. Holloway^ 26 Calc, 842 ; 4 C. W. N., 95}. 
SeeaUo Ganesk Hat hi s* Mehta (6 Botn., 1S8). A suit 

brou^t by a^ assignee of a landlord for recovery of arrears assigned 
after they fell due is excepted from the cognizance of the Court of Small 
Causes {Sri$k Chandra Basu v. Nasim /(usi, 27 Calc., 827; 4 C. W. 
N., 3 S 7 )* 3 ) (SX PP* ^ 9 - 
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146 . Every utub or gumashta of n landlord em- 
Niiba or gn. powered in this behalf by a written 
cognizedagente. authority ufider the liand of the landlord 
XIV of i» 82 . shall, for the purposes of every such 
suit or applieatiou, be deemed to be the recognized 
agent of the landlord within the meaning of the 
Code of Civil Procedure, notwitlistanding that the 
landlord may reside within the local limits of the juris* 
Jdiction of the Court in wJiich the suit is to be iustitu- 
ed or is pending, or in which the application is- made. 


This section should l>e read in conncct<on with sec. 187(1), which 
empowers an agent to represent a landlord in proceedings in Court in 
every way, unless the Court otherwise directs. 

Stamp duty.—The written authoniy referred to in this section must 
be stamped as a power of attorney under art 50, Sched. 1 , Act I of 1879 
The explanation to this article provides chat for the purposes of this number 
more persons than one when belonging to the same hrm shall be deemed 
to be one person. The Madras High Court have held under ihis^rtirle 
that a document given to one persem by thirty-six per«4r)i]s jointly interest¬ 
ed in a certain sum of money authorizing him to receive payment thereof 
is subject to a stamp duly of one rupee under art. 50 (b). But the 
Calcutta High Court have held that when an instrument contains a several 
power of attorney conferred by two or more persons, it requires a sepa¬ 
rate stamp for each power {/n the mtUUr of Jai Krishna Mukkurjiy No. 
1504 of 18B5, decided loth December, 1885, (Sec Board’s Circular, Dec., 
1885, p. 108). 

A Court in which a suit for arrears of rent is brought on behalf of one 
person, through the agency of another, is entitled to inquire as to the 
agent’s authority : if that is not proved, the suit fails {Nam Narain Sinj^h 
V. Raghu Nath Sakai ^ 19 Calc., 678). 

A Naib or Gumashta cannot sue in bis own name—Any 
applicarfon or act in, or to, any Court, required or authorised by law to 
be made or done by a party to a suit or appeal may, except when other¬ 
wise provided, be made or done by recognized agent [ sec 36, Act XIV 
of 1883 )*. But a recognized agent cannot institute or defend a Ait or 
appear in his‘own name { hfokha Hurakraj Joskin. BisM5S7i;ar DaSy 
5 B. L. K., App., n : 13 W. K., 344}. So, a gumaUka must institute a soil 
in tht name and on behalf of his master {Madhu Sudan Singh v. 
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Moran Co,^ 11 W. R. 43). ^He c^naot sue in his own narne^ and can 
only conduct the suit for his employer like any other agent (Kunjo Bihari 
Rai V. Puma Ckaturji^ 9 Caic. 450 \ 12 C. L R.f jS)* 

e 

A Naib or Gamaetha oaunot grant leases.—It does not fall 
within the ordinary scape of the duties of a tnofusiU naib to grant leases 
or pattaks. It is requisite in such cases that express authority should be 

4 

proved to make the gr«*tnts valid (OoUik Mnni DM v. Asimudin^ \ W.R. 
56 ; Uma Tara^. Pina Bibi^ 2 W. R., 115 ; Panchanan Uasu v. Pinn 
Mokun Di'by 2 VV, R. 225 ; Knii Kumar Diis v. Anis^ 3 W. R., Act X, 
T ; Annada Prasad Banurji v. Chandta Sikhar Dcb^ 7 W. R, 394 ; 
Abilak Rai v, Dalial Hai^ 3 Calc., 557). 

A Oumaahta cannot consent to the transfer ot a bolding.— 
The purchaser uf a raiyaii hohhag is bound to comiimnit ate with the 
and obtain his consent to the tianffer ; without this being 
done, a receipts of rent ar^ not binding on the Ziunindar 

{^Hhajohari Banik v. /ika (J/mlam AB\ 16 W. R., 97). 

Limitation •-•A suit for an .account l>y a landlord against his agent 
on ihc basis of a registered agreeniciu is governed not by the 3 years 
rule laid down m art. 89, but by the 6 years rule laid down in art. 116. 
The lime runs from ihc date when the contract to render accounts U 
broken. If under the coiur.ict the account has to be rendered at (lie 
end <if every year, theplnintiAF is nut entitled io aciounts for more 
than f> years. If the agent does not hold under registered agreement, 
the case would be ^oi'erned by ait. ii5, {Mo/ifai Basu v. Amin Chand 
Ckiittopadhya^ 1 C. L. J. 2 ia). 

A landlord’s agent cannot retain illegal cesses oollected 
by him —A landlord’s agent is liable to pay to the landlord any sums 
collected from the tenants as kharcha or illegal cesses, and a suit 
by a landlord for recovery of such sums is maintainable ( Nagendra 
Bala Dasi v. Guruiitiyal Mukhurji^ 7 C. W N., 535 ). 


Speohd register 
of suits. 


146 . The particulars referred to in section 58 of 

the Code of Civil Procedure shall, 
in the ease of such suits, instead of 
XIV ot 1882 . being entered in the register of civil 
suits prescribed by that suction, be entered in a special 
register to be kept by each Civil Court, in such form 
as the Local Government may, from time'* to time, 
prescribe in this behalf. 
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Form of B^giotor.—Tho Loc&l Govornment has directed that the 
special re^ster to be kept by each Civil Courti under the provisions of 
this section, shall be io the form prescribed by sec. 38, Act XIV of 
and numbered asi (6 in the4th schedule annexed to that Act (NotidcatioR 
dated tbe 20th February, 1886, published in the Calcutta GazetUcA 
March 3rd, f886, Part p. 

Special* Begieter of rent suits for statiatioskl purposes 
only.—The provision in Act VlII of 1869, U. C., directings suits institute 
ed under that Act to be entered in a separate register was for statistical 
purposes, and not for the purpose of separatin^^ into parts tbe Jurisdiction 
exercised by oue Court, so as to render a suit brought under that Act 
liable to be struck off in order that a fresh suit might be brought under 
Act VIII of 1839 in the bame Court and on the same cause of action, 
even supposing that the suit was not really a suit for rent, and that the 
consideration stipulated to be paid for the defendant’s occupation of the 
land was charity and not rent (JallaluMmv. Hurne, 18 W. R., 99). 
The mere face of a suit having by some mistake of the office been regis¬ 
tered ia the book of rent suits does not conclude the ptaintiiTor render 
his suit liable to dismissal {Kamnaratn Nobin Chandra 

Murda/arashy 18 W. R., 208}. There ^should be no question in the mind 
of a Court is to which side of the Court is to entertain the suit, or under 
what Act it is to be tried. It was one of the purposes of the legislature, 
when ^it removed the cognisance of a certain class of actions from the 
Collector’s Court to the Munsifs Court that there should no longer be any 
question in any case whether the suitor had invoked the exercise of the 
right jurisdiction, and whether the t^urt was competent to do complete 
justice between the parties. It is the plain duty of n Court when a suit 
is brought before )i to entertain it and to endeavour to try tbe matter in 
question between the parties upon the whole merits {Puriap; Datta 
Rai V. Fcku Rai^ 19 W, R., 160). Two causes of action, one by plaintiff 
as purchaser of arrears of rent, and the other for rent due, were held to 
be properly joined in one suit cognizable by the Civil Court without any 
such distinction as that of different sides of tbe Court {Bkagwan Sakai 
V. Sangessar Chaudkri^ 19 W. R-, 43r). A Civil Court has jurisdiction 
to try a suit for possession whether it be brought under Act VTI I, B. C., 
of 1869, or as a regular civil (,Gobind Maktuny. Ram fChtlawan 
Singhy 22 W. K., 47^)* 


1¥1. Subjwtt to the pr{*vi8ion8 of section 373 of 


8uuocti4ivc rout- 

NuiU. 

XIV of J8H2. 


the Code of Civil Procedure^ where 
a landlord has instituted a suit 
against a raiyat for the recovery of 
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any rent of his holding, the landlord shall not 
institute another suit against him for the recovery 
of any rent of that holding until after three months 
from the date of the institution of the previous 
suit. 


t 

Objoot of the aeotion.—The object of the section, according to 
the Select Committee, was prevent raiyats being harassed by 
successive suits for rents when by agreement or custom a larger number 
of instalments than four may be established.” (Selections from papers 
relating to Bengal Tenancy Act, 18S5, p. 38;;. 


• [147 A. (/) The provisions of section 375 of the 
CoiTFromiM of Code of Civil Procedure shall not apply 
iwidiord**^ft>i’d to between landlord and tenant 

wnanl. ^ ^Uch. 


(;2} If any suit between landlord and tenant as 
such is adjusted wl^olly- or in part by any lawful 
agreement or compromise, or if the defendant satisfies 
the plaintitf in respect to the whole or any part of the 
matter of the suit, the Court shall pass a decree in ac¬ 
cordance with such agreement, compromise or satis¬ 
faction, so far as it relates to the suit: 

Provided that no decree shall be passed in accord¬ 
ance with any agreement or compromise the terms 
of which, if they were embodied in a contract, could 
not be enforced under this Act. 

(d) Where any agreement or compromise has 
been made for the purpose of settling a dispute as to 
the rent payable, the Court shall, in order to ascer¬ 
tain whether the effect of such s^reeinent or compro¬ 
mise would be to enhance the rent in a manner, or 
to an extent, not allowed by section 29 in the case of 
a contract, record evidence as to the rent which was 
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legally payable immediately before the period in 
respect of which tlie dispute arose. 

{4) Where the terms of any agreement or com pro* 
mise are such fvs might unfairly or inequitably affect 
i}\e rights of third parties, the Court shall not pass 
a decree in ueoordance with such agreement or com¬ 
promise, unless and until it is satisBed by evidence, that 
the statements made by the parties tliereto are correct. 

lUjuUration.-^A, rv proprietor, agn‘c« tbiit JI, hi8 toriAnt, nhal] be recorded 
fte an oocupnm;y*raiyAt; tliU afTf'cU the rii^hU of tho t^nantfi of H. The 
Cuurl muel, under euh'Houtioo (4)t inquire whethor // tn a tenure*holder or a 
raiyat ub duilried in section ft. It tho (iuurt ilnda uu the evidence that H U a 
ru^yat, it may pa^a a decree in nccord.uico with tUo agreement, but ehall not 
do nQ if it hrida that Ji le a 1 onure-holder. 

(6) A decree jiassetl in accordance with any lawful 
agreement, compromise or satisfaction shall be final 
SC) far as it relates to so much of the subject* matter 
of the suit as is dealt with l)y such agreement, com¬ 
promise or satisfac^tion.] 

Tins section w.is added by sec. 42, Act I, 0 . C., 1907. Its object Is 
explained lo the N'eUes on Cl.iU'tes uf the HiJ) of 1906, as follows : 

** The proposed h^^vIh'U ) 17 A is inUuidvd t4> give tu Oivil Courts the same 
powt^r tu disregard iUeg«l an<l iuoqUit^hlu roniprominos regarding rent and 
other maltete hi siiitB between landlord and i«uant as auuh, as it is proposed 
to confer upon Kevrnm* OtHcerR ougaged in the prc{>arAth>n ui lUa reoord^of* 
righlA Soction n7*'> of th<» Ofvie of Civil Prooodiiro goi'cnis com promisee 
hlod in auilA an<ler the present law, auu there is reason to believe that decrees 
have been passed giving elfact to romproioisefl containing illegal and inoqui* 
table pro visions, and in particular that the provisions of section 29 regard* 
ing the limits of enhancement of rent by coninutl between landlord and 
tenant have freqacntly been uullifiod iu ibis way.'* 
note to sec. 109 B, p. 350. 

In all areas for which a record-of rights 
lias been prepared and finally published 
under auh-section (5) of section 103 A, a 
Civil Court shail, in all suits between 
landlord and tenant as such, have I'egard 


1147B. 

Regard to lie 

K id by Civil 
urtB to onlri* 
sain reofjnl-of' 
rights. 
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to the entries in such reeord-of rights relating to the 
subject-matter in dispute which may be produced 
before it, unless such entries have been proved by 
evidence to be incorrect ; and when a Civil Court' 
passes a decree at variance with such entries, it shall 
record its reasons for so doing.] 

This section added by see. 43> Act I, B. C, 1907. In the Notes 
on Clauses of the Bill ii was said : 


The proposed seotinn 147 B U intended to define more oluarly the force 
to bo Attached to enlHoe in the reci>rd'Of*rig1ilit in proceedings (Uid nuiti 
between land lord and tenant os xticb. Uitdor the present Aot, (section lOSB), 
Much on trine are presnn led tt> be correct until the oontrAry is proved. But 
oases have occurred which indicate that it is douhtiul whether the Courts 
pay sufficient attoation tu UiIh prosumplioii. It is proposed therefore to 
provide that tlie Courts shall have regard tf> the entric^s >n the record*0!* 
rights» unlaHM suuh entrioe have Wii proved by evidonue to be inoorrect» and 
that when a Oiurt passes a douree at variance with such entrios, it shall 
record its i*ea8onft for so doing." 

The expression *^suhject*niaiter in dispute''w«is introduced into the 
section by the Select Committee on the Bill of IQ06, as they considered 
the Court should have regard to entries in the record-of-rights 
which may be firoduccd before if, and which are relevant to any matter 
in dispme between the landlord and tenant.’' 


(Vocedure 111 
rent Muits. 


148. The following rules sliall 
apply to suits for tlio recovery of rent- 


(a) sections 121 to 127 (both inclusive), 129, 305 
and 320 to 326 (both inclusive) of the 
Code of Civil Procedure sliall not apply 
to any such suit: 


XIV of 1882 . 


(if) the pJaiut shall contain, in addition to the 

particulars specified in sectiou 50 of the 

XIV of 1882 . ' .f. 

Code,of Civil Procedure, a statement 
of the situation, designation, extent and 
boundaries of the land held by the tenant; 
or, where the plaintiff is unable to give the 
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extent or boundaries, in lieu thereof a de- 

f 

scription sufficient for identification : * 

{(67) where the suit is for the rent of land 
situated within an area for which a record- 
of-rights has been prepared and fiinally 
published, the plaint shall further contain 
a list of the survey plots comprised in the 
tenancy and a statement of the rental of 
the tenancy according to the record-of- 
rights, unless the Court is satisfied, for 
reasons to be recorded in writing, that the 
plaintiff was prevented by any sufficient 
cause from furnishing such list or state¬ 
ment : 

Provided that, in all cases iu which the Court 
admits a plaint which does not contain 
such statement, the Court shall, and 
in any other case in which it sees fit 
the Court may. require the Collector to 
supply, without payment of fee a verified 
or certified copy of, or extract from, the 
record-of-rights relating to the tenancy ; 
{b2) where an alteration has been made in 
the area of the tenancy, since the record- 
of-rights was prepared and finally published, 
the plaint shall further contain a statement 
of the rental of the original tenancy accord¬ 
ing to the record-of-rights, together with 
a statement showing haw the amount of 
rent claimed in the suit has been computed.] 
(c) the summons shall be for the final dUposal of 
the suit, unless the Court is of opinion that 
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* the summons should be for the settlement 
of issues only; 

(rf) the service of the summons may, if the High 
Court by rule, either generally, or specially 
for any local area, so directs, be effected, 
either in addition to, or in substitution for, 
any other mode of service, by forwarding 
the summons by {)ost in a letter addressed 

XIV f 1 B 66 . ^ defendant and registered 

under Part III of the Indian 
Post Office Act, 18G6 

when a summons is so forwarded in a letter, 
and it is proved that the letter was duly 
{K)8ted and registered, the Court may pre¬ 
sume that the summons has been duly 
served ; 


(^) 

if) 


a written statoinent shall not be filed without 
the leave of the Court; 

the rules for recording tho evidence of wit¬ 
nesses prescribed by section 189 
of the Code of Civil Procedure 
shall apply, whether an appeal is allowed or 
not; 


XIV of 18H2. 


[ {f) when any account-books, rent-rolls, collec¬ 
tion-papers, measurement-papers or maps 
have been produced by the landlord before 
any Court, and have been admitted in evi¬ 
dence in a suit pending therein, copies of, or 
extracts from, such documents, certified by a 
duly authorized officer of such Court to be 


(1) Now read **Ch»ptor VI d tho Indima Pott Offico Aci» 
28 
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true copies or extracts, may, with the ger- 
mission of the Court, be substituted on the 
record for the originals, which may then be 
returned to the landlord ; 


and thereafter copies and extracts, so certified, 
may be admitted in evidence in any other suit 
instituted in the same or any other Court, 
unless the Court before which they are prp- 
dueed sees fit to require the production of 
the originals;} 

(g) the Court may, when passing the decree, 

order on the oral application of the decree- 
holder the execution thereof, unless it is a 
• decree for ejectment for arrears ; 

(h) notwithstanding anything contained in section 

232 of the Code of Civil Pro¬ 
cedure, an application fnf' the 

execution of a decree for arrears obtained by 
a landlord shall not be made by an assignee of 
the decree unless tlte landlord’s interest in the 
land has become and is vested in him. 


XIV of 1882. 


Extended to the Chou Nagpur Division except the district of Man- 
bhum (Not., Feb. 9th, 1903) but fur section 50 of the Code of Civil Pro- 
cedure in cl. (b), read sections 46 and 47 of the Chot«a Nagpur Landlord 
and Tenant Procedure Act : see Appendix V. 

Clause (a) Seotione of Civil Procedure Code inapplicable. 
—Sections isi to 1^7 of the Civil Procedure Code relate to the examina¬ 
tion of parties by interrogatories* Section 129 gives a Court power to 
order discovery of documents. Section 305 empowers a Court to post¬ 
pone a sale to enablo the defendant to raise the amount of the decree by 
mortgage, lease or private sale of the (Property. Sections 320 to 326 
rdate to the transfer to the Collector for execution of decrees relating to 
immoveable pri^rty which the Local Government with the sanction of 
the Goveroor-GeimHl tn Council may effect by notification In the official 



SOC. 14^.] 


PROCEDURE IN RENT SUITS. 


435 


Gasette. From this clause as well as from sec. 143, it would appear 
that the provisions of the Civil Procedure Code relatieif to execution, 
including' those of s>ec. 244, are applicable to decrees obtained under this 
^Act. The transferee of a portion of a holding is a representative of the 
judgment'debtnr within the meaning of s. 244, C. ?. C. {BacAAu Lai 
S<thu V. BisAu Nath Jka^ 11 C. VV. N., cxii). 

The provisions of sec. 244 apply to proceedings in execution of decrees 
under Act VIU of i 869» B. C., but not under Act X of 1859 (Brajo 
Gopal Sarkar\. Basirunnissa Bthi^ tj Calc., 179?. 

* Clause (b).-*Extent and boundaries of land to be specified 
in plaint—The provisions of this clause are imperative ; yer, in suits 
for the recovery of rent, (he extent and boundaries of the land held by 
the tenant would not seem to be material, except a hen the amount of 
rent recoverable depends on the area of the land and the rent is to be 
calculated at so much per bighu. Such particulars would seem as a 
general rule 10 be requited only in suits for the recovery of possession 
{hfithotmd Ismail v. Dhandar Khhof Nartun^ 25 W. R., 39). If either 
the landlord or the tenant desires to have the situation, quantity and 
boundaries of the subject of the tenancy determined, this can always 
he effected by ail application under sec. 158. It has, however, been 
held that a suit for arrears of rent, where the plaintiff claims a certain 
rent as payable in respect of certain lands mentioned in the plaint, and 
(he defendant denies the occupation of these lands at the rents alleged 
by (he plaintiff, but admits that he holds other lands at different rents, 
the proper issue to be tried is whether the d*fend.MU holds the lands 
sec forth in the plaint at the rent specified. A simple issue as to whether 
the defendant holds the jam ts set forth in the pUint under the plaintiff 
is not sufficient {Bkaichal Nnsyo v. Sh^mnayisi Afahomed^ l C. W. N., 
152), and in Rash Dhari Gop v. Khokan (24 Calc , 435), it has 

been said that “from sec. 148 ( 4 ) of the Bengal Tenancy Act ic would 
seem to be necessary that in a suit for the recovery of rent the land in 
respect of which that rent is payable should be clearly defined.” In a 
later case {Pizaruddin Laskar v. Amhica Cha^an Milra^ 5 C. W. N., 
121), however, it was laid down that in a rent suit it is not absolutely 
necessary to give the extent and boundaries the lands in respect of 
which rent is claimed, and that wherp there is difficulty in giving these 

particulars^ it would be enough if a descriptiqp sufficient for identification 

% 

is given. In this suit, the Lower Appellate Court had decreed the suit 
without deciding the question of the area of the lands, and leaving that 
question open, and it was held that its decision was correct and did not 
contravene tbe provisions of this clause. See also Ditrga Charon Laha 
V. Kola Chand Biswas^ (7 C, W. N., 61$}. There is nO provision in the 
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Civ. Pro. Code authorising the dismissal of a suit on the ground that 
land in dispute as described in the plaint cannot be identi6ed {Jaladhar 
Mandal v. Kinu Mand^tty 1 C. W. N, clxxxix. See also Kazim v. 
Danesky 1 C. W. N * 574 ; Kriihnnyn Navada v. Panrhu^ 17 Mad., 187)% 
But in Murari Aft^/tan lUb v. Amrileswtiri Debi^ (1 C. L. ]., 27 «)» it 
was held that the plaint did not comply with the provisions of this 
clause, that the description given therein was not suffiLient for the 
identification of the lauds, and that the suit must be dismissed. 

New clausea (bj) and (b3).- 'rhe Select Committee in their 
report on the bill of 1906 say with reference to these clauses 

'*We are of opinion tlmt it ih necessary Ui rcf^nire the Court to record 
reasons when it diepi^nsea with a stAtenient in Uw plaint. Unlees this i 
done, so roe Uudlerdn will file plainte not containing thu required parti culais, 
and to save thomselvea tuniblo, Muiieilfs wilt continfio to decree according to 
the claims without reference to the rcoord-uf-rights. If the Muneiff is re¬ 
quired ti> record his rf^MOiis f<*r disjwnsing with the slatetnent of tho rental 
aocorUlng to the rcconl, he will inKiet on such particulars being furnished 
wherever possible. 

Wu consider that in udilition to u tiiatement of the rcnial of a tenancy, 
tho pUmt should show the eurvey-plet nurabeis comprised in tho holding. 
The Court should not b<» allowed to liave any ukcuso for nut nderring to the 
entries in the record.of-riglila. Where a plaintiff, for a giasl and sulBcionl 
reaer»)i, fails to produce a atatuinent ol tho rnnul or a list of survey plot 
num hors, the Court should be obliged to c ill for a <x>py of the record from 
the Culloctur. Wu think that delay will be prevented and corruption of the 
amia oheckod if in all cases the record-ol-rights is supplied by the Collector 
direct Ui tho Court. No /oce should be ^hargotl in any case for tho copies. 

We have thought it De’:essary to make it quite clear that a statement of 
rental and of suwey plots in the plaint will be ueceasary, in cases where, 
Ainco tho record wan finally published, a holding has lioen divided during 
partition proceedings, or amalgamated with another hi tiding, or iu other ways 
treated so as to obscure tU identity.'' 

Clause (c^-^Thd sutnmons.—The provisions of ihis clause ^how 
that ordinarily issues need nol be framed in lent suits. High Court Circu¬ 
lar, No. 372 of the 4th February, 1871, issued under the provisions of Act 
YII I, (U. C), of 1869, directs that no suit for arrears of rent is to be pro¬ 
ceeded with cxpar/e until ibe expiry of 14 days from the date of the 
service of the summons. (High Court's Circular Orders, Civil, Chap. 
^iP* 53)* 

Clause (d).—Service of summons by poet—The High Court 
has not yet framed any rule for the service of the summons by post. 
The latter p;ir( of this clause is in accordance wuh the rulin)^ (a the 
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cases of Lutf AH Miah v. Pian MoAm Rai (16 W, R., 223), and 
Jogtndra Chandra Ghosh v. Dwarkanatk Karmokar^ (15 Calc., 681), 
in which it was laid down that a person refosini' a registered letter sent 
by post cannot afterwards plead ignorance of its contents. 

Claase (e).—Oourt'faes OQ written statemeota.—A written 
statement filed b y a defendant in a civil suit at the first hearing does not 
require a Court-fee %wti^{Cluraj; Ali v. Kadir Mahomed^ 12 C. L. R., 
367 ; Ntigu V. Yeknathy 5 Bom., 400). A written statement called for 
by the Court after the first hearing is also exempt from CourWce duly 
under sec. 19, cL iii. Act VII of 1870 {Nagu v. Yehuxth^ $ Boro , 400). 

Clause (f).—Evidence bow to be recorded.—In suits for the 
recovery of rent whether an appeal is allowed or not (see sec. 153), 
evidence is to be recorded under sec. iS<) of the Civil Procedure Code, 
which provides that evidence need not be recorded at length ; but the 
Judge as the examination of each witness proceeds, shall make a me. 
moranduin of the substance of what he deposes, and such memorandum 
shall be written and signed by the Judge with his own band, and shall 
form part of the record.’* 

In a suit for ejectment, the Munsif, instead of recording the evidence 
in full In the language of the Court, recorded it in English, as if it were 
H suit for rent : h(^/dy that this was .1 meie irregualarity which was cured 
by sec. 578, C. P. C. (Prt/an Lai Gin v. Fafashr^ 11 C. W. N., 826). 

Clause (ffj —In the Notes on CLiuses to the liill of 1906, it was said.— 

** Much inronTcniencv is caused to landlords, owing to thuir original rent' 
rolls, collection and ineasiiremsnt pipers ami account books having to he 
eimultanoouily lilod in Court in ditferent suits for the rocovory of arrears of 
rent. The new clause {f) provides that, when the originals havo boon 
once produced in Court ia any Huit, tho liudloni may he permitted to file 
certified oopiee of extracts in suhsequent miits." 

The clause was modified by the .Select Committee, who observed 

We think that the provisions of the clausa should he extended to maps, 
and that original copiea and extracts should not acquire the evidential value 
proposed, nnlesi the originals have bean not only produeod but also admitted 
in evidonea.” 

Olaiasd (^).—Ezooution of decrees of ejeotmeot for arrears. 
—A decree for ejectment for arrears of rent is not in any case to be exe¬ 
cuted for fifteen days [sec. 66 (2)], which period may be extended [sec. 
66 (3)]. In such a case execution on the oral application of the decree- 
holder obviously cannot be granted. 

Clause (h}.—AB6ignm on t of decrees for arrears of rent.— 

A sale held in execution of a decree for arrears of rent on.an application 
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by the assig'sce of the decree when the landlord*j interest in the -f>ro^ty 
itself is not transferred to the assignee, passes no title to the auction-pur¬ 
chaser. A purchaser of the same property at a sale held in execution of 
a mortgage decree obtained after the hr»t sale acquires a good title 
as against the first purchaser {Guru Ckara>t Nath v. Kartik NiXth^ lo C. 
W. N.t 44). The provisions of this clause do not apply to a case in which 
a decree is transferred by operation of law r. g.y when the decree-holder 
dies, and the right to execute the decree vests in his heir or representa¬ 
tive {Uma Sundari Dasi v lirajanaih BJiattackarji^ li Calc,, 347). The 
word ^'assignee” as used in this clause does not include trustees who 
execute decrees under an assignmeot* which is not for their benefit but for 
the benefit of the heir of the assignor (Chhntrapat Sin^h v. Gopi Chand 
Bothra^ 36 Calc,, 750 j 4 C. W. N., 446). 

The fact that an assignment of a decree for arrears of rent was made 
before the coming into force of the Tenancy Act wdl not protect from the 
provisions of sec. 148 (^) an assi)j nee who proceeds to execution after¬ 
wards \ but execution cannot be refused where before that Art came 
into operation the assignment bad been recognized by a Court of exe¬ 
cution under sec. 232 of the Civil Procedure Ciide {Kixilaih Chandra 
Rdi V. Jadunatk Rui^ 14 Calc., 380). When a decree for rent had 
been passed before the passing of the neng«il Tenancy Act, and had 
been assigned to a henam'dar after the passing of the Act, and exe¬ 
cution had been taken out by him, though the landlord’s interest had 
not become vested in him, and certain fa/tdhi had been sold on his 
application and had been purchased by himself, 11 was held that the 
sales were bad and could not be regarded as sales at which the purchaser 
became entitled to the Muh^ free of all incumbrances. Though the 
decree was passed under the former Rent Act,” it was said, “the assign¬ 
ment of the decree and the application for execution by the assignee 
having been made after the Bengal Teuancy Act came into operation, 
clause (h) of section 148 of that Act must apply to the execution pro¬ 
ceedings ; and the sale upon such an application, which is prohibited 
by that clause, must be held to be 00 sale under the rent law” (ShasAt 
Bhutan Cuba v. Ca^^an Chanilra Sahay 22 Calc,, 364).In a case in 
which an ijaradar on the expiry of his lease sold all his decrees for rent 
all arrears of rent due to him to three persons, two of whom were 
his superior landlords, it was contended that section 148 {k) was no 
bar to the execution of (he decrees, as the landlord’s interest had vested 
in the superior landlords on the determination of the ijara. It was, 
however, held that sec. 148 (h) was a bar to the execution, as the 
ijaradar^s interest as landlord had not vested in the superior landlords 
{Dwarkapuzth Sin v. Piarimohan StHy 1 C. W. N., 694). An appli- 
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cation for execution by ^be assignee of a decree which was obtained 
by a« landlord against a defaulting tenant for arrears of rent which 
accrued due between the date of sale of the tenure in execution of a 
previous decree for rent and the date of the confirotation of such 
sale, is barred by this clause, as being one for the execution of a 
decree for arrears of rent (Karuna Mayi Banurji v. Surtndra Natk 
Mukhurjiy 26 Calc., 176}. U has also been ruled that although, if 
a landlord’s interest has been vested in an assignee of a rent decree, 
he - can execute it, yet the decree so assigned ceases to be a 
rent decree and becomes only an ordinary civil ciemand recoverable 
under the Code of Civil Procedure {Din^ Ntitk De V. Golap Mohini Dasi% 
I C. W. N., Sakai Sangahar Chaudkri^ 

(19 W. K., 43O, and the note to sec. 73, p. 334, on the subject of ^^Bach 
rents.^* As to how decrees passed under (he former law are to be exe* 
cuted after the coming into operation of the Tenancy Act, see note to 
sec. 2 (4), pp. ((•14. 

A decree obtained in a suit for rent brought by a landlord who ceases to 
have interest in the land during the pendency of the suit is not a decree 
for rent. When such a decree is assigned by the decree«holder and 
is afterwards re*asiigned to him, this clause is no bar to the execution 
of the decree {Nixgendra Naih Hasu v. Bhutan \fohan Ckakfovarttiy 
6 C. W. N. 9t.^ When the plaintiff in a suit is shown to have been the 
landlord at the date of suit and also at the date of decree, both suit and 
decree would be under the Act, and the fact that thp plaintiff sold his 
interest in the tenure subsequently to obtaining the decree will not 
prevent him from obtaining the benefit of sec. 65 {Kketra Pal Singh 
V. Kritarthamayi Dasiy 10 C. W. N., 547J. ^ 

In a suit for rent by an assignee of the landlord, when the landlord 
admits that be has sold the arrears of rent to the plaintiff, and when 
such landlord is also a party to the suit, it is not open to the Court 
to find that the sale is benami (Amrita Lai Mukhurji v. 'Jiridkar OkasA, 
5 C. L. J., 398 > 


[148A. 


Snits for ar»an 

of reut by co- 
sharer tend- 
lords. 


Where a co-sharer landlord who has 
instituted a suit to recover the rent due 
to all the co-sharer landlords in respect 
of an entire tenure or holding, and has 


made all the remaining co-sharers parties defendant 
to the suit, is unable to ascertain what rent is due 


for the whole tenure or holding, or whether the rent 
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due to the other co-sharer landlords has been paid or 
not, owing to the refusal or neglect of the tenant, or 
of the co-sharer landlords defendant to the suit, to 
furnish him with correct information on these points, 
or on either of them, 

such plaintiff co-sharer landlord shall be entitled 
to proceed with the suit for his share only of the rent, 
and a decree obtained by him in a suit so framed 
shall, as regards tho remedies for enforcing the same, 
be as eflfectual as a decree obtained by a sole landlord 
or an entire body of landlords in a suit brought for 
the rent due to all the co-sharers.] 

This section was adde<^ to the Act hy s. 44, Act I, H. C, 1907. Its 
object is explained in ihe Notes on Clauses of the Hill of 1906 as follows : 

** Uoilerthu prosc'tit law. coti'iulorablo ditlicuUy in ro«1i^ing rents in often 
experienced by co*fUaror tancUnnU, who make rent collections jointly, k, 
duoree for arrears of rout, obtained hy n uo*sharer lor tho amount duo to him 
alone, is a meru moaoy decree {Jog^ftdm NiUJi Oho^k v. Cha}idra 

9 0 . W. N., 472 ) and tho tonunt or holdlnj^, in ra^p>ct of whiuh tho arrears 
are due, does not pass to the purchaser in a sale for tho execution of suoh a 
decree {^^arainn'idin v Okntih, 21 ) Calc., 219 }, aniess he can got 

him sell reoogni.sod by the other co-sbarors. Decreos for arrears of rent 
obtained &y single co-sharers, aro theroforu often of liltlo value, and the 
system is farther objectionoUlo, in thnt it exposes the tenant to the trouble 
of several snoceasive suits brought by difTercni co-sharer landlords, Considor- 
Ing that tho majority of cstaioa in tho provinoo at« held by co-sharer land¬ 
lords, it seams necessary to provido a remedy lor the present state of things. 
As it is often impossiblo to get all the landlords to join in a suit for arrears 
of rent, a single oo-sbarer should bo etnpowered to sue for tho reut due to all 
the 00-sharers, and that the tonuru or holding should pass in exooutioR of a 
decree obtained in such a suit, provided that the other co-sharers have been 
mode parties.'* 

In the Notes 00 Clause 34 of the Bril, now added to the Act as section 
158 B, it is said : 

The object of this danse is Co oonnteract the efleot of several rulings of 
the High Court, two of which are cited above in the note on clause 30 , as 
to the nature o! suits brought by co-shorer landlords for arrears of rent 
and os to the offect of decrees obtained io such suita Their result it that— 
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(1) aniU in which co-aharer landlord# suo for rent arc not r^nt suitH, but 

money suits i 

(2) the provisioDA of section 148 do not ^pply to theoi: 

(5) evidence 10 nneh miiU cannot be recorded nammarily ; 

(4) a second appeal lies in them, while an appeal is barred in the ease of 
" u decree obtained by a aolo landlord ; 

(5) co-aharer landlords cannot sue for four years' rent as Hole land lords can, 

under article 2 (h), Schedule III of the Act ; and 

(6) decrees obtained in euila by co-sharer landlords can bo executed 

within twetvu years, instead oi withiit three, as in case of 

ordinary rent decrees. 

.Suoh results are anomalous and inconvoniont, and the clansc, the intro¬ 
duction of which has 1)cen recommended by the Nigh Court, will have 
the eiTeotof removing them.'* 

The Select Committee in their report say: 

At tho tima when the liill was publlHlicU in tho tiazetls a I'cfcrrnce liad 
been mado (0 a Full bench of the Hi|;li Court in M*hich tho correctness of the 
dQ 0 is)r)n in the <’are (»f Jojffwlro S’ftlh Ohonr. v. Pafian Vhttndfyi fi^hoHc 
(8 C. W. N. 472) WAS called in cjiicstion. In )>oceniher last the Full Donuli 

4 

decided that tho quest Ion pro]»ou tided did not properly arise in the case in 
which it was referred, and declined U» give any decision on the )>eiiit. The 
Hon'ble Chief Jnstioi* ohservnd that as then) ap|Hvirc(l to be u considerable, 
conflict of judicial upimun on the question, it would Iw well if the LogiHlatnru 
settled it. Clause ^14, now ir>8 R, thcrefoir, rrems tu us to be fully justified. 
Wo have ioHcrtcd a new eub.srclion^O” r. the ucw section 148 A,) ‘‘as it 
has Iwen ropresooted Ions thut tho Mclimi would iicd Irfuiefita large class of 
cO'Hharer landlords who etdlect their shares of tho rent separately and are 
not in a positiifu to know the nnionnls of rent duo from tho tenants to their 
CO-sharers, and whether they have been paid ur uot. Huch ce-aharer 
landlords will have no remedy uidcos they arc allow'cd to sue for the rent due 
to them only, or to the entire body oi co-sharors, according to the extent of 
tho iuformation available. Tlio new aub-Boef inn will allow* a oo-sliaror to suo 
for his share only where his co-sharers or tho tenant have neglected to supply 
him with information.*’ Seo also notes to oeo. l.’Vi B, 169, 1H8 A, and sched. 
Ill, arts. (2) and (6). 

149. (1) When a defendant admits that money is 

due from him on account of rent, but 
pleads that it is due not to the plaintifl' 
but to a third person, the Court shall, 
[except for special reasons to be recorded 


Payment into 
Court of money 
admitted to bo 
dus to third 
person. 


(1) Foiuidod on tho omv of Prwbu4 iat v. Ektnnn BittpobtfiJ SuAoi, HV UiUo.. 785) 
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in writiig,] refuse tpO t^e coguis^nce of the plea 

4 

unless the defendant pays into Court the amount so 
admitted to be due. 

(2) Where such a payment is made, the Court 
shall forthwith cause notice of the payment ti^' be 
served on the third person. 

(3) Unless the third person within three months 
from the receipt of the notice institutes a suit against 
the plaintiff and therein obtains mi order restraining 
payment out of the money, it shall be paid out to the 
plaintiff on his application. 

(4) Nothing in this section shall affect the right 
of any person to recover from the plaiutift money 
paid to him under sub-section (3). 

The words in brackets have been omitted by s. 45, Act 1, B. C., 1907. 
The Select Committee in their report un the Bill of 1906 said : 

** It bed been reprceeated that ur e matter of fact a leiiaut pleading that 
tbs rent cUimod is due to a third perwni, or that h is In oxocas of the 
amount due, has rarely if ever been called upou to deposit the amount 
claimed or admitted, liccaiise the Cmirta have given too freo an interpretation 

to the rxceptior« The omission of the words ** except for eprcial teasons 

✓ 

to be recorded in writing,*' by making a de^xieit necessary io every caso in 
wfaich the defendant admits money to be due, will check the setting op of 
false pleas.** 

Sub-Bootion (l).- InterT600r8.—According to the Select Com* 
mittee on the Bill, the object of the rule laid down in this section was 

a 

avoid the complication and de^ay whinh arise from questions as to 
the landlord’s title being raised in rent suits,” and to force the issue of 
disputed tiile to be raised separately and independently of tjie rent suit” 

. Under Act X of 1859, sec. 77, third persons claiming the rent under a 
title hostile to the plaintiff could intervene in siiiu for the recovery of 
rent; but Act Vllf, B. C., of 1869 c^mtaiaed no such provision, and 
neither does this Act This section would therefore seem to adopt the 
rule laid dowA in Lc^<u Mullah v. Kali Dat Rtn^ (8 Calc.^ 238; 
loC. L. R., 581) that where a person sued for rent sets up the title 
of a third party, and alleges that he holds under, and pays rent to, bim, 
such third party ought not to be made a party to the suit so as to 
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convert a simple suk fbv arrears of renf into one far the determination 
of the title to the property, in respect of which the rent is ciaimed. 

Such a suit raises only two tssues^-'t'/s., (1) Does the relation of land* 
lord and tenant ex^t between the plaintiff and vdefeadant ? (2) Are the 
alleged arrears of rent due and unpaid ? And these are questions in 
which tihe plaintiH' and defendant are alone concerned, and no third 

party claiming a title adverse to the plaintiff, can prpperly be made a 

✓ 

paicy to the trial of these issues." in this case it was further said that 
sec. 28 of Act XIV of 1882, which permits of the adding as defendants in 
a suit of persons against whom any right to relief is alleged to exist, is 
not imperative, and that when in a rent-suit the question of the title of 
a third party is raised, it is better for the proper adjudication of the 
question of title, that it should be tried by a competent Court in a suit 
directly framed and brought for that purpose. 

It would seem that this section must be read with section 60 of the 
Act, and that the third person referred to in it must be a registered 
proprietor, and n defendant cannot plead in defence to a claim by a 
person whose name i* registered under the Land Registration Act that 
the rent is due to a third person, wh^se name is not so registered. 


Sub-seotion ( 2 ).-Service of notice.~The notice referred to in 
this sub-section should be served in the mode prescribed by rule 3, 
Chap. 1 of the Gove, rules under the Act. 


Sub BectioQ ( 3 ).—In Debt v. Fratitp Ghosh (14 Calc., 

S 37 )i 'vas ruled that a suit by a third person under sec. 149 


(3) of the Bengal Tenancy Act is ^ot a title suit and need not be stamped 
as such. In this case Tottenham, J., expressed an opinion that such a 
suit is in the nature of a suit for an injunction under the Specific Relief 
Act or ebe a declaratory suiL In Rabittnnissa v. Guljan (17 Calc., 
829}, however, it was said that the object of sec. 149 was to prevent 
tenants being harassed when disputes arise between rival claimants 
to the land In respect of which, the rent is due. In a suit under clause 
(3) of section 149, therefore, the plaintiff is entitled to have the question 


of title a s w^li as .of.possession tried and to obtain the injunction 
therein mentioned. A suit under this clause in which the plaintiff claims 
the rif^ht to receive rent by reason of bis being m possession of the 
land is maintainable, though the decision of the suit may or may 
not ultimately rest on the question of possession merely without refer* 
ence to the question of title. The question of posscssiotf should 
be tried first and the suit dismissed if that question be decided 
against the plaint iff, as he does not rely on bis title: but if decided 
in (he plaintiffs favour, the defendant should bo put to proof of 
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his title (Jadab Lai Rai v. Khttnatikari Debya, 8 C. W. N.j 248). 
A suit contemplated by this section is a suit with reference to the 
money deposited in Court and for an injunction restraining the paying 
out of the money. The section does not contemplatef*a suit for the estab¬ 
lishment of the relation of landlord and tenant {Haranaih Banwji v. 
Ananlti Dast^ g C. W. N., 492I- Where in a suit brought under this 
clausci the plaintiff made out a strong case : Acid that the onus was 
then shifted (0 the defendant and that the plaintiff was entitled to succeed, 
though she could not prove realization of rent from the tenants, her 
case being that the defendant bad prevented her f»om Tcali?;ing them 
{TralMya Mokini v. Kali Prasanna Gkosk^ ii C. W. N., 380). 
In a suit under this section the question of title as well as of possession 
has to be tried, and unlesb the plaintiff establishes his title, he is not 
entitled to the injunction mentioned in sub sec. (3) {.^fakowed Afasknr 
V, Kadir^ ii C. W. N., cxxvii!). 

The provisions of this section do not apply to a suit for rent brought 
by a co-sharer landlord (AVrt Rihurt Ghosh v, Laltt Kumar Mul'kurjt\ 
9 C. W. N., ccxciiX 


150. When a <lefcndaiit {iduiits that money is due 


Payinmit 
Court of money 
a(]mitU*<l lo ho 
due to landlord. 


from liim to the j)lHintift' on account of 
rent, Imt plciwls tliat the amount claim¬ 
ed Ik in excess of the amount due, tho 


Court shall, [exce|)t for special reasons to be recorded 
in writiiio] refuse to take cooni/jmee of the plea unless 
the defendant pays into Court the amount so admit¬ 
ted to bo due. 


The words in brackets have been niniue<l by s. 45, Act 1 , ]l. C., J907. 
See note to s. 149, p. 443. 

Section 150 is highly penal in its character, and it cannot be put in 
force against a defendant unless he has intentionally admitted money to 
be due and has not paid it; and such admission must be In the action 
{Alt A haw mad v. Bipin Bikari Bam^ 30 Calc., 595). It docs not secn^ 
to be necess«ary that the money should be paid in along with the written 
statement. It would seem to be suf^deot if the money is paid before the 
plea is taken cognizance of- 

Section 150 is limited in its operation to cases in which the plea of the 
tenant is one in respect of which the burden of proof is upon him : in 
other ^rds, where it is a plea of confession and avoidance. The section, 
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therefore, does not apply to a case where the rate of rent is in dis« 
putc {Banarasi Prasad v. Makhan Rai^ 30 Calc., 947). 

151. When a defendant is liable to pay money 
Provisious a. Court under either of the two last 

1 * 0 "* cTi foregoing sections, if the Court thinks 
that there are sufficient reasons for so 
ordering, it may take cognizance of the defendant’s 
plea on his paying into Court such reasonable portion 
of the money as the Court directs. 

162- When a defetjdant pays money into Court 

Court to grant Under either of the said sections, the 
recoipt. Court shall give the defendant a receipt, 

and the receipt so given shall operate as an acquit¬ 
tance in the same manner and to the same extent as if 
it had been given by the plaintiff or the third person, 
as the case may be. 


153. An appeal .shall not lie from any decree or 
Appeals in Order [Hissod, whether ill tlic fifst instaocu 


rent suits. 


or on appeal, in any suit instituted by a 
lanillorJ for the recovery of rent where— 


(a) the decree or order is passed by a District 
Judge, Additional Judge or Subordinate 
Judge, and the amount claimed in the suit 
does not exceed one hundred rupees, or 


(6) the decree or order is passed by any other judi¬ 
cial officer specially empowered by the Local 
Government to exercise final jurisdiction 
under this section, an^ the amount claimed 
in the suit does not exceed fifty rupees ; 

unless in either case the decree or order has decid- 
ed a question relating to title to land or to some 
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. iatMwtin laod as between parties having conflicting 
claims thereto, or a question of a right to enhance or 
vary the rent of a tenant, or a question of the amount 
of rent annually payable by a tenant: 

Provided that the District Judge may call for the 
record of any case in which a judicial officer as afore¬ 
said has passed a decree or order to which this section 
applies, if it appears that the judicial officer has exer¬ 
cised a jurisdiction not vested in him by law, or has 
failed to exercise a jurisdiction so vested, or has acted 
in the exercise of his jurisdiction illegally or with 
material irregularity ; and may pass such order as the 
District Judge thinks fit. 

^Explanation .—A question as to the regularity of 
the proceedings in publishing or conducting a sale in 
execution of a decree for arrears of rent is not a ques¬ 
tion relating to title to land or to sonte interest in 
land as between parties having conflicting claims 
thereto.] 

The explanation was added by s. 46, Act I, B. C., 1907. 

AppdftlB.—The provisions of this section apply only to suits for the 
recovery of rent: so that an appeal will lie under sec. 540^ C. P. C., in all 
other classes of suits under the Tenancy Act, as well as in suits for the 
recovery of rent in which any of the questions referred to in the section 
have been decided. But no appeal lies against an order passed by a 
Civil Court under sec. 84 {Coxhan Mollak v. Rameshar Narain Mahta^ 
i?iCi\c.y2y\; Piari Mohan Muhhuryiv, Baroda Ckaran Chakravartti\ 
19 Calc., 485^1 from an order under sec. 91 directing tenants tu attend and 
point out boundaries of land to be measured ( Daya Gkazi v. Rarn Lai 
Sukaly 2 C. W. N., 3$i), from an order rejecting an application under 
sec. 93 of this Act for the appointmeot of a common manager {Hossain 
Bakik V. AfutukdAari L<d, 14 Calc., 312X order under sec. 173 

of this Act setting aside a sale (Rayhu Singh v. Misri SinfA, 21 Calc., 
825), or from an order under sec. 174 of this Act or sec. 310 A., C. P. C., 
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setting ^side a sale {Kishori Mohan Rai v. Sarcda Afani Dasiy i C. W. 
N., 30 ; Boftsfd/tnr Haidar v, Ktdar Nath Afandaly 1 C. W. N » 114). 

The provisions of this section do not apply to the case of a suit for 
rent by a co-sharer landlord {/oi*eftdra Hath Ghou v. Paban Chandra 
Ghosty S C. W. S.y 472). This sets aside a ruling to the contrary effect in 
(he same case reported at 7 C. W. N.« 908. 

An application for the transfer of a decree for execution under sec. 
233, C. P. C., is an application corning under sec. 244, C. P. C.j An 
appeal therefore lies against an order rejecting such an ;^plkatioa 
{RAavanl Ckaran Dat/a v. Prntop Chandra Gkoie^ 7 C. W. N., 575). 

Second Appeals.~A second appeal to the High Court will, except 
in the cases referred to in this section, lie 00 the grounds (a) of the deci¬ 
sion being contrary to some speci^ed law or usage having the force of 
law \ [it) of the decision having failed to determine some material issue of 
Iaw or usage having the force of law ; and (/*) of a substantial error or 
defect in the procedute, which may possibly have produced error or 
defect in the decision of the case on the merits isec. 5H4, C. P. C.). No 
second appeal lies when it has been found that the relation of landlord 
and tenant does not exist betw*een the parties {Ram Kanai Das v. Fakir 
Chand . 458). The provisions of this section arc not 

apphCaUle, and will, uic.efore, not bar a second appeal, in a suit for back 
rents by an assignee from the previous landlord, for such a suit is not a 
suit by a Landlord against a tenant {Kali Hath Mukkurji s. Kifaiullak 
Mollaky 1 C. W. N., cxix; Mahendra Hath Kalamori v. Kailash Chandra 
DogiAy 4 C. W. N., 605). Neither are they applicable in a suit in which . 
rent is only nominally claimed, but which is really a suit for mesne pro¬ 
fits or damages i^Chandi Char an Tarafdar v. Jogendra Chandra Chau- 
dhuriy I C. W. N., cxx). A second appeal will lie from an order under 
sec. 175 of this Act setting aside a sale, when the auction-purchaser is a 
benamidar for the judgment-debtor and where, therefore, the application 
for setting aside the sale is really one under sec. 244, C. P. C. {Chand 
AfamDas^v, Santo Alani Dttsif 34 Calc., 707 ; i C.W.N., 534). An objec¬ 
tion as to the due service of a notice to quit cannot be taken for the first 
time in second apps-il {Loknath Gop v. Piiatnbar Chosky 3 C. W, N., 315). 
When d decree was passed by a Munsifif on an awnrd, and on appeal 
the appeal was set aside on the ground that the award was bad ; held that 
the award 1> 'in : good and valid no appeal l;iy, and no second appeal * lay 
to the High Court against the order of the Lower Appellate Court, and 
the remedy lay under sec. 622 {Ganga Charon Rai v. Sas/i AfandaJ, 6 C. 
W.N., 614). Id a suit for ejecimeot in which neither party set up a tenancy, 
the Lower Appellate C^urt found the defendant la^ a yearly tenant and 
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entitled to a notice to quit: AM that the suit should have been decreed, 
<and that the Lower Appellate Conn coutd not make for the defend* 
ant a case difTerent f<orn and tncondstent with that set up by him 
\Si{j}iiii Ahmiui ChauiiltHri v. Ganj^i Ckaran Gkosh^ C. W. N’., 460). 
The question of the nature of .1 te.oancy, /. whether the tenants are 
merely ten inis at will or wlwiher they a«c yearly tenints is a question of 
law which can h2 dealt svith by the Hi^h Court on second appeal {S^ulatu 
Dili V. Jadu NM Dtit, 8 C. W N , 774). Where in an appeal in a rent 
suit a Suboi'dinate Ju.ln'c left out of account an important ponion of 
the cvid:nt:e rched on by the plainiKT^ ; held that this was an error of law 
a n d a 1 ou nd of sec on d a p r»ea 1 (//«w Kuli AVa v. N<ikchedi Nonia^ 
33 Calc,. 300). 

Clauao (a).—Whoa amount claimed does not exceed one 

hundred rupees.— The woid “order*’in this section does not mean 

« 

merely a fmal order. It includes an order of remand, and, therefore, 
reading this section with sec. sHl^, cl. 2^^ Civil JProcedure Code, no appeal 
lies from an order of rem.anci ill a suit for rent fur less than Ks. 100, 
unlC'is such Older lias detennineJ any of the questions specified in sec. 
153 {iiUi'an Chit ft d v. Ot^perss^ 4 C W. N , 44 ; Hutnsu Sarkar v. /aiHt 
3 C. W. N., Uiil. Unless it appears either fiom the hading of the 
District judee or clsen'herc opim th^ pr.>rcc lings ihit the amount sued 
for dues not exceed one hundred rupees, tlie High Court has no right 
to draw any inference 10 rhai cflect {Tu/u Pandiy. U'Xchu Lal^ 9 Calc , 
$9!> ; U C. L. R, 323) .Au Appcil <loc» not lie to the High Court 
irorii a decision of a Dt.sincL jtiitge suymg execution in a suit for arrears 
of rent and for ejectment 'A'huiu the value of the uukiuui decreed is less 
than Ks loo. Nor can an application 111 ide to eject the tenant on his 
default to pay into Court the moneys due under the decree within the 
lime fixed by sec. 52 of Bengal Act VI 11 of 1869, confer such right of ap¬ 
peal {P^irhaii Ch iran Sen v. .}fiindifn\ 5 Calc., 594). A second appeal 
w'ill not lie in a suit for arrcir»of lent and ejeoiiusut when the sum claim¬ 
ed IS less thtn Ri. too, aal wacn a de.irue is given for the rent only, and 
til e clai n fo r eje c m»c .11 i > d 15 il 1 :> wc d. ( Hr^tjn it A SrPn i nt v. Troilahkya 
Nath MUray S. A , No. 2194 of 1886 decided by Wilson and O'Kinealy, 
JJ., June 16th 1887). But from the terms of cUose (,^), sec. 148, it would 
seem as if a suit in which a decree for ejectment for arrears of rent is 
given is merely a suit for the recovery of rent. Head with the provisions 
of »ec. 193 of this Act, this sectica bArs a second appeal, when the rent 
sued for is rent of a tank, artd the amount claimed is less than Rs. 100 
[Mailu Fttsmi y, 2 C. W. N., li). The word “suit” in sec. 153 

includes proceedings in execution of the decree made in the suit. No 
second appeal, thcrefoi^ lies against an order m«de in the course of 
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proceedings in execution of a decree passed in a suit for rent in which the 

j 

amount claimed does not exceed Rs. looj unless the order appealed 
against decides any of the special questions mentioned in sec. 153 
(SAyawn Ckarati Sfih’a v. Debendra Nath Mukhurji^ 4 C. W. N,, 269 ; 
27 Calc , 484). Hut this has practically been set aside by the Full Bench 
decision in A'aU Mandal v. Ramsarbarw/i Chakravtirti^ (32 Calc., 9^7). 

When a tenant has contracted to pay rent to one of several landlords 
in respect of his share separately, and such rent has been assessed with¬ 
out reference to the rent payable to the other co-sharers and has been 
separately collected, the landlord is a separate landlord, and s. 153 applies 
{nhabatarini Dost v. Ektxbbixr Mtxlitay 5 C L. J., 235). 

Clause (b).^When the amount claimed does not exceed 
fifty rupees.---Speaking generally, ii may he said that almost all 
Munsifs of more than dve years’standing h.ive now been invested with 
summary powers under this clause. (See Govt, notification, No 945 J. D. 
of June isxhi 1894, published in the Oxlcutta of June 27tli, 1894, 

Part I, p. 713). 

Questions relating to title in land, or to some interest in 
land as between parties having conflicting claims thereto.^ 
In a suit in wh^ch the defeixhmt (ratyat) sets up the title of a third person 
who is not made a party, the dC' ision cannot be considered a binding 
deoijiion in respect of title as between parties having conflicting claims to 
land {DilbiXry/. Jshar Chtxndrit Rai^ 21 W. R., 36 ; Ktxshi Ratn Das v. 
Sham Mohiniy 23 W. R., 227; Raj Krishna Mukkurji v. Srinath 
Daft ay 23 W. R., 40 S ; Duri^a Narain Srn v. Ram IM Qkhutary 7 
Calc.. 330; Ij)d<ii Mollnh v Kali /Mr 8 Calc., 238). No second 
appeal lies in a case between landlord and tenant, in which the third 
person set up by the tenant is not niaiie a party, there consequently 
being no question relating to title as between parlies having conflict¬ 
ing claims (Rama Prasad Rai v. Sarufi Paramanih,}^ Ca}c., 712). In 

1 

a suit in which the plaintifT claims rent as sarnindary and the de¬ 
fendant, admitting his own tenancy, claims it as mortgagee, there cannot 
be said to be conflicting claims to, or to some interest in, land (Raj 
Krishna Mukkurji Piari Afohan Afukhurji, 24 W. R., 114). But in 
one case in which the value of the suit was under R$. 100, it was held 
that an appeal was not barred, as the lower Court had determined a ques¬ 
tion of law as to whether the tenure was ^aast4i (Baijinath Saku v. 
Hamdauf Raiy 7 C. L. R., 369). If a third party claims a title to the 
laud and is made a party to the suit and the question of title is gone into, 

4 

a second appeal will lie (S.A, No. 943 of 1889, decided 19th May, 1890). 
In a suit decided under this Act, in which the plaintiff claimed to be the 
29 
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proprietor of a share in a samtfufan\ and in which the other cO'Sharers 
'were made pro-forma defendanrs and put in written statements contest¬ 
ing plain tiflf^s title and share, it was held that a second appeal 
lay, as a question of title lo land as between parties having conflicting 
claims thereto had been decided {SukuruUa v. Itama Sundart Dasi^ 
34 Calc., 404). So, in a case in which the plaintiff claimed the 
land as tenant and alleged that the defendant was his sub-tenant, 
but the defendant pleaded that he was the tenant of the land under the 
plaintiffs landlord, and the pUintiff failed to prove his title as 
tenant, U was held that a second appeal might lie {Sitanatk Fal v. 
Kartik Gh^trami^ 8 C W. N., 434). But where the defendant sets up 
the title of the plaintiffs landlord, who is no party to the suit, no second 
appeal lies (Ram Mohan Mohtsh v. Btufan Barai^ 8 (.*. W. N,, 436). 
Where in a suit for rent the defendant claimed to hold under the plaiDtifT 
and hts mother, under a right different from that set up by the plaintiff, 
it wiis held that it was not a question as between parlies having con* 
dieting claims thereto, and an appeal was barred {i>intibat%dhu Nandi 
V. Nab/ft Chandra Kar^ 8 C. W. N., 437. See also Ram Nanai Dass 

V. Fakir Chtinii Das^ 8 C. W. N., 438). An order setting aside or 
declining to set aside a sale in execution of a decree for rent, the decree* 
holder being the purchaser, falls within the proviso, as It decides a 
question relating to sonic inieiest in land as between pauies having con¬ 
flicting claims thereto, and is therefore appe«iUb]e, although there could 
be nn appeal in the suit on account of the prohibition contained in the 
section [Kali Mandal v. RamsarkaFsoa Chakravaritiy 32 Calc., 957 5 9 C. 

W. N , 731 ; I C.L.J., 476. See also Canj^a Ckaran Bhattacharya v. Sashi 
Bhushan Raiy 1 C. L. J, 355, and Safar Alt v. Raj Mohan Gukoy \ 
C. L. J., 454). Th)S sets aside Manmokini Dasi v. LakhiNarain Chandray 
(28 Calc., 116), in which the contrary view had been taken. The 
explanation added to the section by s. 46, Act I, B. C., 1907, now sets 
aside this ruling in Bengal. Where in a suit instituted by a co*sha^r 
landlord, the question raised and decided was not merely the amount 
payable to the co-sharer, but whether be had a title to recover a particular 
share of the rents of a mousah ; h^ld, that the suit came under the 
proviso to sec. 153 {Parish Mam Dosya y. Naba Kishor Lahiriy ^ Q. 
W. N., 193). 

Queatiozia of rig^ht to anhance or Taiy the rent of the 
tenants—The law on this point according to sec. fo2, Act VI 11 , B. C., 
of 1869 being the same as laid down in this section, a second appeal lay 
in a suit for rent below Rs. too, in which the .right to enhance had been 
determined i IVatson Co, v. Ramdhan Ghosky 17 W. R, 496) ; but not 
where no such right bad been decided {Goltik Chandra Datta v. Mioh 
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Rajah Miziy 17 W. R., itg). No appeal will lie merely because the rate 
of rent has been varied by the decisiou of the Court, unless the Judge 
has determined the right to vary the rent ( IVntson v. Mohendro Natk 
Paly 25 W. H , 43 ^)- A rent suit in which the only* question is whether 
the rent is to be paid in instalments cannot be said to involve a question 
of a right to enhance or vary the rent (Piari Mohan Mukhurji v. 
Madhab Ckandruy 3j W. R, 38$;, and in a suit on the basis of a 
shironatnah^ where the raiyat denied that he had executed that document 
and produced evidence to show that the rates mentioned in it were not 
correct, no question of right to vary the rent was held to be involved 
(Mlressar Sln^h >/./hoti TV//, 23 W. R., 343). 

Questions sa to amount of rent annually payable.--Under 
sec. (02, Act VIi I, 13 . C., of 1869, no appeal lay in cases in which mere¬ 
ly a question as to the amount of rent payable was involved {Haro 
Pnasad Chakravartti v. Sridam Chandra Chaudkn\ 30 W. R., 15; 
Hans A Chandra Chakravartti v. Hari Brwahy 20 W R., 16 ; Narabdessar 
Prasad Mai y, Jani(ii^ 24 W. R., 49X Now, an appeal will lie when 
such a question has been decided. Hut not if the suit has been decided 
before the passing of the Tenancy Act, though the appeal may have 
been preferred alter that date {Haro Sundart Dibi v, Bkajohari 
DaSy 13 Calc., 36 , Saf^hari v. Majidany 15 Calc., 107. (See note 
to sec. 2 u)) P> ilh In n suit in which the amount claimed was less than 
Rs. TOO and in which the question was whether the plaintiA was entitled 
to collect H ro as. or a 16 as. share of the rent, it was held that under 
the proviso to sec. 153 nu appeal lay, inasmuch as no question of the 
amount of rent annually payable by a tenant had been decided. We 
understand these words to mean,” it was said, the total amount of rent 
annually payable in respect of a or holding, and not the amount 

of rent which may be due to any particular co^sharer in the property” 
{Prasanno Kufnar Uanurji v. Srinatk 1$ Calc., 230 - But in a 

subsequent suit in which the plaintiffs claimed the sum of Rs. 15 as 
rent, and in which the defendant pleaded that there had been a division 
of the holding and that the pUintiffs were entitled only to R$. 7-8, p. a., 
it was held that a question as to the amount of rent annually payable 
by a teoaot was involved, and that an appeal lay {Abkai Ckaran v. Saski 
Bhushan BasUy i6 Calc., 155}. These conflicting decisions were 
referred to a Full Bench which affirmed the decision in the latter case, 
and ruled that the words amount of rent payable by a tenant ” oc¬ 
curring in the above section include the case of rent payable by a tenant 
to one of the co^sharer landlords, who collects his rent separately 
{Narain Mahtan v. Manofi Faiaky 17 Calc., 489). Where the question 
is whether the plaintiff is entitled to an 3 as or to a tb annas share of the 
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rent, no second ap[>eal lies {Fakir ,\fttndals. Arskad Motla^ jo C. W. N., 
cclxxx). When a defendant pleaded (hat he was the tenant of a third 
person at a rate of rent lower than that claimed by (he pUintilf, and 
the Court merely held that (he defc^ndant was plainofTs tenant : held that 
no second appeal lay ifiaidya Noth v. Dhan Krishna 5 

C. W. N., 515). 

In a suit in which a plamtiA claimed under a usufructuary ir.orlg:a^e 
to be entitled 10 the full rent of the tenure, viz, Ks. 17, p. a., but in 
which the SuborUmale Jud^e had held that he was not entitled to this 
amount, but to a less amount, inasmuch as pan of the tenure had been 
sold in execution of a decree for road cess, it was held that a second 
appeal lay, as a question of the .imount of rent annually payable by the 
tenant had been dccidcil in Chatuira Nasktir v. BansiNath Bara- 

iiuxnik^ 21 Calc., 723). In a suit fur runt, which i$ really one for dainagCb 
or compensation, in which the amount claimed is less than Ks. too, 
a second appeal lies {Chandi Char an Tara/dir v, jo^^endm Chandra 
Ckatif/huri, 1 C. W. N., cxx). A parly ran prefer a second appe;il in a 
suit for the recovery of rent, the value of which is Je^s than Rs. too, if a 
question of the amount of rent annually payable has been decided, even 
though the question has l>een decided m his favour {Sri/^n/i BkutUukarji 
V. Knla Chand \ C. W. N„ 'Ixxwii ; R<u Cha van Ghosh v. Kumtid 

Mohan Daf/it, i C. W. N. 6X7 : AM iUtx s. Ahdur Kahmatis 9 C. VV, N., 
exeix). Hut when ih* plaintiff cdnunt prove the rate of rent daiiiied by 
him, and a decree is given at the rate of rent ad milted by the defendant, 
no question as to the amount of rent annually payable is decided and 
no second appeal lies (AVAryWtf v Nanda )aI lUxtiHiji., t C. W. N., 
711}. No second nppeal lies tvhen the only issue decided is to whom 
the rent IS payable {/faidya Nath Bahata v. Dhan Aytshna Safkavy 
5C. W. N., $ 1 $). 

In a suit in which the plainufT sued for arrears of rent as welt as of 
cesses and dak tax, the total amount claimed being less than one hundred 
rupees, and the defendant pleaded that he was not liable for dak cess, 
and it was held by (he Subordinate Judge that the defendant was not 
liable to pay dak cess, it was ruled that a second appeal lay, as a ques¬ 
tion of the amount of rent annually payable by the tenant had been 
decided {JVafson v SriirtsAna Bhumik, 21 Calc., 132). In two 
cases (Mohfsh Chandra Chattopa^hya v. (Jmaiara Deb A (6 Calc,, 03^ 
and Rajani Kant v. ja^eshsfar Sin^k^ 20 Calc., 254) it has been 
held that no second appeal lies in suits for cesses, in which the amounts 
claimed are less than one hundred rupees. In the latter case it was 
observed that no doubt (he Act declares (hat in sections 53 to 68, both 
inclusive, and sections 72 to 78, both inclusive, 'rent' includes cesses, 
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but we think these are enabling provisions, passed to extend the meaning: 
of ^ rent,’and it tn no wiiy interferes with the law refusing a right of 
appeal in suits below rupees one hundred in value, which law is made 
applicable to suits for cesses by section 47 of Bengal Act IX of 1880/’ 
But if the decision appealed against has decided whether such cesses 
arc payable or not, a second appeal lies [Debendra Prasad Ghosh v. 
Patssh Ntiik \ C. L j., ir9). But see notes on “dak cess” 

and “cesses” to sec 3 (5) and sec. 74, pp. 30, 31, 45 and 345. Kent, as 
defined in the Tenancy Act, doe^ not include interest payable on an 
overdue instalment ; so no second appeal lies in a suit for arrears of 
below Rs. 100 in value, when the only question decided was as to the 
amount of interest payable (Kailash C/uindra Dc v. Tar ah Nath Man daly 
25 Calc., 57 1 } 1 C. W. N., Ixiii : Kripa Slndhu Mukkurji \.J(igendra 
Chandrtx Afukhurji^ 5 C. L. 78 »;; and a question as to the instal¬ 
ments in which rent is payable, though it affects the amount of interest 
payable on (be rent, is not a question “ of the amount of rent annually 
payable ” {l\ai C/utran Choik y. Kumnd Mohan DattayZ^ QK\c.y 571; 
2 C, W. N., 297). See note, p. 32. But a question whether rent is 
payable in nioney^or kind is such a question (/tpurift A^fishna Pai v. 
Ashitosh Vutta^<)C. W. N, 122). 

Powers of District Judge to set aside orders under the 
proviso to sec. 153 .—The words “judicial officer as aforesaid” 
mentioned in the proviso to sec. 15J have reference to the “ Judicial 
Officer ” spoken of m clause (/') of the section and to such officer only. 
It follows that tlie District judge possesses no revisional jurisdiction by 
virtue of llnl proviso in respect of the decrees and orders of a District 
ludge, Additional Judge* or .Subordinate Judge refened to in clause (<i) 
of The *5eclion (f^ank-tr .\fam DM v. Mathura l)hupim\ 15 Calc., 327). 
An Additional Judge has no revisional powers under the proviso ; for 
the section makes a distinction between a District Judge and an Addi* 
tiona) District Judge [Gixudun v. /alnifniUtiy 3 C. W. N., xlviii). 

High Court’s powers of revision. —The High Court can, in a 
case in which no second appeal lies, interfere under sec. 622, C. P. C., 
and set aside the order of a Distiict Judge in a suit for arrears of rent, 
when the District Judge has acted iUegilly in the exercise of his juris¬ 
diction {Jagabandku Pa/ak v. Jadn Ghosh Alkushiy 15 Calc., 47 J. It 
can do so, when the District Judge h.w interfered with .1 judgment of a 
Vlunsif on a point of law {/farauanda Panurji v. Ananta Dasiy 9 C. W. 
N., 492\ When a Lower Appellate Court has not decided any such ques¬ 
tion as would make his judgment appealable, a second appeal is barred. 
If it had erroneously refused to exercise jurisdiction, the remedy is by 
an application under sec. 622 {Sarai Chandra Chonga v. Pamnidhi 



454 


BENGAL TENANCY ACT. 


[Ca^p. xm. 


Mazunidar^ i C. L. J., 69 a; Gopi Naik Dikpati v. Jadu Nath Man- 
dal^ 3 C. L. j., 52 a). In two suits valued at less than Rs. $0, a Sub- 
ordinate Judge set aside the decrees of ihe Court of First instance : 
held^ that the Subordinate Judge had no jurlsdiciioo to hear the appeals, 
but his decision could only be set aside under sec. 622 iBasiruddi v. 
Nalini Bkusan GupUi^ 6 C. W. N., Ixxxviii). 

When a Munstf made an order for the payment of rent decreed by 
instalments ; held that he committed an error of taw only and not an 
error in the exercise of this jurisdiction within sec. 622. {Skib Nnrain 
Mukkurji V. Baikanthfl Nath !sar^ M C. W. N., 857). 


[ 163A. 


Every application for an order under 
section 108 of the CojIo of Civil Proce¬ 
dure to set aside a decree passed e-x-parie, 
or for a review of judgment, under sec¬ 
tion G2S of the said Code, in a suit 
between a landlord and tenant as such.ithall contain a 
statement of the injury sustained by the applicant by 
reason of the decree or judj;nient; 


Deposit o n 
appliosllon to 
set Mide c:r* 
parU deori'O. 

xrv of im. 


and no such application shall bo admitted— 

{(i) unleas the applicant has, at or before 
the time when the application is 
admitted, dep«.»Rited in the Court to 
which the application is presented 
the amount, if any, which he admits 
to be due from iiim to the decree- 
holder, or such amount as the Court 
may, for reasons to be recorded by 
it in writing, direct; or 

(b) unless the Court, after considering the 
statement of injury, is satisfied, for 
reasons to be recorded by it in writ¬ 
ing, that no such deposit is 
necessary.] 
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This section has been inserted in the Act by sec. 47, Act I, B. C. 
1907, at the instance of the Select Committee on the BUI, who say ; 

** The conditions which apply under eectioos 149 and 160 to a plea by a 
tenant to the efieot that the rent claimed la due to a third person or is in 
exoass of the amount really due, should also attach to an application for the 
iettin(t aside of an ex’paru decree under eection 109 of the Code of Civil 
Procedure, for such applioatione are very often made with the aole objeot of 
delaying and obstruoting tho reoovary of rent. A deposit of the decretal 
amount is required in the case of such an application under section 17 of the 
Provineist Small Cause Courts Act, 1987 . We have inserted the new section 
15 dA with the objeot of preventing vexatious applioationa for the purpose of 
delay, uot only under sootion of theTodS^t^vn^rooedure, but^lso under 
sootiou 0*23 of the same Cods. We think that the tenant should be bound 
to deposit either tho amount, if any, which ho admits to be due, or suoh 
amount as the Court directs. The Court should be empowered to regulate 
tbn amount.the deposit after oonsideration of the statsip^r^t of Injury filed 
with tho application. In all cases the Court should record Its reasons for 
the order it passes, whether it requires or excuses a deposit.” 

164. A decree for enhancement of rent under 
this Act, if passed in a suit instituted 
in tlie first eight months of an agricul¬ 
tural year, shall ordinarily take efieot 
on the commencement of the agricultural 
year next following ; and, if passed in a suit insti¬ 
tuted in the last four months of the agricultural year, 
shall ordinarily take effect on the commencement of 

W 

the agricultural year next but one following; but 
nothing in this section shall prevent the Court from 
fixing, for special reasons, a later date from which any 
such decree shall take effect. 

“Agricultural year”is denned in sec. 3 (11). See note to that 
clause, p. 36. 

Reiw against 156. (l) A suit for the ejectment 
forfeituree. of a tenant, on the gTound— 

(a) that he has used the land in a manner which 
renders it unfit for the purposes of the ten* 
anoy, or 


DatA from 
which decree 
for enh&noe* 
uient takes 
eficcte 
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(6) that he has br«)ken a condition on breach of 
which he is, under the terms of a contract 
between him and the landlord, liable to 
ejeottneiit, 

shall not be entertained unless the landlord . has 
served,in the prescribed manner, a notice on the tenant 
specifying the particular misuse or breach complained 
of, and, wliere the misuse or breach is capable of re¬ 
medy, requiring the tenant to remedy the Siime, and, 
in any case, to pay rea'^onable coitjpensation for the 
misuse nr breach, and the tenant bus failed to comply 
within a reasonable time with that request. 

(2) A decree passed in favour of a landlord in any 
such suit shall declare the amount of compensation 
which would reasonably be payable to the plaintiff for 
the misuse or breach, and whether, in the opinion of 
the Court, the misuse or broach is capable of remedy, 
and shall fix a period during which it shall be open to 
the defendant to pay that amount to the plaintiff, and, 
where the misuse or hreacli i.'< «leolared to he capable 
of remedy, to remedy the same. 

(3) The Court may, from time to time, for special 
reasons, extend a period fixed by it under sub-.section 
( 2 ). 

(4) If the defendant, within the period or extend¬ 
ed period (as the case may he) fixed by the Court 
under this section, pays the compensation mentioned 
in the decree, and, where the misuse or breach is de¬ 
clared by the Court to bo capable of remedy, remedies 
the misuse or breach to the satisfaction of the Court, 
the decree shall not be executed. 
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This section is based on sectloD 14 of ihe Conveyancing and Law of 
Propel ty Act, 1881 (Selections from papers relating to the Bengal 
Tenancy Act, 1885, p. 304). Permanent tenure holders and rniyats hold* 
tng at fixed rates can be ejected on the second of the grounds mentioned 
in this section, but not on the first [secs. 10 and 18 {^)]. Occupancy and 
non*occnpanry. raiyats ran be ejected on both the c rounds [secs. 25 and 

44 { i >)\ 

Holders of service tenures are exempt from the operation of the section 
(Fonerji \\ Akbal Janvidat^ i C. L. J., 16 n), 

A tenant holding under a lease of a permanent character has no 
power to make excavations of such a character as to cause substantial 
damage to the property demised, although by the terms of the tease he 
has power to make excavations (Gins^ CkatiAra Chanda Sirisk 
Chandra Dtts>, 9 C. W. N., 255). 

Waiver of forfeiture by receipt of reQt.*A landlord who has 
accepted rent from bis tenant subsequently to the date of forfeiture must 
be held to have waived his right to ejectment {Kali Krishna Tagore v, 
J-'asal AH Chaudhuri^ 9 Calc., 843). If he sues his tenant for rent due 
subsequently to the date of the forfeituie, he will similarly lose his right 
to eiet’t {Jixgeskari Chatfdhra/n v. Mahowed Ihrahitn^ 14 Calc., 33). But 
he con sue for ejectment un further breaches of the conditions of the lease 
{DuH Chtivd V. Mi'hfr Chaud Sahu^ 8 W. K , 138). l^eceipt of rent is not 
in itaeif a waiver of every previous forfeiture; it is only evidence of a 
waiver {Chandra Nath hfista y. Sardar 18 W. K., 218). 

Notice to pay compenaation —The words any case’* in this 
section mean every case,*’ and the omission of a demand for com pen* 
sanou in a notice under the section renders the notice bad, and prevents 
a suit for ejectment under this section from being eniertained. When the 
suit was for ejectment from certain land, but the plaint contained other 
prayers, namely, for a declaration that the defendant had no right to 
build houses on the land, and for an injunction on him to remove houses 
he had built thereon, and the suit for ejectment failed from insufificiency 
of the notice under sec. 155, it was held that the plaintiif was not entitled 
to the declaration or injunction as asked for {Prasoii Singh v. Pam 
PriUah Kaiy 33 Calc., 77). 

A notice under this section calling on a leuant to till up an excavation 

made in certain Und or in the alternative to pay compensation is not bad 

in law {Baidya Nath Pande v. GhisH Mandai^ 30 Calc., 1063). 

% 

In a suit instituted under this section for ejectment, the claim mus( 
include all the lands comprised in the tenancy. If the claim is limited 
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(0 a poitioo of the land the portion cotrered by a building, the suit is 
badly framed and must fail {JCamaUswaH Proiad Singh v, Harballabh 
Narain Singh, 2 C. L. J., 369). 

8ervi06 of notioo.^For the rules framed by the Local Government 
for the service of the notice referred to in sub-section i of this section, 
see rule 11, Chap. V, of the Government rules under the Act (Ap¬ 
pendix 1). 

Co-sh&rer landlorda may eue under clause (b;.— In a suit for 
ejectment by one of two joint owners of certain fo/s land, which the tenant 
held under a pattaA, which provided that he could not without the con¬ 
sent of the plaintiff cut the trees in the garden, excavate tanks and turn 
dhosa land into/<r/, and in which it was found that he had done all these 
things, it was held that the plaintiff was not barred from suing by the 
provisions of sec. 1S8 of this Act ‘The right under which the plaintiff 
sues/' it was said, “is not a thing which she, as landlord, is under the 
Bengal Tenancy Act required or authorised to do. The suit is brought 
under the contract on breach of the conditions of a lease by the tenant" 
{Haripfia Debt v. Ram Chandra Mahanti, 19 Calc., 541). 

liixnitAtion.—'The period of limitation for a suit for ejectment of a 
tenant on the ground mentioned in clause (<i) of this section is two years 
under art 32, Sched. II of Act XV of 1877 (Soman Gopc v. Raghubar 
OJha, 24 Calc., 160; I C. W. N., 223). So, also, in a suit where 
the primary relief sought was a mandatory injunction directing the tenant 
to fill up a lank excavated by him in contravention of the terms of the 
tenancy and for damages and when only the secondary relief sought was 
ejectment {Sarup Das v. Jageswar Rat, 26 Calc., 564 ; 3 C. W. N., 464) 
The period of lioiiiation runs from the lime when the landlord became 
aware of the misuse or breach complained of {Gavinda Chandra Basu v. 
Kamizuddin^ 9 C. W. N., ccxlvi). The period of limitation for the 
ejectment of a tenure-holder or raiyat on the ground mentioned in clause 
(^) of this section, that is, on account of any breach of a condition in res¬ 
pect of which there is contract expressly providing that ejectment shall 
be the penalty of such breach, is one year (Art 1, Sched. III of this Act). 

156. The following rules shall apply 

'prC every raiyat ejected from a 

^ for MW- holding 

(fl) when the raiyat has, before the date of his 
ejectment, sewn or planted crops in any land 
comprised in the holding, he shall be 
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entitled, at the option of the landlord, either 
to retain possession of that land and to use 
it for the purpose of tending and gathering 
in the crops, or to receive from the landlord 
- the value of the crops as.estimated by the 
Court executing the decree for’ ejectment; 

(H) when the raiyat has, before the date of his 
ejectment, prepared for sowing any land 
comprised in his holding, but has not sown 
or planted crops in that land, he shall be 
entitled to receive from the landlord the 
value of the labour and capital expended by 
him in so preparing the land, as estimated 
by the Court executing the decree for eject¬ 
ment, together with reasonable interest on 
that value: 

(c) but a raiyat shall not be entitled to retain pos¬ 

session of any land or receive any sum in 
respect thereof under this section where, 
after the commencement of proceedings by 
the landlord for his ejectment, he has cul¬ 
tivated or prepared the land contrary to 
local usage ; 

(d) if the landlord elects under this section to 

allow a raiyat to retain possession of the 
land, the raiyat shall pay to the landlord, 
for the use and occupation of the land 
during the period for which he is allowed 
to retain possession of the same, such rent 
as the Court executing the decree for eject¬ 
ment may deem reasonable. 
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This section introduces a rule in some respects resembling the English 
law of emblements. Under the old law, the effect of an order for eject¬ 
ment was to dispossess the raiyat not only of the land but also of the 
crop standing thereon {DurjiVt Mah/ony. IVnsid I/ussain, 5 Calc., 135). 
The Rent Commissioners pointed out that owing to there being no 
provision in the existing law regarding the away-growing crop, as a 
natural consequence, when a tenant is ejected while the crop is on the 
ground, the right to this crop is a constant source of dispute and litiga¬ 
tion A raiyat has, as a general rule, no right to the growing crop on the 
sale of his holding. It passes to the purchaser at the sale, except when 
it has been specially excepted by thenotiffcation of sale, or custom to the 
contrary has been proved {AfaiuUak v. Ihvarkanath Afof(n\ 4 Calc., 814). 
But, as said by Sir Steuiirt Bayley, ^Svhen a raiyati holding is sold up, 
the raiyat gets the money, which includes the value of the crop on the 
ground.” This section does not apply unless there is a decree for eject¬ 
ment (Pam Ouikravartti y. Janoki Nath 4 C* W. N., Ixiv), 

167- When a plaintitf institutes a suit for the 
PowerfnrCojirt ©jectiHcnt of a trespasser, he may, if he 
a.'*«iterLiive thliilis tit, claim as alternative relief that 
ui ejectment. the defciulant be declared liable to pay 

for the land in his possession a fair and etjuitablo rout 
to be determined by the Court, and the Court may 
grant such relief accordingly. 

Treapassers. - in stnet law, trc5passers should not be sued for rent 
but for damages foi ihc use and 04 *cbp.aiion of the land {Hhuban Mohan 
Batu V. Chandra Nath Banurji^ 17 W. R., 69 ; Kail ash Chandra Sarkar 

V. Untanand Raiy 24 W. R, 412; Krishna (Jopal Mawar v. Burnt!Sy 
2 Calc., 374 ; Kali Krishna Ta^re v. Izzatunissay 24 Calc., 557 5 t C. 

W. N., Ixxviiij. But under the old law it has been held in several cases 

that persons who make themselves tenants by use and occupation of land 
may be treated as such and sued fur rent (Nityanasid Gho^h v. Knshna 
Kishory W. R., Sp. No., 1864, Act X, 82 ; Lakhi Kant Das v. Samiruddin 
Laskar^ 13 B. L. R., 243 ; 21 W. R., 308; iMian Muni v. Sotui Mani 
Debi^ 22 W. R., 334 ; Samamayi v. Dmonath Gir^ 9 Calc., 908). 
Landlords may now treat trespassers as tenants at ibeir pleasure {Ashn 
V. Ram Sahuy 25 Calc., 324). Rnceipt of rent from a trespasser or 
suing him for rent will convert him'into a tenant {^Mahomed Azmal y. 
Chafuii Lai Pandit 7 W. R., 250; GtxdtxHhar Banurji v. Khe lira Mohan 
Sannuy 7 W. R., 460). But mere willingness to pay rent does not make 
a trespasser a tenant BettSy 13 W. R., 94). Raiyats are not 
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trespassers, though the title of the persons who let them into occupation of 
the land may have been defective {Ramgat Pundi v» RadkaPrasadSin^h^ 
22 W R., 195 ; Mohitna Chandra Saha v. Hazari Paramanik^x’j Calc., 45 ; 
Binad ImI Prakashi v. Kalu Paramanik^ 20 Calc., 708 ; Astm v. Ram 
Lai Shaha^ 23 Calc., 334), provided the tenants entered on the land in 
good faith {Pcari Mohan Mandat v. Radhika Mohan Hazra^ 8 C. W. N., 
315 ; $ C. L. J,, 9 ; Ufiendra Nurain Bkallacharya v. Pratab Chandra 
Pradhan^ 8 C. W. N., 320). See also notes, pp. 24, 53, 149. 

A trespasser will acquire title to land by adverse possession, if the 
rightful owner holds it under him as a tenant for the statutory period 
(SciTe/ary of State v. Krishna Mans Guffa^ 6 C. W. N., 617). 

Syectment of treepassers by co-sbarers.—When a tenant 
has been put into pos&sessioo of i/ma/i piop^rty with the consent of all 
tim co-sharer^, no one or more of the co-sharers can turn the tenant out 
without the consent of the others ; but no fierson has a right to intrude 
upon ijinali property against the will of the co-sharers or any of them : 
if he does sa, he in ly be ejected without notice, either altogether, if all 
the ro-sharers Join in the suit, or partially, if some only wish to eject 
him ; and the legal means by which such .a partial ejectment is effected 
is by giving the plitintiffi possession of their shares jointly with the 
intruder {Radha Prasad Wasti v. isafy 7 Cak , 414 ; Haladhar Sen v. 
(Samdas AVr/, 20 W. R., 126 ; Hamidunnlssa v. Ismaily 1 C. W, N., cxciu)i 
A decree fur partial ejectment and joint possession can be made in 
favour of a co-uwner of property (Kanutl Kumars Ckaudkurani v. Kiran 
Chandra Raiy 2 C. W. N., 229). This is the rule as regards trespassers 
or persons who are trespassers in relation to the co-sharer landlords 
whu seek to eject them, and in such a case it is not necessary to bring a 
suit for partition against the other co-sharers (Itslbar Sardfir v. Hossein 
Aliy 36 Calc., 553). A different rule has apparently been laid down by 
the Privy Council in the case of tenants in common who take exclusive 
possession of any portion of the common property and who in law are 
not trespassers. See Watson ^ Co. v. Ram Chand Dattay (18 Calc, JO ;) 
'awA Lachmessar Sini(h v. Afafiosvar HosseiUy (19 Calc,, 253;) Madan 
Mohan iikaka v. Rajab Aliy (2S Calc., 223.) 

Rulings under this seotion.—The provisions of this section 
apply only to agricultural land, and in a suit for rent, when no alternative 
claim is made for use and occupation, no damages for use and occupation 
can be tiecrecd {Rachhea Singh v. Upendra Chandra Sin^hy 27 Calc., 239. 
See also Surotdro Narain Singh v. Bhai Lai Thakuty 22 Calc., 756.) 
The provisions of this section may be applicable, and a right to claim 
rent may, on a plaintiffs title being established, arise notwithstanding 
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that his previous suit for rent was dismissed {^Dwarkanatk Rax v. Ratn 
Chand Aick^ 3 C. W. N., 266 ; 26 Calc., 42S). 

A trespasser cannot be allowed to get possession of land to which he 
has no title upon which he may have made improvements and hold it 
against the will of the landlord merely because he has been many 
years on the land. The owner of the land may eject, but may be bound to 
give him compensation if he looked on without giving the defendant due 
warning of his doing wrong (Rnkir J>as Ck^kravartti v. Nabin Chandra 
Pal, 6 C. W. N., xxxii). 

168- (1) [Subject to the provisions of section 111], 
the Court having jurisfiictioo to determine a suit for 
the possession of land may, on the application of 
Appiiootion to either the landlord or the tenant of t!ie 
dBn!i“*of determine all or any of the foliow- 

ing matters, (namely) :— 

(а) the situation, quantity and boundaries of the 

land ; 

(б) the name and description of the tenant thereof 

(if any); 

(c) the class to which he belongs, that is to say, 
whether he is a tenure-holder, raiyat holding 
at fixed rates, occupancy-raiyat, noii-occu- 
pancy-raiyat, or under-raiyat, and, if he is 
a tenure-holder, whether he is a permanent 
tenure-holder or not, and whether his rent 
is liable to enhancement during the conti- 
Duanoe of his tenure ; and 


(c?) the rent payable by him at the time ^ the 
application. 

(2) If, in the opinion of^the Court any of these 
matters cannot be satisfactorily de¬ 
termined without a local inquiry, the 
Court may direct that a local enquiry he held under 


XIV ©f 1882 . 
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Chapter XXV of the Code of Civil Procedure by 
such Revenue-officer as the Local Government may 
authorize in that behalf by rule made under section 
392 of the said Code. 

(3) The order on any application under this section 
shall have the effect of, and be subject to the like 
appeal as a decree. 

The words wiihin brackets at the commencement of the section have 
been inserted hy s. 48) Act I, B. C., 1907. See note to s. 111, p, 356. 

Object of eecttoo.^This section is founded on se(;tion ro of the 
North Western Provinces Kent Act (XII of t88c) and is intended to take 
the place of the suits for paitahs and kahulyats of the former law. 
The Rent Commission pointed out that 'little use was made of these 
provisions by thnse fur whose benefit they were intended ” The provisions 
of the present section were accordingly introduced with the view of sup¬ 
plying the want indicated by experience of some “means of obtaining 
an aiitharitativc settlement of essential questions connected with the 
tenancy and in dispute beiw<;en the parties thereto.” 

What questions may be determined in applications under 
this eeotion.—“Sec. 158 clause { 4 ) lays down that a Court dealing 
with an application under sec. i;8 is to determine the rent payable by the 
tenant at the time of the application. It, therefore, could not have been 
intended that in a ca<c under this section the Court should pass a decree 
for enhancement which can ordinarily take effect from the beginning 
of the ai^ricultural year next following, or from that of the year next but 
one following, the year in which the decree was passed .... If a landlord 
seeks to enhance his tenant's rent, when no settlement proceedings are 
going on, he must institute a suit for the purpose, and cannot do so by 
means of an application under sec. 158” (Rajerwar PrasadSin^k v. Barta 
Koer^ 21 Calc., 807). lu Bhupendro Naniin Daitas, Nemai Chand 
Mandiil^ (15 Calc., 627) it was held that in a proceeding under sec. 158 
it is open to a petiiioner, if be acknowledges the opposite party to be a 
tenant, to dispute the validity of a lease under which the alleged tenant 
is holding, and it is open to the Court to determine that question. But this 
decision was dissented from in the Full Bench case of Df^ndro Kumar 
BandoPadhya v. Bkuptndro Nardin Dafta^ (19 Calc., in which it 
was held that an application under sec. r$8, which under colour of asking 
for the determination of the incidents of a tenancy really seeks to set 



464 


BENGAL TKNANCV ACT. 


[Cka?. XIll. 


aside the lease under which the tenant came into possession, does not come 
within the scope of the provisions of this section. It was said by the 
majority of the Judges who decided this case that ^^the object of this 
section is to enable the Court to ascertain what are the existing arrange¬ 
ments between a landlord and his tenant, and not to enable the Court in 
effect to make a new contract for paities between whom no contract was 
in existence at and before the date of the application.’’ The object of 
section 158 is merely to provide a summary procedure for settling disputes 
between landlord and tenant in legard to the particulars referred to in 
clauses (^}, and (tf) Though clause (f>) docs authorize the Court to 
determine the name and description of the tenant, this was not Intended 
to, and does not, authorize the Court to decide conclusively disputes as 
to who is the tenant or in occupation of the land. Such an issue can 
only be decided collaterally, and does not arise between the parties in 
such a manner as to make the decision upon it ra jutitcaia between the 
parties In a subsequent regular suit {Pinri SUkan Aft/kkurjiv. AH i>heikky 
20 Calc, 249). In a proceeding under sec 158, in which an enquiry had 
to be made as to the boundaries of the tenant s’ holdings, the Amin took 
evidence as to the standard measure of the district, and it was held that 
this evidence had been rightly admitted and acted upon Sirtj^k 

V. See SaAr4f 17 Calc., 377) The question whether a hoUlmg is 

transferable cannot be gone into under .see. 158 (/*«m# AVf v. />'a»/!sA/f/k<ft 
5 C. W. N., 15). In a proceeding under s. 158, the Court has no 
jurisdiction to assess additional rent for excess lands found to be in ihe 
occupation of the tenant, its function being limited to recording the 
existing rent payable by the tenant at the time of the application 
(Srinarain Thakur v, Luckfwswnr Si/rj^kf 6 C. W. N., 592). 

CO'fiharor laodlords.—An application under this section cannot 
be made by one of several joint landlords. Such an application is a 
thing which the landlord is authorized to do under the Bengal Tenancy 
Act and under that Act alone. It follows that when there are two or more 
joint landlords, the application must be made by all of them acting tr>. 
gether. It js not a sufficient compliance with the provisions of sec. 188 
to make the landlords who refuse to join parties to the proceedings 
{Mahib AH v. Amir Rai^ 17 Calc., 538). 

Applioations againat more than one tenant.^This section 
does not authorize one application being made against a number of 
tenure*holders, having separate and distinct tenures. The procedure is 
by separate applications against each {G^Up Chandra Nauhkha v. 
Askutosh CAaturji, 21 Calc., 602). But one application may be made in 
respect of several holdings, when they are held by one tenant and under 
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s. 647, Civ. Pro. Code, the proTisions of the Civil Procedure Code are 
applicable to proceedings under this section (Dijendrc Nath Rai v. 
SaiUndro Nath Rai^ 24 Calc., 197 ; i C. W, N., 336). 

Ootumissiotls.—See the Government Notification re^^arding the 
rank of the Commissioners, printed at p. I3c^ and the Board of Revenue’s 
Circular as to the cost to be incurred in making local enquiries, printed 
at p. 132. They are both applicable to enquiries under s. 158 (a) 
as well as under 31 (^). 


30 
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[CHAPTER XIIIA. 

Summary Procbdurs tor tub Rbcovbbt of Rents 
UNDER THE PuBLlC DeMANDS RkCOVERY AcT, 1895 , 


Recovery of 
arrears by the 
oortiQoato pro* 
eedare in cer¬ 
tain areaa. 


168A- (1) Any landlord whose land is situate 

in an area for which a reoord-of-rights 
has been jn'eparod and finally published, 
and in which such record is maintained, 
may apply to the Local Government, 
through the Collector of the district in which his 
land is situate, for the application of the procedure 
Ben. Aet I ot prescribed by the Public Demands Re- 

covery Act, 1895, to the recovery of 
the arrears of rent which he alleges are, or may 
accrue, due to him for lauds in such area. 

(2) The Local Government may reject any such 
application, or may allow it subject to such terms 
and coiidition.s as it may see fit to impose, and may at 
any time add to or vary any terms or conditions so 
imposed, or withdraw its allowance of the application, 
without, in any of these cases, assigning any reason 


for its action. 

(3) When any such application has been allowed, 
the landlord may make a requisition in writing, in the 
Form prescribed, to such Revenue-officer as the 
Local Government may appoint, for the purpose of 
Bon. Aot I oi section, to perforin the functions of 

1895. ^ Certificate Officer under the Public 

Djiuinds Recavery Act, 1895, for the recovery of 
any arrears of rent which he alleges are due to him 
from any tenant. 
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(4) Every such requisition shall be signed and 
verified by the Landlord making it, in accordance 
with the provisions of sections 51 and 52 of the Code 

of Civil Procedure as to the verification 
of plaints ; and there shall be payable in 
respect of every such requisition a Court-fee of the 

same amount as is payable under the 


XIV of J882. 


VII of 18711. 


Court-fees Act for the time being in 


force in respect of a plaint for the recovery of a sura 
of money equal to that stated in such requisition. 


(5) On receipt of such requisition the Revenue- 
officer may, in accordance with such rules as the 
IajchI Government may prescribe in this behalf, issue 
cettifientes in the Form prescribed thereft)r for the 
recovery of the arrears alleged to be due, 

and any such certificate shall, as regards the re¬ 
medies for enforcing the .same and so far only, have 
the force aii<l effect of a decree of a Civil Court passed 
in a suit for the recovery of rent, and the provisions 
of Chapter XIV shall, so far us may bo practicable, 
be applicable to all proceedings for the execution of 
such certificate. 


Provided that— 

(a) no certificate shall be issued for the recovery 
of arrears of rent of a tenancy regardiug which a suit 
has been instituted in a Civil Court for the alteration 
of the rent payable by the tenant or the determina- 
tioB of his status as a tenant, in respect of the period 
during which it is alleged in the/equisition made 
under aub-aection (d) the arrears of rent sought to be 
recovered have accrued ; and. 
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(h) if after the issue of a certificate it is found 
that such a suit has been instituted in a Civil Court 
before the issue of the certificate, such certificate 
shall be cancelled. 

(6) The following provisions of the Public 
Demands Recovery Act, 1895, shall, so far as they 

Ben. Act 1 of aro applicable, apply to the proceedings 

for the execution of all certificates for 
the recovery of arrears of rent issued under sub-sec¬ 
tion (5), namely :— 

the provivso to sub-section (1) of section 7, and 
sections 10 to 17 (both inclusive), and 22 to 33 (both 
inclusive). 

(7) No landlord shall, during the pendency of 
any proceedings under this section, institute a suit 
in a Civil Court for the recovery of any arrears of 
rent in respect of which he has made a requisition 
under sub-section (3); 

and, subject to the provision.s of section 15 of the 
Bun. Act I of Piiblic Demands Recovery Act, 1895, 

no tenant shall, after tlie issue of any 
certificate against him under sub-section (3), institute 
a suit in, or apply to, a Civil Court for the altera¬ 
tion of the rent payable by him, or the determination 
of his status a.s a tenant, in respect of the period 
during which the arrears of rent for which such 
certificate was issued have accrued. 

(8) The word “landlord” in this section includes 
an entire body of landlords, and also one or more 
co-sharer landlgrds who collects or collect his or 
their share or shares of the rent separately, and, 
where the Revenue-officer issues a certificate on the 
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requisition of one or more such co-sharer landlords, 
he shall at the same tinie issue to eacAi of the remain¬ 
ing co-sharer landlords a copy of such certificate.] 

This Chapter has been added to the Act by sec. 49^ Act 1 , B. C.| 1907. 

Section 158A contains the most novel of the provisions introduced 
into the Tenancy Act by the amending Act of 190;. Its genesis is ex¬ 
plained in the Notes on Clauses of the BtU of 1906 as follows ; 

** The provieioQ of a suiumary procedure for the recovery uf retiU baa for 
many years been urged upon the ttuvernmeot by landholders. The delay 
and expenie caused by the present eyatom are admitted, but hitherto no 
scheme, which hse been put forward, haa coiumendod itself. The faot that 
r«corda-of*rigbts have now been preparod for largo areas in the provinoe 
justifies a reconsideutiun of the matter. Where a reoord*of-rights has been 
prepared and is periodically rovieed or niaiiitaiiied, the annual demand due 
from each individual miyat la accurately koown. The only quoatioti at* 
issue in n runt /luit will be the aoi<»UDt duo from the raiyat for Uie period for 
which rent is claimeil in tli^ suit. If the landloid’a acuounts and collection 
papsrK are properly maintained, and if proper rent-receipts in foil and 
oountorfoil are habitually kept aud given as re({uircd by law, thie will, in 
the groat majority of cases, be an easy matter to determine. It is therefore 
proposed that in areas in which a rucord-of-righis has buou prepared and 
published and is pcnodically revised, the Local Government should take 
power tu alUiw tlie recovery of arrears of rent by the applioation of the 
procedure prescribed by the Public Demauds Recovery Act, 1885 , in the 
oaso of those landlords to whom, in the opiniuo of (lovernment, tbU pri- 
vilegu may safely bo conceded. Jt is further priiposod that the issue of 
certiticate.H eliouUl bo entrusted to a Itevenue OHicer, who shall have power 
to inspect the laudLord’s rent-rolls, accouuta and uollection papers, snd to 
compare the receipts given to the ruiyats with the oouiitorparts kept by the 
z(tmindart and to test their agreomout with outries in the aocouuts. The 
conditions under which the summary procedure may be applied will thus 
resemble those under which it is ex tended to Government estates and estates 
under tlie Court of Wards, for Ibu demand of each individual raiyat will 
be accurately known and tho laud lord’s accounts and collection papers will 
be subject to inspection by a Government officer, if it is poaaibie, with 
safety, to reduce tho eapenso of rent-suits, the resiilts will bo benofioial to 

landlords and tenants alike, and it is expedient, therefore, that a trial 
should be given to the scheme provided for in the clause, subject to the 
safeguards therein laid down.’' 

The Select Committee in their Report say 

f ho opinions reoeived from the various Associations consulted evince eoiue 
degree of opposition to this clause. Tho JaudloniSi while ready to welconie 
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any ohaage io the procedure which will expedite the recovery of rent, do not 
approve of the eafeguardp and restrictions with which it is now proposed to 
surround the extension of the CertiBcato Proeodure for this purpose. Some 
of them appear to fear that the pi^uvisions of the new section 158 A will give too 
much power to the local officott. We understand, however, that the clause 
is intended to he pnruly an exp^rimootal moaeure, its main object being to 
introduce into the rent Kw uf Bengal a principle whioh has not existed there 
before. It is necessary to be caut ious in its application, and to mtike sure that 
it does not prove so in^itmetont of oppre&sion of the tenants. We hope that 
the proviaioD may prove a great inilucomeiit to lundlorda to manage their 
estates properly, and to maintain their rent scoeunU in a correct and iu- 
tolUgible manner. It is probable that, al(«r some exporicnos has boen gained 
of the working of the proposul provisionM, it will bo possiHlo to introduce 
a measure mere general in scope and more deUiUKi in charscter. On this 
assumption, we have conUritod ourselves with modifying the clause as drafted, 
so an to provide a tenUtivc hnt workable system. 

(/).-^The woni ''maintain** should bo sulMtituted for the 
words ** 210rJodically revised.'* At prtvit*nt no scheme for periiKlioal revislun 
has boon worked out, and it is not ad visible to *hiake any entry in the sub* 
soction whioh might bind tlie <iev‘erimient to a purticular sclicmo. We have 
added tho words " or may ac.erue,** since tho a p pit vat Ion will be for the re* 
oovery of future as well as (»f past arrearH, 

Si^hHtclton Tho provision that no reasons noed be given by the 
Local GoverniTiont fur any comhtiniiH it iinp:MBS, or for its refusal or wdUi* 
(Irawal of the right, has been objectml to. At tho prosont stage, it would, 
in our opinion, be inadvmbJe to leave any chanco of I he exercise of iU cliH< 
cretion by tlio Local Govenimrnt being f^ncstinin^d. \Vu understand that 
tho sole ground for consideration \ y the Local fluvoriunent will bu the land¬ 
lord's conduct as a landlord. 

•Vew snb*MrcV«on9 (.7) amf (4)*—The clause a.s it stands in tho Bill aL in¬ 
troduced makes no provision for tho making uf a.riXjuisitioD for iasue uf a 
certificstc by the landlord, nor dues it presen 1 h* the courtdea payable. We 
have supplied the defect, following section 9 {J) of the Tublie Demands 
Ks CO very Act, 1805. 

It may bo assumed tliat care will bo taken in scleoting the officers who 
are to oxereise the powers under tho section, but we consider it best to 
assure this by fpeeificatly deolariug that the Certificate Officer is to bu 
especially avpoiute<l by the Govornment. ttrdmaiily, we think such i>owere 
should bo cuuferi'ed on the offioor who is entrusted with the mairitonaoco of 
the record. 

(5).—-In order to make the privilege of being able to. re* 
oovor root by tho certificate procedure of real value, the oertifioate should 



SUMMARY PROCEDURE. 


Bkc. im.] 



M 

have Ihe etTect of a decree in a root^eait. We have amended the iub*5eotiuD 
accordingly. 

New fnA-sedioH {(3).—It is not necewary to make the provieione of aec- 
Uoas ID, 20 and 31 of the Poblic Damanda ^oovery Act applicable, but 
Beotiuna 24, 27 and2S oontam proviaiona which seem to be required. 

(7) and Wc have made amendmenta, in order to 

prevent any con diet of juriedictioD hot ween the Civil Coorta and the Revenue- 
Offirer ill areas where tlie proviaioua of Ihia aeclion arc in force. 

. Nm propose tu limit the application of iho clause 

to a iM:ile landlord, or to such co-sharer landlords as collect their sharoa of 
the rent separately. It would obviously bo iinpossiblo in the case of joint 
landlords to let one of several collect by ceriidcate, while the rest have 
rBCQurse to the CilHl CourU As the oertiHcate will have the force of a dcoree 
in a suit for anears of rent, it is nocessary that whore one of several cO'Shaier 
landlords who c^dlect their shares separately applies for the issue of a certi- 
ficato against a tenant of all the 00 -sharers, the remaijiing co-sharers should 
have notice of the fact. 

(1JSub*Rrn*t(aii(S) iw fmiuurl hf tlioSuUvt r<oiiin<H(cu luu liucu convci'Ud ilitu tho pn^ 
V 111 it. (ft) umi (ftMo Hub-HCCUim ('») 

(S) 11iu Aub'BCutvufi irfiTriHl Uiin the Select (JuiuuiHtcHj n rcihvt ivi newsub-bortion (9) Ik 
now fiv(b*Kvcii<ii iK)of the Rcellon. 
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CHAPTER XIV. 

Sale for Arrears under Decree. 

Extended to (he districts of Cnttdck, Puri and Balasore (Not., Jany. 
3rd 1907.) 

[ 168 B- (7) Wliere a tenure or holding is sold in 

Passing of executioii of a decree for arrears of rent 

ing BoUHnVxe^ respect thereof, or of decree for 

outionofdeorw. dauiages uoder sectiou 186A, the tenure 

or holding shall, subject to the provisions of section 
22, pass to the purcliaser, provided that the decree in 
execution of which it has been sold has been obtained 

(а) a sole landlord ; or 

(б) the entire body of landlords ; or 

(c) one or more co-sharer landlords, who has, or 
have, sued for the rent duo to all the co- 
sharer-s in respect of the entire tenure or 
holding and made all the remaijiing co- 
sharers parties defendant to the suit. 

(2) When one or more co-sharer landlords, having 
obtained a decree in a suit framed under sub-section 
(i) or under section 148A applies, or apply, for the 
execution of the decree by the sale of the tenure or 
holding, the Court shall, before proceeding ta sell the 
tenure or holding, give notice of the application for 
execution to the other co-sharers.] 

This dame has been added to the Act by s. $0, Act 1 , B. C.^ 1907. 
Tbe object is to counteract the effect of the ruling in the case of Jogendra 
iNatk Ghosh v. Paban Chandra Gkosk^ (8 C. W, N., 472)^ and to provide 
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(hat in execution ot a decree obtained by a co<sbarer landlord in a suit 
passed under s 148A, the tenure or holdings shall pass. It enacts that 
notice of (he application for execution shall be given to the remiaining 
co-sharers so that they may apply for a rateable distribution of the 
surplus^ale proceeds—See new provisions added to s. (69 and notes to 
ss. 14SA, 188A, and Sched. Ill, arts, (a) and (6). 


159. Where a tenure or holding is sold in execu* 
(tenerai powers ® decree for arrears due in respect 

to avoid^ of thereof, the purchaser shall take subject 
inoumbrsiioes. ^ the interests defined in this Chapter 

as “protected interests,” but with power to annul the 
interests defined in this Chapter as “incumbrances 
Provided as follows :— 


(а) a registered and notified incumbrance within 

the meaning of this Chapter shall not be so 
annulled except in the case hereinafter 
mentioned in that behalf; 

(б) the power to annul shall be exerciseable only in 

manner by this Chapter directed. 


When the interest o( a lessee in an undivided share in several parcels 
of land is sold in execution of a decree for rent, the purchaser is not the 
purchaser of a holding within the meaning of this section and is not 
entitled to annul incumbrances under sec. 169 {^Asadullak v. S^ga$t 
Mullah^ 6 C. W. N., Ixxxiv). 

Pat oi taluks.—Under sec. 195 nothing to this Act affects any 
enactment relating \opatni tenures, in so far as it relates to those tenures, 
Paini taluks are, therefore, still saleable under Reg VHl of 1819 {CyoM- 
oda Kanik Rai v. Brawm^ Dast\ 17 Calc., 163), and Act VIII, 
B. C., 1865. But the provisions of this Act, so far as they do not inter¬ 
fere with tht palm law in respect-of tenures, apply to them, {Durga 
Prasad Bandopadhya v« Brindaban Rai^ 19 Calc, 504), So that the land¬ 
lords of patni taluks may also sell them under the provisions of this 
Chapter in execution of decrees for arrears of rent, if they please. The 
patn'dar is personally liable for the rent, and a transferee of a fractional 
share of a patni is liable for the rent severally and jointly with the regis¬ 
tered tenant if the landlord chooses to recognize him as one of the joint* 
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holders of the^a/ft/, and be is also liable for the entire rent of the putiti 
{Sourendri^ Mohun Tagore y. Somomoyi^ 26 Calc., 105). 

What passed at a sale for arrears under the former law.^ 
n execution of a decree obtained against the tenant whose name was 
registered in the landlord's serishtak^y^^ a hole tenure might Resold, 
though others recognized by the siwtindar his tenants might be interest¬ 
ed in the lease. \,Hari Ckaran Basu v. MckerunnisSiiy 7 W. R., 318 ; Forces 
V. Prat^p Singhy 7 W. R., 409 ; Alimudin v. Sabh Khan^ 8 W. R., 60 ; 
3 /iodo Tarim Dast v. Prasanmmnyi Dasi\ 10 W. R., 304; Fatima 
Kkatun V. CoUciior of Tipperak^ 13 W. K., 433 ; Sadhan Chandra Basu 
V. Guru Charan Basu^ 15 W. R, 99 ; Ghulam Chandra De v* Nadiyar 
Chand Adkikari^ 16 W. R, 1 ; Bissessar Ld Sahuy. J.achMessar Siag'i 5 
C. L. R,, 477 ; 1 .. R, 6 I. A., 23$). Where an under-tenure was sold in 
execution of a decree, which had been passed In the terms of a compro¬ 
mise effected between the landlord and all the sharers in the tenure but 
one, and the represeneativ*e of the latter sought to assert his right to his 
share against the auction-purchaser, it was held that m a sale under Act 
VIII of 1869, a tenure is sold outright, and that this tenure did not pass 
to the auction-purchaser with any incumbrances (GirnA Chandra Ghosh 
V. Kali Tara, 35 W'. U., 395). Kveo though the sale proceedings speci¬ 
fied that the rights and interests of certain parties were sold, >et the 
tenure itself was sold and all the co-sharers were jointly \\tih]t(Alimud( 1 in 
V. S(dir Khan, 8 W. R , 60). But in Dwarkanatk v. Alok Chandra Sri, 
(9 Calc., 641), it was held, on a construction of a sale-certilicate and a 
proclamation of sale purporting to be under secs. 39 and 60 of the Rent 
Act, VIII of 1869, that w'hat passed by the sale was not an under-tenure, 
but merely the right, title, and intetest of the judgment-debtor,-the 
declaration of a sale proclamation not being by itself sufficient to oveiride 
the description of the property in the body of the document. Where a 
widow's life interest is sold fur arrears of rent, it is not merely the 
widow’s life interest that is transferred, but the properly itself, and the 
reversionary heir cannot follow the estate after her death {Ti/ak Chandra 
Chakravarlti y, ^fadan Mohan Jogt, isW. R., 504; Mokima Chandra 
Riiiy, Ram Kiskor Acharji, 23 W. R., 174; 15 B. L. R., 142 ; Baijan y. 
Brij Bhutan Lai Awasti, I Calc., 133 ; 24 W. R., 306; L. R., 2 I. A., 
275 ; AnandMayiy. hfahendro Narain Das, 15 W, R., 264). A zayttindar 
who has obtained a decree for arrears of rent of a transferable tenure is 
entitled to sell the tenure, and a person, who has obtained a transfer of 
such tenure, which he has not registered, and cannot show a sufficient 
cause for not registering, Is bound by the sale, and cannot set up 3 titled 
which he has acquiied by a previous sale. {Sham Chand Kundu v. Braja 
Nath Pal, 21 W. R., 94-; 12 B. L. R., F. B., 484). A decree for rent 
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obtained by a landlord against his registered tenant renders the tenure 
comprised In the decree liable for saltf although such tenure may have 
passed into other hands than those of the judgment-debtor. (RasA 
Bihari Bandopadhya v. Piari Mokan Mukhurji^ 4 Calc., 346). The 
plaintiff purchased under a private conveyance from the registered tenant 
a permanent transferable interest in land such as is described in sec. 36 
of Bengal Act VlII of 1869, but no notice of the transfer was given io 
xh^. samindiiK The samindtir subsequently brought a suit against the 
tenant for arrears of rent, and obtained a decree, in execution of which 
he caused the tenure to be sold, and himself became the purchaser. The 
plaintiff took proceedings under sec. 3TI of Civil Procedure Coile to set 
aside the sale ; but his application was rejected on the ground**an 
erroneous one—that he was not a proper party to lake such proceedings, 
and he did uot appeal bgainst the order rejecting it. It was held that a 
suit brought against the samindtr and tenant to set aside the sale was in 
the absence of fraud not maintainable The plaintiff might have satisfied 
that rent-decree and so prevented the sale, or he might have appealed 
against the order rejecting his application to set it aside; but having 
done neither, and the samirnia^ having had no notice of the transfer, the 
plaint!If was not entitled to treat the proceedings in the rent suit as a 
nullity, on the ground that he was not a party to the suit [P<tnyc Chandra 
Sarkar v. Har Chandra ChamVturiy 10 Calc., 496). 

When two persons, B and 1 Were registered tenants, and on B’s 
death no one was registered in his place, and a suit for arrears of rent 
was brought against the widow and the executors of the sole surviving 
tenant, it was held in view of sec 26 of Act Vi II of 1869, H. C., that the 
was not bound to look for his rent beyond the representative 
of the surviving registered tenant and that the entire tenure passed by 
the sale in execution of a decree for arrears of rent obtained against the 
representative of the surviving registered tenant. It was held further 
that when the sale proclamation distinctly set out that the sale would be 
held according to the provisions of sec. 59 of Act VI 11 of 1869, and the 
property advertised was the tenure, and the property sold was the tenure, 
the mere insertion of a statement that the sale was of the rights and 
interests of the judgment-debtor would not have the effect of limit¬ 
ing the sale to such rights and interests and not cxicnding to the 
tenure itself {Nti2ir Adakottud Sarkar v. Girisk Chandra Chaudkuri^ 
2 C. W. N., 251). If a landlord has recognised a transferee of the 
tenancy as his tenant, he cannot sell the tenancy for arrears due frota 
the recorded tenant (Auiri/a IaI Basu v. Saurabi Dasi^ 2 W. R., Act X, 

86 ; Miah Jan v. Karuna Afuyi Debt, 8 15 . Li. R., i j Motoa Molhk v. 

• • 

Dula Ghazi Kulan^ 12 B. U R., 492, note; Ram Kizh^r Acharji y. 
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Krishna Manx Dihi^ 23 W. K., 106). But if in execution of a decree for 
arrears of rent, the righi, title and interest <m\y of the judgment-debtor is 
attached and sold under Act VIJi of 1859 (the old Civil Procedure Code), 
then, the whole tenure does not pass, as it would have done,'.had the sale 
taken place in accordance with the provisions of sec. 59, Act VI 11 , B. C., 
of 1869 {fiular Chand Sahu v. Ltd ChabU Ckandy L. R.,’6 I. A., 47 ; 3 
C. L. R,, 561). 

When the decree for arrears of rent had been obtained by a co-sharer 
in a joint undivided estate, dependent taiuk or other similar tenure, then 
under sec. 64 of Act VIll, R. C., of 1869, the under tenure c^ould not 
be sold until the moveable property of the Judgment-debtor had been 
sold and proved insufficient to satisfy the decree. In that case, the 
under-tenure could be sold, not under sec. $9 of the Act, but under the 
ordinary procedure of the Court, and such sale had the el^ert of a sale 
of immoveable property held in execution of a decree, not being for 
arrears of rent payable m respect thereof, that is, of an ordinary money 
decree. In these circumstances, only the right, title and interest of the 
judgment-debtor passed by the sale i^Ramjiban Chaudhuri v. Piari Lai 
Mandaty 4 W. R., Act X, 30 ; Mritanjai Chuudhri v, Khettra Nath 
Rai^ 5 W. R., Act X, 71 ; Nunda IM Rai v. Gufu Charan Basu^ 15 W. 
R., 6 ; Chulafn Chandra Dt v. Nadlar Chand Adkikari^ 16 W. R., 1 \ 
Miajan v. Karunumayl Dcbi^ 8 U. L. R., 1 ; Mohcndra Kumar Dntta 
V. Hira Mohan KundUy 7 Calc., 723 ; Kt *shnti Chandra Ghosh v. Haj 
Krishna Bandopadhyoy 12 Calc., 24 ; Hhaba Nath Rai v. Dur^a Prasanno 
Qhasky 16 Calc., 326), and so, if the rights and interest of the judgment- 
debtor had already been sold at a prior execution sale, the purchaser took 
nothing {Daulat Chasi Chaudhri Manwar^ 15 W. R., 341 ; Girlsh 
Chandra Mitra v. JkakUy 27 W. R., 352 ; 12 B. L. R., 488, note). But 
in one case, in which a judgment^debtor was alone registered in the 
Mamindar^s serishtn as owner of a tenure, and his two brothers, who 
were joint in estate with him, were entitled each to an equal share with 
him in the tet^ure, it was held that a sale which took place in execution 
of the decree for arrears of rent obtained by a co-sharer only in the 
had passed the whole tenure, and not merely the interest of 
the judgment-debtor Lai Singh v, Gan^a Prosody 10 Calc., 996). 
in this case, however, the judgment-debtor was the manager of the 
family, and it was said that be had been sued as representing the 
ownership of the whole tenure, so it was just and equitable that the sale, 
akbougb purporting to be of the right and interest of the judgment- 
debtor only^ should operate as a sale of the tenure. 

A share of tentire ootild be sold.-A share of an under-tenure 
CM be sold ueder sec. 64 of Bengal Act VI 11 of 1869, so as to render the 
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sale bmcling upon the judgment*debtor, and tbere<is no substantial differ* 
ence between the sale of a portion of an under-tenure under that section 
and under the Civil Procedure Code (Ashanu//ak v. Raj$7tdra Chandra 
Rai^ 12 CaL\, 464). But the purchaser must take his position as being 
jointly liable fix the rent with the other under-tenants {Gobind Chandra 
Rai V. Ram Chandra Chaudhuri^ 22 W. R. 43t)« and he does not acquire 
the property with the privileges attaching to the purchase of an entire 
tenure, / 6.^ free of incumbrances {Rtily v. Har Chandra Ghosh, 9 
Calc., 722). 

To make a tenure hable to sale in execution for arrears of rent under 
Act Vin of 1869 all the co-sharer landlords must be made parties to the 
suit: when this is not done, only the right, title and interest of the judg¬ 
ment-debtor will pass. When a suit was brought by some only of several 
co-sharer landlords against a Hindu lady who had succeeded her father 
to the tenure, for the recovery of rent which had accrued due after her 
father's death ; he/d, that the liability for the debt was personal and did 
not attach to the reversion, and a sale held in execution of a decree 
obtained by the landlords in the suit passed only her limited interest 
in the tenure to the purchaser {Jiban Krishna Hai v. Braja IjdSen, 7 C. 
W. N., 425; 30 Calc., 550.) 

What now passes at a sale ia execution of a decree for 
arrears of rent.—It is clear that the whole tenure or holding now 
passes at a sale held in execution of a decree for arrears of rent, subject 
to the '^protected interests” ami ^Mncumbrances" referred to in sec. 159. 
Hut a sale held in execution of a decree obtained by a co-sharer landlord 
apparently does not pass the tenure or holding, but only the right, title and 
interest of the judgment-debtor in consequence of the provisions of sec. 188 
of this Act {^Beni Madhub Rat s.JaodAli Sarkar, 17 Calc., 390 ; Durga 
Charofi Afandal v. Kaii Prasanna Sarkar, 26 Calc., 727 : 3 C. W. N., 586 ; 
Si/a Nath Chaiurji^. A/maram Kar, 4 C. W. N., 571; Sadagar Stxrkar v. 
Krishna Chandra Nath, 26 Calc., 937 ; Narain Uddin v. Srimania Ghase, 
29 Calc* 219). The law on this point is, however, changed by Act I, B. 

1907. See notes to ss. laSA, pp. 440, 441, and 158A, pp. 469-471. When 
by private arrani^ement amongst co-sharers one of them is in exclusive 
possession of a certain portion of ijmali land, a purchaser of the right, 
title and interest of the latter is entitled to be placed in the same 
position as the vendor (^Kumudini Afasumdar v. Rasik Lai Mtuumdar, 
11 C. W. N., 5! 7). When a tenure is sold in execution of a mortgage 
decree, the rent being under sec. 65 a first charge upon it, it passes to the 
purchaser subject to this charge, and can be sold in execution of the 
decree for the rent which accrued due previously to the date on which 
the sale was confirmed {M<\haram Pasya v. Harendro ImI Rai, t C. W. 
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N., 4;8). Bat when a tenure is sold in execution of a rent decree, it 
passes to the purchaser free of all liability created upon it by the default 
of the previous holder, and so cannot be resold fbr any arrears that 
accrued due before the date of sale (J'ais Rtikman v. Ram SuAA Bajpai^ 
21 Calc., 169 5 Bam Chandra SaHhu Khan v, Samir Ghazi 20 Calc., 25). 
This has also been held under the former law (La///an v. Miak/an, 6 
W. R., 112 ; Bran Gaur Masu/ndar v. He manta Kumari Debt ^ J3 Calc, 
597). The same nilc was laid down in Rant Saran Poddar v. Mahomed 
(3 C. W. N., 62) in which it was further decided that the plaintiff 
who had purchased at the second sale for arrears of past years, and who 
had consequently acquired no title in the holding, was yet entitled in 
equity to recover from the landlord, defendant, the purchase money paid 
by him without instituting a separate suit against him for the recovery 
of damaaes. 

Hut when a tenure or holding was sold in execution of a decree for 
rent with notice that it was saddled with liability for arrears of rent for 
a period anterior to the date of sale ; hold^ that the purchaser was 
liable for the rent of such period {HaradUan Chat 10 raj v. Kartik 
Chandra Chatlopiuthya^ 6 C. W. N., 877). A sale of a tenure held in 
execution ofa decree for road*co3s passes the tenure free from all but 
registered and noticed incumbrances under sec. t6t {^Nohin Chandra 
Laskar y/. Baminatk Paramtnik<^Zi But if a sale beheld 

in execution of a decree for road-cess against some only of the owners 
of the tenure, its effect is not to convey to the purchaser the whole tenture, 
but only the right, title and inlereit of the particular persons against 
whom the decree has been obtained {Ahr/iantind ChakravarlH v. Beni 
Madhab Cknturji^ 24 Calc, 27). A certificate under the fublic Demands 
Recovery Act can only be enforced against the person whose name is 
entered in such certificate as if it were a personal debt of his : so, where 
in execution of a certificate against the recorded tenant, the landlord 
put up the holding to sale, held, that the right, title and interest of the 
recorded tenant alone passed {Rupram v. fsw.tr, 6 C. W. N., 302). 
In one casCl however,v, Gans^a Prasad (10 Calc., 996) 
was followed and it was held that the sale, though in terms a sale only 
of tl|e right, title and Interest of the )u Jgmeat'debtor, really passed 
the right, title and interest not only of the re^nsterecl tenant, but also 
of the unregistered co-owaers whom he represented {Hitayi Bihart Saha 
V. Hart Gavinda Saha, 26 Calc., 677). But in Ashoi BhufUn v. Karim 
Bedpariy (9 C. Wr N., 843), it was decided that the sale ofajotein 
execution of a decree for rent obtained against the recorded tenants 
does not pass the interest of the tenants whose names are not registered 
in the limdloni^s seriskiak. So, where one of several joint tenants 
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executed a k xbuly^xt io favour of the landlord and the other tenants 
acquiesced in the representation of the holding by the tenant who 
executed the kabufyat^ and the landlord sued him only for the rent 
and in execution of that rent decree attached the entire holding, end 
the other ten tnis made no attempt to get themselves recognised or to 
pay the arrears ; Mdy that the attachment covered the entire holding 
unless there was fraud on the landlord’s part {H^tjani Kant Cuba v. 
Ualr B:bi\ 7 C. W. N., 170). When an undertenure had been sold 
in execution of three txpa>U decrees for arrears of rent, and the decrees 
had not each and all of them been against each and all of the three 
owners of the under'tenure, but one of them was against the three 
owners, who all understood that they were judgment-debtors under the 
decree, it was held that the sale was a valid one and operated to transfer 
the under-tenure to the purchaser (Tara Lai Sittf^h s< Sin^hy 

27 Calc., 407). BatinAnanffa Kuwar Afasitar v. //art Das Haidar^ 
(27 Calc., $45 ; 4 C. W. M., 60S} the sale in execution of a decree ob¬ 
tained against some of the heirs of the l.ist recorded tenant was held 
not to piss the but only the right, tide and interest of the judg¬ 

ment-debtors, the Uncllord having for some time accepted rent from 
all the heirs of the deceased recorded tenant. Where certain co-sharer 
landlonis instituted a suit for ihe rent of a jote, making all parties 
interested in the jote parlies defendant and obtained a decree, a sale 
in execution of the decree parsed the entire jote to the purchaser. 
Hut a sale in execution of a decree for rent obtained by the same 
landlords in a suit subseq lenily inuituted against the purchaser, but 
after the latter had parte J with his interest in the Jote to a third party, 
did not aflecuthe rights acquired by such third party by his purchase. 
Thef.ict that such third party had not got his name registered in 
the samindar's scrishtaky in place cf the first purchaser was immaterial, 
as at the second auction sale only the right, title and interest of the 
judgment'debtor was sold (Utnesh Chandra Rat (Sour Lai Chaudhurt, 
10 C. W. N., 1042). A mortgagor docs not represent the mortgagee, 
and the latter is not bound by a sale in execution of a rent decree 
obtained against the former (SatAl Bhuskan Guha v. Cagan Chandra 
Saha^ 22 Calc., 364). But see the definition of “ registered and notified 
incumbrance” (sec. j6i), and the case of LfoVin Chandra Laskarv* 
,Bansi Nath Paramaniky (at Calc., 722) in which it was held that a usu¬ 
fructuary mortgage, which has not been registered and notified, is not 
a registered and notified incumbrance.” A tenure was transferred by 
a private s«ale in 1897. In 1902 tbe landlord sued the original tenant 
for arrears of rent, got a decree and brought the tenure to sale in exe¬ 
cution. fMdy that the purchase in 1897 having been, registered in the 
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lancilorcrs serijkfaJk undtr stc. i2 of the Act loo^ before the institution 
of the siii^ and the arrears being for a period subsequent to the purchase, 
the landlords' suit was brought against the wrong party and would not 
affect the petitioner {Ainaddi Sapui v. Aghore Nath Bose^iC. 1 .,}.^ 
When a landlord and tenure'holders have divided a tenure by 
mutual agreement, the purchase of one of the divided shares must be 
regarded as that of an entire tenure (Gopi Nath Biswas v. R<xdha Shyam 
Poddar^ 5 C. W. N., Ixxx). Sec. 99 of the Transfer of Property Act 
applies io sariptshgi mortgageesand a purchase of the mortgaged pro¬ 
perty by the mortgagee in execution of a decree for rent due by the mort¬ 
gagor under a katkina lease of the property is absolutely void {Shepdevi 
Tfwan V. Raw Snran Singh^ 26 Calc.» 164X The sale of a holding in 
executio i of a derree for rent obtained by a landlord, who also holds 
a mortgage of the holding is void> and the purchaser at the sale acquires 
no title against another mortgagee of the bolding, who has purchased it 
under a decree on his mortgage [Hasirttddi v. Ktuiask Kamini Devi^ 33 
Calc., 113)< Ohe of several |oint landlords brought a suit for arrears of 
his share of the rent of a certain occupancy holding against three persons 
who were the recorded tenants, but two of the recorded tenants had 
already transferred their interests to the plaintiff; ktid^ that the purchaser 
at the sale purchased only the right, title and interest of the judgment- 
^debtors, and, as two of these had no interest at the date of the sale, the 
right of their transferee was not affected byit(^/r<rc Molla v. Kalsa* 
munnissa, 4 C. L. J., 68 ; 10 C. W. N., 176). Nothing bat the tenure in 
default can be sold. A claim which the judgment-debtor may have 
against the decree-holder cannot be sold {/^ckmipuf y, Afandii 
3 C* W. N., 333). 

The terms right, title and interest" of the debtors, as used in k 
eale certificate and order, must be construed with reference to the 
circumstances under which the suit was brought, and the true meaning 
of the decree under which the sale took place as well as the proceedings 
leading up to sale. In a case where proceedings were taken under this 
Act and application was made for the simultaneous issue of the order 
of attachment and proclamation as provided in s. 163, what was intended 
to be sold was the entire tenure (Ahhaf JCumar Sur BijatCiMrtdy *- 
*9 Calc., 843). See “ RxtcuHpn of decrees for arrears gfre» 4 y p. aig. 

Orounde on whioh a sale held in exeoation of a root 
deoree can be aet Mlde.—If a sate takes place in execution oT a 
decree in force and valid at the time of sale, the property in the Aing 
aold passes to the purchaser. If the decree or judgtnent be afterwards 
rg^rsed, the reversal does not affect the validity of the sale, or the title 
df'tbt purchaser {Chandra KanfSarmak v. Bitussae Sarmahy 7 W. R., 
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; Ritva Mahion v. Ratti^KriUna Singh^ J4 Cslc.» iS ; L. R.» ' 
> I. A) io6 \ Mathura Mokun Ghtfth v. Akkai Kumar Miira^ 15 
557 ; and contra^ Bhulu v. Ram Narain Mukkurji^ W. Sp. Na^ 
;^S64, 129). A Ad sale under a decree IS hindintr, notwithstanding * 
that the decree may be set aside upon review {Jan Alt •f^Jan Alt Chau- 
dkri^ 10 W. R., 154 ; 1 B. L. R., A. C., 56 ; Ptari Muni Da$i v. C^UiCtor 

* 4 

of Birbkum^ 8 W. R, 500). No suit will lie to set aside the sale of an 
estate in execution of a decree for arrears of rent at enhanced rates ac¬ 
cording to a prior decree for enhancement subsequently reversed on 
special appeal, on the ground of want of notice of the suit fur arre.irs of 
renl {Durga Prasad Pal v. fogesh Prakash Gangopadhya^ 4 W. R , Act 
Xf 33). But a sale in execution of a decree barred by limitation at the 
time of a sale Is invalid {flhulam A tgar v. Lakhimani Debi^ $ B. L. R., 

68 ; 13 W. R., 273), and a sale held under a decree passed by a Court 
without Jurisdiction and reversed bn that account is a nullity {Jadu Nath 
Kundu V. Braja Nath Kundu^ 6 B. L. K., App., 90) The purchaser of 
an under^tenure may sue in the Civil Court to set aside a sale of the 
under-tenure In execution of a decree for arrears of rent, under Act X of 
t3$9, on the ground that such decree was obtained by fraud subsequent 
to the purchase {Ganga Das Datta v. Ram Niu^ain Chose^ B. L. R., K. 
B., 625 ; Nil Mani Bnmk v. Padda Lockan ChnkravarttL, B. L. R., Y. B., 
379 ; Ram Sundar Patnmanik v. Prasanna Kumar Basti^ B. L R., F. B., 
382 \ Batulan v. Usmin^ 8 \V. R, 300). A suit by an auction-purchaser 
td obtain kkas possession of an under-tenure, which had been sold under 
Act VI 11 (B. C>) of 1B69, was dismissed on the ground that the suit in 
which the zamindar had obtained the decree was a fraudulent one, and 
{be purchaser, knew that it had been against the wrong party. In special 
appeal, the provisions of Act X of 1859 see. J06, were pleaded in justifi¬ 
cation of the samindar ; but it was held that he could noti^rlng such a 
suit against u person other than the one whom he knew to be the pro-' 
prietor of the under-tenure, and from whom fur a series of years he had 
been receiving rent {Nobin Chandra Son v. NoHn Chandra Ckakravartti^ 

22 W. Rm 46). The holder of an uoder-tenure, though his name has not 
been rostered as the owner, may bring a suit to set aside a sale of the 
^under-tenure, sold in execution gf a decree for rent against the former 
owner. Da the ground that the money due ufuier the decree had ' been 
deposited before the sale {A/sal AH v. Cur Narain, 6 W. R,, Act X, 59; 

B. L. F. 519]. Some of the beirs of a deceased tenant not parties 
to the decree for rent ia execution bf which a sale has taken place may 
sue to have it declared that the sale was fraudulent or did not affect their 
intitttsx (/agon Nath 6or<u tVa/san Co. 19 Calc., 34t) And a 
fuondum judgment-debtor may sae<to have a sale held in execution,of the. > 
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decree agninst him set Aside, on the round that the decretal amount had 
been paid to the judgoient*crediior out of Court before the sale 

(Ai/ Dw V. SAarufi CkanA Mula^ 14 Calc, 376). But in 
^ohan Ghosh v. Akhtu Kumar lifiiia (15 Calc, 563) it was pointed out 
that according to the rtiltng of the Priv'y Council in Rtwa Mahton v. Fam 
Krishna Sin^hf (14 Calc, i 3 ; L. R., 13 I, A, 106) the sale could only be 
set aside in thi» case, if the auction-purchaser were a party to the fraud. 
In one case in which a plaintiff sued for possession of a holding, but it 
was decided that the sale at which he bad purchased the folding, though 
held in execution of a decree ftr arrears of rent, W4S bad, as the landlord 
had previously sold the holding in execution of a money decree, it was 
said that the plaintiff was entitled to a refund of the purchase money from 
the landlord, and that a separate suit for the purpose was not necessary 
(Fa/» Saran Fotidar v. hfah^mCii Latif^ 3 C* W. N., 63). A person 
to whom a transferable occupancy holriing was mortgaged before its 
sale in execution of a rent decree is a representative of chejudgment- 
debtor within the meaning of sec. 344, C. P. C., and may apply to set 
aside the safe KNisui Biin v Radha Kishor Manikya., n C. W, N., 3 1 2). 
After a judgment-debtor, with full knowledge of the execution proceed¬ 
ings and full opportunity of ohjerttng that the holding is an occupancy¬ 
holding and non-transferable, fails to raise that objection at the time of 
the sale, it h not competent to him to resist the purchaser after the con¬ 
firmation of the sale, and as between the purchaser and the judgment- 
debtor the title to the pioperty vests m the purchaser on the confirmation 
of the s^U. Where a settlement U made by the landlord with the auction- 
purchaser of a non-transferable holding as soon as can be reasonably 
expected after the sale and when the landlord afterwards recognises the 
purchaser and receives rent from him, it is suRicient to render the sale 
valid 10 law [Dwarka Nath Pal v. Tnrini Sankar Rai^ ii C. W. N., 513). 

''iDoumbranoes*' and ** regoistered and notified inoum- 
brances.”—These terms arc defined in sec. 161, clauses (a) and {h). in 
Tifu Bibi V. Mohesk Chandra Bagchiy (9 Calc., 683 ; 12 C. L. R., 304) it 
was settled that under the former law uader-tenures, which are incum- 
brances“ within the meaning of sec. 66 of Act Vlil, H. C., of 1869, are 
not avoided by a sale of the parent tenure but are only voidable at the 
option of the purchaser. The object of making sub-leases and incum¬ 
brances voidable on the sale for arrears of rent is explained by the Rent 
Commissioners, at whose instance the provisions of this Chapter were 
introduced, to he that ^ the superior landlord's securities for his rent may 
not be impaired.” 

When a landlord :n c^lusion with his tenant obtained a decree for 
rent and In execution thereof purchased the holding, the lien of a 
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mortgagee under the tenant of a part of the bolding should be held to 
continue to subsist upon the land, and the mortgagee would hare the 
same right against the landlord as he would have against the mortgagor 
Saran Das v. Ram Prakask Das^ 32 Calc., 283). * 

160. The following shall be deemed to be pro* 

Protected in. tected interests within the meaning of 
tereeti. Chapter :— 

{a) any under-tenure existi^ from the time of 
the Permanent Settlement; 

^6) any under-tenure recognized by the settlement- 
proceedings of any current temporary 
settlement as a tenure at a rent fixed for 
the period of that settlement: 

(c) any lease of land whereon dwelling-houseS, 
manufactories or other permanent buiJdinga 
liave been erected, or permanent gardens, 
plantations, tanks, canals, places of worship 
or burning or burying grounds have been 
made ; 

(<i) any right of occupancy ; 

((?) the right of a iion-occupancy-raiyat to hold 
for five years at a rent fixed under Chapter 
VI by a Court, or under Chapter X by a 
Revenue-officer ; 

(/■) any right conferred on an occupaney-raiyat 
to hold at a rent which was a fair and rea¬ 
sonable rent at the time the right was con¬ 
ferred ; and 

[g) any right or interest which the landlord at 
whose instance the tenure or holding is 
sold, or his predecessor in title, has express¬ 
ly and in writing given the tenant for the 
time being permission to create. 
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In tfat stwmeot of Objects aod Reasons for the Bill to amend the 
Tenancy ,Act (Selecnoos from papers relating to the Bengal Tenancy 
Act, p. ao6) it 1$ explained that the first three of the intereau re¬ 
ferred ta in this section are protected under a sale for arrears of revenue 
(see sec. *87, Act XI of 1859 aod sec. I3 of Act VII, B. C., 1868) and, 
therefore, “ would seem to be a fortiori entitled to protection under a 
sale for rent.” The interests referred to in clauses (d)^ if) aod Cf), it is 
pointed out, nre protected in similsr sales under the existing law, (see 
secs. 16 of Act VU I, B. C , of 1865 and 66 of Act VIII, B. C., of i86g 
and Nilmadhnb Kttrtnokar v. Shibu Pott VV. R., 410). The interest 
referred to in cl. (r) is nesv and has been created by this Act. See sec. 
46 ( 7 ). 

Olauee (o).—With clause (O of this section should be read clause 4, 
sec. 167, of this Act which provides that when a tenure or holding is 
sold in execution of «a decree for arrears due in respect thereof, and there 
is on the tenure or holding a protected interest of the kind specified in 
section 160, clause (r), the purchaser may, if he has power under this 
Chapter ao avoid aM incumbrances (sec sec. id;) sue to enhance the rent 
of the land, which is the subject of the protected interest, unless it has 
been held for .a term exceeding twelve years at a fixed rent equal to the 
rent of good ar.ablc land.” The benedt of the fourth exception to sec. 
37, Act XI of 1859 (which corresponds 10 cl. (r) of this section), must be 
limited to improvements efiected and to permanent buildings 

erected before the revenue s ties, and should not be conceded to anything 
bubsequently constructed, or which appears to have been constructed 
merely for the purpose of defe.ating the rights of an auction-purchaser. 
Subject to this reservation, it does not m.'ttter whether the improvements 
have been effected by the present holder or by some previous occupier 
(As^nr Ail v. Asinai Aii, 8 Calc., 110. Sec also Bui CAand v. 
iMtkUy 33 W. R., 387 ; and Mokar Ali v. Sktima Charan Das, 3 C. W. 
N., Ixili), in which It has been ruled that a dwelling house to be ex¬ 
empted under sec. 37 of the Revenue sale law must be a dwelling house 
of .a permanent character, and that mere huts would not come within that 
description. It is immaterial whether the lands on which buildings have 
been erected and gardens made were expressly leased for these purposes 
or not i^Bkago Bibi v. Bam Kuni Riu, 3 Calc., 293 ; Go^dndo Chojidra 
Sen V. Jai Chandra Das^ 12 Calc., 327). 

• Clause (^).—A mortgage created by a dar-fatnidar of his interest 
in the does not amount to a protected \attreat” (Ahhai^JCumar 
Surv. Bijai Ckand, 39 Calc., 813). Where raiyats having permanent 
interests m a holding sold a portion of it, and the transferees again sold a 
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portion of th«ir purchased interest to one R, and R obtained settlement 
from the landlord ] ktldy that the interest of the transferee was not ao 
incumbrance^ which could be avcnded by a purchaser at a rent sale 
{BaisM Charon Ckandhuri v. Okhil Chandra Chaudkuriy 11 C. W. N*» 
217*) A patni kabulyat contained the following clause : If [ should let 
out this mahal in dur-fiatni to any person, such dar-painidar shall act 
according to the terms of my kabulyat ; ^held^ that these words did not 
amount to an express or implied permission to creati a sub-tenure, and 
the knowledge of the proprietor of the creation of the sub*tenure and 
the acceptance by him of the rent of the patni taluk through the sub* 
tenure-holder were not sufficient to make the sub-tenure a protected 
interest. {Mahomed Kasim v. Na/ar Chandra Paly C. W. N., 803 ; 
32 Calc., 911). 


161. For the purposes of this Clmpter— 

(a) the term ** iucumbrance,” used with reference 
to a tenancy, means any lien, sub^on* 

M(*amiig 01 , 

‘'inoumiirsuoy’' ancy, eascinoiit or other right or interest 

ami “rogisUji«d 1 t « ^ . 

and iioti6ea lo- created by tlio tenant on lus tenure or 

holding or ui limitation of hia own inter- 
eHt therein, and not being a protected iiitoroab aa 
defined in the last foregoing section ; 

(i) the term “ registered and notified incumbrance,” 
used with reference to a tenure or holding sold 
or liable to sale in execution of a decree for an 
arrear of rent due in respect thereof, means an incum¬ 
brance created by a registered instrument, of which 
a copy has, not less than three months before the 
accrual of the arrear, been served on the lamllord in 
manner hereinafter provided. 

[(c) the terms ‘ arrears ’ and ‘ arrear of rent ’ shall 
be deemed to include interest decreed under section 
67 or damages awarded in lieu of interest under sub¬ 
section ( 1 ) of section 68.] 

Clause (r) has been added to the section by s. 51, Act I, B. C., 1907. 
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It will he seen that the purchaser at a sale under sec. 164, u e.j at a 
sale of a tenure or holding at hxed rates, can annul all incumbrancesi not 
being regi.stered and notified incumbrances. A purchaser at a sale under 
sec. \(>Sf t. at an adjourned sale of a tenure or holding at fixed rates, 
and the purchaser ac a sale under sec. i66« t. at a sale of an occupancy 
holding, can annul re^^istered .ind notified incumbrances. 

Ldaee an I&cumbrance.—Insec. 161 of the Bengal Tenancy Act 
the word * incumbralice ’ seems to be used as covering a lease. A lease, 
juit as much as a sale, gift or mortgage, must rome within the meaning 
of incumbrance ^ Ji>,i*cshnr iHizumdir v, A hid Mahomed Sarkar^'*^ 
C. W. N., 13). 

SscobaQge of part of bolding an inoumbranoo.— When the 
rei^islcred tenant of a holding h.ts exchinged p;ir( of his holding with 
other persons, though the exchange has not be?:i ratified by the landlord, 
the purchaser at a sale for arrears of rent cannot eject the occupiers of 
the land exciianged, without having taken proceedings to annul the in* 
combrance, as provided in section 167 {Ch ind<‘a Snitt v. Kali Prasanna 
Ckiikrftv>frUi\ 23 Calc., 254). 

Mortgagor which are not iacambranoea—A mortgage 
created by sec. 171 in favour of a pc^'son who p‘ty$ the decretal amount 
and saves a tenure or holding from sale nni an incum'irtnce within the 
meaning of sec. 161 and cannot be annulled by a purchaser at a sale 
held under the pr.msio.is of this Chapter (Pasupati MeUtapatro v. 

Das/\ 24 Calc., 537; i C. W. N., 519). A usufructuary 
mortgage which has not been registered and notified is not a registered 
and notified incumbrance ^Nobin Chandra Loskarw. Bansi Nath Para'- ^ 
maniky 2t Calc., 72:), When a mortgagee of a tenure has enforced his 
hen and obtained his decree, it is no longer an incumbrance on the 
tenure {Ahkai Kumar Sur v. Utjai Chand, 29 Calc, 813). 

Clause (c).—‘This clause sets aside, $0 far as sales iu execution of 
rent decrees are concerned, the rulings, ciced at p. 32, to the effect that 
interest is not rent. It further provides that damages awarded under 
sec 68 to is also rent witbin tJ)e meaning of this Chapter. 

Serrice of copy of incumbraoco.— Sec. 176 provides that the 
registering officer shall, at the request of the tenant or person in whose 
favour the incumbrance is created, notify it to the landlord by causing a 
copy of it to be served on him. 

162. When a decree .has been passed for an arrear 


ApplioAtiur* for 
uU of iontirc or 
bolding. 

XIV ol 1882. 


of rent due for a tenure or holding, and 
the decree-holder applies under section 
235 of the Code of Civil Procedure for 
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the attAchment and sale of the tenure or holding in 
execution of the decree, he shall produce a statement 
showing the pargana, estate and village in M’hieh the 
land comprised in the tenure or holding is situate, the 
yearly rent payable fur the same and the total amount 
recoverable under the decree. ^ 

The High Court has framed the following rule under sec. 387 of the 
Civil Procedure Code 

••Every person applying undur mac. 18 ^ of the Bmigel Tenanoy Act (VIII 
ol 1885 ) for the simuUaneoae attaobment aod mU of a tenure or a holding of 
a ralyat holding at fixed rates, or applying only for the sale of each termro or 
holding already under atUchment, eball io enob applioation specify the regis¬ 
tered and notified inourubrauoes subject to which the tenure or holding ie to 
be sold. 8uoh spooificatiou shaU be verified in the inonuer presoribed by the 
Code of Civil Procedure for the verification of plaints by tbo holder of the 
decree in execution of which the tenure or holding is to be sold, or by so&je 
other person (approved of by the Court), if the Court bo satisfied that bo is 
acquainted with the facts mentioned in it” {Calcui/a QaxtUt of August 18 th 
1686 , Part I, p. 939 , and High Oourt*e Ueneral Rules and Ciruular Orders 
(Civil)» p. 39 ;. 

163. ( 1 ) Notwithstanding anything contained in 
Order of attach- the Code of Civil Procedure, when the 
oiamatiou of decree-holuor makes the application men- 
•rmuitanao^Bi^ tioiicd iH the last forcgoiiig section, the 
XIV of 1882 . Court shall, if under section 245 of the 

said Code it admits the application and orders execu¬ 
tion of the decree us applied fur, issue simultaneously 
the order of attachment and the proclamation requir¬ 
ed by section 287 of tbe said Code. 

(2) the proclamation shall, in addition to stating 
and specifying the particulars mentioned in section 
287 of tbe said Code, announce— 

(a) in the case of a tenure^ or a holding of a raiyat 
holding at fixed rates, that the tenure or 
holding will first be put up to auction sub- 
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ject to the registered aod notiBed incum¬ 
brances, and will be sold subject to those 
incumbrance.^ if the sum bid is sufficient to 
liquidate the amount of the decree and 
costs, and that otherwise it will, if the de¬ 
cree-holder so desires, be sold on a subse¬ 
quent day, of which due notice will be 
given, with power to annul all incumbranc-* 
es ; and 

(i) in tlio case of an oecujjuiicy-holding. that the 
holding will be sold with power to animl 
all incumbrances. 

(3) The proclamation shall, besides being made 
in the manner prescribed by section 28!) of the said 
Code, be published by fixing up a copy thereof in a 
conspicuous place on the land comprised in the tenure 
or holding onlercd to be sold, and shall also be pub¬ 
lished in such manner as the Local Government may, 
from time to time, direct in this behalf. 

(4) Notwithstanding anything contained in sec¬ 
tion 290 of the said Code, the wile shall not, without 
the consent in writing of the judgment-debtor, take 
place until after the expiration of at least thirty days, 
calculated from the date on which the copy of the 
proclamation has been fixed up on the land comprised 
in the tenure or holding ordered to be sold. 

Subnotion ( 3 ).—The landhol< 3 er» decree-holder, is debarred from 
claiming an amount not meotlooed in the sale proclamation [Rnj Narain 
MitUr V, Panna Ckand Sinf^h^ 30 Calc, ei3). When a tenure or hold¬ 
ing was sold with a notice that it was saddled with a liability for arrears 
of rent for a period anterior to the date of sale, held that the purchaser 
was liable for the rent of such period {//aradkan Chaitoraj v. Kartik 
Chandra Ckaiiurji^ 6 C. W. N, 877). 
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Government notification under thie aub^sectioo.— ‘The 
Local Government has issued the fullowing notihcation under this ^ub* 
section :— 

^^Uuder eeo. 16 S ( 3 ), Bengal Tenancy Aet, the Lieutobont Ooveroor is 
pleased to direot that the proolomation referred to in that section as required 
by Bcctiun 2 H 7 of the Civil Procedure Code, Act XIV of 18 A 2 , ehell, iti aUdi* 
tion to the pUcos prescribed in too. 16 S ( 3 ) of the Heugal Tenancy Act, a)\d 
in BOO.* 289 of the Code of Civil Procedure, be aluu published in the 7 nal Laefutri 
or runt office of Uie eetatc, and at the local thana.** {CalcnUa OozeUe, March 
3 fd, 1886, Parti, p. 142 ). 

Stay of aale pending appeal.—A decree for Arrears of rent is a 
decree for money and, therefore, the provisions of sec. 546, Civil Proce¬ 
dure Code, which allow of a sale of immoveable property in execution of 
a decree for money being stayed until an uppe^il against the decree is 
disposed of, apply to sales in execution of rent deciecs 
Sanyal v. SAama Charan Dhattackafjiy 25 Calc., 322.) 

164. (i) When a tenure or a holding at fixed 
^ , , . ,. rates has been advertised for sale 

nalo of tenure or hold* 

ingNiiiijeottureguter- under the last foregoing section, it 

ed and notified it(cum* ...» ^ . 

ijrAticoi, ftiid effect shall be i)ut Up to auctioi), subiect 

X • i j j • 

to registered and notified mcuiij- 

branccs ; and, if the bidding readies a sum sufficient 
to liquidate the aniount of tlie decree and costs, in¬ 
cluding the costs of sale, tlie tenure or holding shall 
be sold subject to such incumbrances. 

(2) The purchaser at a sale under this section may, 
in manner provided by section 167, and not otherwise, 
annul any incumbrance upon the' tenure or holding 
not being a registered and notified incumbrance. 

Sub-section ( 1 ).—The object of the provision that the tenure or 
holding is in the first instance to be put up to sale subject only to regis¬ 
tered and notified incumbrances is to prevent sham incumbrances beiUg 
fraudulently set up after the sale. 

Meaning of bidding.— In an uoreported case, Appeal from Order 
No. 69 of 1887, Nabo Kumar Mukhufji v. Kts/tort Vasi\ decided by 
Petheram, C. J., and Chose, J., on the 30th May, 1887, it was decided 
that a bidding, which is withdrawn before acceptance is not a bidding 
within the meaning of the section. 
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165. (1) If the bidding fora tenure nr a holding 
’ s«io 0 / t«iiore fixerffrates put up to auction under the 

last foregoing section does '^f reach a 

« *arid***»”eQt Sufficient to liquidate the amount of 

ihereoL decree and costs as aforesaid, and if 

the decree-holder thereupon desires that the tecure 
or holding be sold with power to avoid all incum¬ 
brances, the^fficer holding the sale shall adjourn the 
sale and nmko a fresh proclamation under section 289 

of the Code of Civil Procedure, announc- 

XXV of 18 S 2 . . . 1 ,v -11 « 

mg that the tenure or holding will be 
put upHo auction and sold with power to avoid all 
incumbrance.^ upon a future day speeffied therein, not 
less than fifteen or more than thirty days from the 
date of the postponement; and upon that day the 
tenure or holding shall be put up to auction and sold 
with power to avoid all incumbrances. 


^ (2) The purchaser at a sale under this section may, 

in manner provided by section 167, and not otherwise, 
annul any incumbrance on the tenure or holding. 

When there several tenures held by the same tenant, the landlord 
may institute one suit for the rent of all the tenuresi but he cannot put 
the tenures to sale in execution of the decree obtained in such a suit so as 
to enable the purchaser to avoid incumbrances. A sale under this Chapter 
can ,take place only when a separate decree has been obtained for the 
arrears of each tenure or holding, and the same is sold separately in 
execution of such a decree (/fridai Nath Das v. Krishna Prasad Sarkar^ 
H C. W. N., 497 ; 34 Calc^ 298 ; 6 C- J., 153 ; Baikantha Nath Rai v. 


Dthendro Nath Sahiy 11 C. W. N., 676); 

I66< (1.) When an occupancy-holding has been 


Sale of ooou- 
Ikiuoy-holding 
with power to 
avoid imhieam* 
bcancee, and 
^Qsot thereof. 


advertised for' sale under section 163, 
it shall be put up to auction and 
sold with power to avoid all iucum- 
branoes. 



8so. iff].] ANNULMENT OP INCUmBRANCES. 401 

S 

(2) The purohaeer at a sale under this section may, 
in manner provided hy the next fbllowing section, and 
not othen^se, annul any incumbrance on the holding. 

167. (1) A purchaser having power to annul an 
incumbrance under any of the foregoing 
sections and desiring to annul the same, 
may, within one year from the date of 
the sale or the date on which he Brst has 
notice of the incumbrance, whichever is later, present 
to the Collector an application in writing, requesting, 
him to serve on the incumbrancer a notice declaring 
that the incumbrance is annulled. 

(2) Every such application must be accompanied 
by such fee for the service of the notice us the Board 
of Revenue may fix in this behalf. 

(3) When an application for service of a notice is 
made ta the Collector in manner prescribed by this 
section, he shall cause the notice to be served in com¬ 
pliance therewith, and the incumbrance shall be 
deemed to be annulled from the date on tPhich it is so 
served. 

(4) When a tenure or holding is sold in execution 
of a decree for arrears due in respect thereof, and 
there is on the tenure or holding a protected, iotfifest 
of the kipd specified in section 160, clause (c), the 
purchaser may, if he has power under this Chapter to 
aVoid aU incumbrances, sue to enhance the rent of the' 
land which is the subject of the protected interest'. 
On proof that the land is held at a rent.whieh was 
not at the time the lease was granted a fair rent, 


PrdMare for 
Annulling in« 
cumbrADCoe un* 
dor tbe fore* 
going 6 ectior\ 0 . 
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Court may enhance the rent to such amount as 
appears to be fair and equitable. 

This sub-section shall not apply to land ■which has 
been held for a term exceeding twelve years at a fixed 
rent equal to the rent of gqod arable land. 

Su 1 > 8 eotion ( 1 ). Annulmeot of inoumbrances.'-^The mode 
prescribed by seciion 167 is iht only mode in which incumbrances can 
be annulled by purchnsers of tenures and holdings for arrears of rent 
£Ausnn Guha v. Gaiian Ckantir<% Saha^ 32 Calc.^ 364 j Chandra 
Sakhi V. Pyasann 4 i Ckakravarf/iy 23 Calc., 256), even when the 
incumbrancer and the purchaser are the same person {Gaink Chandra 
Z>tus» Pam Sankar N., 268). Bui this was dissented 

from in a later case { ^fasiuila Mandat s. Jan Afamnd Sha^ 28 Calc., 12 [ 
4 C. W. N., 735^ in which it was decided that when the mortgagee 
of a property purchases it at a sale in execution of a rent decree 
under sic. 165, and takes out the balance of the surplus sale 
proceeds, and applies it pra fanto to ihc satisfaction of a mortgage 
decree which he h.id obtained, his mortgage lien on the property is 
extinguished by his purchase, though he may not have taken steps to 
annul the incumbrance under sec 167. A sale with power 10 annul 
incumbrances docs nut ipsa facto cancel the incumbrances. Notice 
must be given according 10 the procedure laid down in seciion 167 
{Iteni Ptasad Sinha v. Rewat /m!^ 24 Calr., 746), wilhin one year of the 
purchaser becoming aware of the incumbrance {Gopi Nath Biswas v, 
Radhii Shyam Podditr^ 5 C. W. N., Ixxx.) The service of the notice 
under sec. 167 is sufficient under sec. 164 to annul the incumbrance : it 
is not necessary to bring a tegular suit to extinguish it, and a purchaser 
at a sale may give a valid notice under sec. 167, even though he may 
have transferred his rights in the property before the notice is given 
(Piari Lat Rai V. Moheswart Dcbiy 25 Calc., 551). Tlie service of a 
notice under this section annulling a mortgage is no bar to the mortgagee 
making an application to set aside a sale of the tenure {Brij Kumar Rai 
V. Dhanukdhari Raut, 10 C. W. N„ 976). An under-raiyat*s lease 
which is unregistered is not an inrumbraoce and need not be annulled 
under this section (Pinri Afohan Mukhurji v. Badal Chandra Ba^ty 5 
C. W. N., 310 ; 28 Calc, 205). 

In a suit for possession after annulment of an uoderdenure under s. 
167, absence of due service of notice on a person who in the suit 
disclaimed all interest therein, cannot prejudice the plaintilT. But if 



8 bo. 107 .] ANNULMENT OF INCUMBRANCES. 493 

* 

application for the Usue of notice against some of the persons jointly, 
interested the incumbrance was not made within time, the whole suit 
must fail {petanty v. Rahamat Alij 32 Calc., yto). 

The purchaser of an undivided share in lands leased toaraiyat, 
even in execution of a decree for rent, acquires no right to annul 
incumbrances {Aha/iuUah v. O^^an Afolh^ 2 C. L. J , 10). 

S. 167 does not apply to a sale in execution of a rent decree of a 
portion only of a tenure or holding, and the auction-purchaser cannot 
proceed under that section to annul incumbrances (R^vn Kinkar Risvjas 
V Akhil Ckandf^iX Chnudkurt\ 11 C. W. N, 350). When certain defend¬ 
ants annulled under this section a mortgage which they were under no 
obligation to pay off, it was held that they exercised only a statutory right, 
which can never be an equitable wrong nr amount to fraudulent conduct 
{Sureftdm Mohan v. Ratnidhitr^ n C. W. N., cxcv). 

This section applies where the incumbrancer is a third party, and not 
where the purchaser and the incumbrancer are the same person {^Hem 
Chandra Chaudhuri v, Tafazal hostain Kkan^ 8 C. W, N., 332). 

e 

Oolleetor.^A sub-divisional oflicer not specially appointed by the 
local Government to discharge the functions of a Collector under sec. 167, 
has no power to receive an application, nor has he jurisdiction to issue 
a notice annulling* an incumbrance {Mohabat Sin^h^, Umahil 
28 Calc., 66). 

There is po irregularity in the service of the notice, mprely because 
the application was received by the Deputy Collector in charge and 
the notice was signed by a Deputy Collector *^f(>r the Collector’’ {^Mahomed 
K.izim V, Nafar Chandra C.W.N., 803 ; 32 Calc., qri). But where 
the notice had been given by a Deputy Collector, and his action had been 
approved by the Collector after the lapse of one year, that the in¬ 
cumbrance had not been annulled, the notice by the Deputy Collector 
being invalid {Ram Dhun De v. Surjo Narain Mukkurji^ 2 C. L. J., 
99 ; 9 C. W. N., Ixvii;. 

Sub-section ( 2 ).—Fees.—Fees for the service of the notice aroU) 
be levied in accordance with rules i to 4, Chapter VH of the Govern meat 
Rafft under this Acr. The Board of Revenue have fixed no special fees 
for the service of the notice. 

% 

Sub-section ( 3 ).—Mode of Service. — For the mode of service 
of the notice of the incumbrance, see rule 3, Chap. I of the Government 
Rules under the Act 

^ Terms of notice.^No form of notice has been prescribed. A 
notice to annul an incumbrance is not bad, though it does not specify 



[CaAP. XIV. 


494 ' BBfiCAU TENANCY ACT. 

f 

^ the fSaiticulars of the Und held by the tenant or the rent payable by htm 
and though it is addressed to several tenants jointly {Ji$£U^ndAu 
MoMumdar v. Rasho Manjan Dasya^ s C. W. N., 27J). 

AsBessmentof mesne profita—'Where the position of the plaintiff 
is that of landlord and tenant combined, and the defendant, a sub>tenant, 
notwithstanding a notice served upon him under 167 withheld possession 
from the plaintiff, the mesne profits must be assessed on the value of the 
crops raised by the defendant, and not upon the basis of the rent which 
the rightful owner had been realising from the tenants, before dispose 
session. {Gopal Chandrn Ma/u^d v. Bhuban Mckan Ckniurjij 30 Calc., 

.536). 


Limitation.^An application to avoid an incumbrance under sec. 67 
was made by an auctioo'purchaser within one year from the date on 
which he had notice of the incumbrance, mentioning therein a wrong 
person as the incumbrancer After the period of limitation another 
application was made 10 him to amend the previous application by 
substituting the name of the real incumbrancer, which was allowed by 
the Collector. It was held, however, that the Collector’s functions in the 
matter were merely ministerial, that he had no power to make any such 
amendment and that the application for service of the notice on the 
real incumbrancer was barred by limitation {Nntya Copal Hazra v. 
Ghulixm Rasul y 28 Calc., t 8 o ). When limitation is governed by the 
provisions of this seciion, a minor is not entitled to a fresh period 
of limitation {Akkai Kumar Sur v. Bijai Ck^ind^ 29 Calc., 813). 


Power Ui direct 
that occupancy 
holdings he 
dealt with nn- 
der forogoiog 
sections as ten* 
\irefl. 


168. ( 1 ) The Local Governmeat may, from time 
to time, by notification in the official 
Gazette, direct tliat oecujJ&ncy-holdings 
or any specified class of occupancy-hold- 
in,:i8 in any local area put up for sale in 
execution of decrees for rent [a decree 
for an arrear of rent] due on them shall, before being 
put up with power to avoid all incumbrances, be ptre 
up subject to registered and notified incumbrances, 
and may by like notification rescind any such direc¬ 
tion. 

(2) While any such direction remains in force in 

« 

^^espect of any local area, all occupancy-holdings, or, 
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as the case may be, occupancy-holdings of the spdbi- 
fied clads in that local area, shall, for the purposes of 
sale under the foregoing sections of this Chapter, be 
treated in alt respects as if they were tenures. 

The words in bracieets in this section were substituted by s. Act 1 ., 
B. C.» of 1907, for the words ** decrees of rent,” as a consequential altera¬ 
tion necessary in consequence of the addition of clause (c) to section 16 

Ob]6Ct of this section.--The object of this section is explained 
in the Statement of Objects and Reasons for the liin, in which it was . 
said that it was thought that the provisions of this Chapter were as a 
general rule unsuited to occupancy holdings, inasmuch as an ordinary 
occupancy holding is not likely to be saddled with incumbrances which 
should be respected at a sale. It appears, however, that there are in 
some parts of the country occupaocy-holdmgs of large extent, the land 
of which is sub-let on such terms that the interest of the lessee is of 
considerable value. Under these circumstances, the proper course 
appears to be that occupancy-holdings should as a rule be sold at once 
with power to annul all incumbrances (sec. 166); but that the Local 
Government should have power to direct that the occupancy holdings in 
any local area should be in the first instance put up subject to incum¬ 
brances, as if they were tenures.” (Selections from papers relating to 
the Bengal Tenancy Act, iS8$, p. 206). The Local Government has not 
as yet found it necessary to take action under th»s section. 


169. (1) In disposing of the proceeds of a sale 
under this Chapter, the following rules, 

poMi of the instead of those prescribed by section 

sale-proceeds. Code of Civil Procedure, 

4 AIV of 

shall be observed, that is to say ;— 


(a) there shall first be paid to the decree-holder 
the costs incurred by him in bringing the 
tenure or holding to sale ; 

{h) there shall, in the next place, be paid to the 
decree-holder the amount due to him under 
the decree in execution of which the sale 
^.was made ; 



496 BENGAL TENANCY ACT. ' [Chap. XIV. 

*(c) if there remains a balance after these sums 
have been paid, there shall be paid to the 
decree-holder therefrom any rent which 
may have fallen due to him in respect of 
the tenure or holding between the institu- 
tioit of the suit and the date of [the con¬ 
firmation of ] the sale ; 

(</) the balance (if any) remaining after the pay¬ 
ment of the rent mentioned in clause (c) 
shall, upon the cx))iratlon of two months • 
from the confinnatum of the sale, be paid 
to the judgment-debtor upon hia application. 

[Provided that, where a tenure or‘holding has 
been sold in execution of a decree obtained by one 
or moro oo-sharer landlords in a suit framed under' 
siib-scction 148A. or sub-section (7) of section 158B,— 

(/) payment of the amount due under such decree 
shall, notwithstanding anything contained 
in clause (h), be made to the decree-holder 
and to the other co-sharor landlords in 
pro})(>rtioii to the .amount found to be due 
to ouch, and, 

(//■) if there remain.s a balance, payment of any . 
rent wliich may have fallen due in respect 
of the tenure or holding between the insti¬ 
tution of the suit and the date of uiw' 
confirmation of the sale shall, notwithstand¬ 
ing anytliing contained in clause (c), but 
subject to the determination, in the manner 
and with the effect mentioned in sub-section 
{2), of any dispute as to their respective 
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rights to receive such rent, be made to the 
said decree-holder and the other co-sharer 
landlords in proportion to their respective 
shares in tlie tenure or bolding.] 

(2) If the judgment-debtor disputes the decree- 
holder’s right to receive any sum on account of rent 
under clause (c), the Court shall determine the dispute, 
and the determination shall have the force of a decree. 

Tht words within brackets have been tnbeiled in, and tbe iiroviso has 
been added to, clause (c) by s. 53, Act I, U. C, 1907, 

Clause (c).—In ihe case of a rent sale with express power to the 
purchaser to annul all incumbrances, so long as such power remains 
in the purchaser, the heir of n mortg'agee is in jeopardy, and he may 
abandon his lien and ask to have it transferred to the surplus sale pro* 
ceeds (Mm Chand v. Aihutosh 9 C. W. N,, tiy). Under sec, 316 
of the Code of Civil Piocedure a sale takes effect from the date of its 
cemhemation ; so the decree^holdei would seem to be entitled to be paid 
out of the balance of the sale proceeds any rent due to him up to the 
date of the confirmation of the sale. Hut he is apparently not entitled to 
be paid any interest due on this rent, for the de^nition of rent ” does 
not include interest (sec. 3 (5), p. 32). His right to interest will 
survive, but he apparently cannot get it under this clause. Hut accord* 
ing to Ghosh, J., in Bijai Chatuis^ S C* Mukhurji^ (5 C. L J., 27^,) 
the word rent ” in this clause cannot have been intended to exclude 
interest accruing thereupon, so as to compel the decree-holder to bring 
a fresh suit for the interest only. As to the liability of the tenure or ^ 
holding for rent accrued due ptioi to tbe date of sale, see note to sec. 
^ 59 i PP 477 » 47 ^' words “date of sale” ic this clause mean date 
of confirmation of the sale Chnudkitmm v. Sfinath Das, 

7 C. W. N., 552. See also Lakhi Narnin v. Narcndra Lal^ it C. W. N., 
ccxxxix.) This ruling has now been given effect to in Bengal by the 
iff'iSrinserted by s. 53, Act I, B. C., 1907. ^ 

in the Notes on Clauses to tbe Bill it is said ;— 

Afi the law now stands, tbe decree-holder is, under section 169 of tbe 
Bengal Tenancy Act, entitled to the rent up to the date of the Sale, 
while the purchaser under section 316 of the Civil Procedure Code, does 
not become entitled to the rent until the date of the confirmation of the 
sale. Tbe proposed amendment will bring the sections into conformity.” 

32 
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The landlord has a claim to the surplus sale proceeds prefo^reaiial to 
that of the mortgagee of the holding, who stands in the shoes of the 
judg men (‘debtor {Pnihiil Chandra Mukhurji v. Jadupati Chahravar//s\ 

6 C. L. J , 26). 

Proviso,—The proviso added by Act I, B. C., of 1907 has beetr^ 
rendered necessary by ihe additions to the Act made in sections f48A, 
and 158 H. Now, under these sections a tenure or holding will pass in 
execution of a decree for rent obtained by a co-sharcr landlord, If 
obtained in a suit framed under see. r48A. Before execution of such 
a decree can he taken out, notice of the appUca-ion for execution must 
under sect 158 B (s), be to the other co sharers. The present 

proviso safe-guards their intoests as regards ihcir rights to participate 
in the distribution of the surplus sale proceeds. 

Clause (d\—When in exerution of a decree fur arrears of rent the * 
tenure wan sold, and an unr<;;.;isicrcd tenant who was a purchaser of a 
share of the tenure after the date of decree brought a suit for recovery of 
his share of the surplus sale proceeds ; h,‘id, iliat the suit was maintainable 
Chaudkurani v. Mmtth Aif, 7 C. W. N., 55:). See also 
Atnbikfi Nafh Ac/iarjcc v. Adifya Mt/h AM/ra, 6 C. W. N., 624). ^ • 

Jurisdiction of the Small Cause Court —suit for a share of 
the sale pniceeds of a tenure sold m execution of a decree for arrears 
of renl is not cognu ible by a Small Cause Court (Paw Kmnar Sen v. 
Ram Kamal .SV«, 10 Calc., 388). 


Tenure or holding to 
bo reloaaed trotn at> 
Cachment only on pay¬ 
ment into Court <d 
amount of decree with 
ousls, or on confcfldion 
ol satiefactiou by de¬ 
cree* bolder. 

XtVof 18S2. 


170. ( 1 ) Sections 278 ^ to 283 
tboth inolusive) [and 3ldA] of the 
Code of Civil Proeedurir shall not 
apply to a tenure or holding attach¬ 
ed in execution of a decree for 
aiTears due thereon. 


[2) When an order for the sale of a tenure or 
holding in execution of such a decree has been made, 
the tenure or holding shall not be released from 
attachment unless, before iif is knocked down to the 
auction-purchaser, the amount of the decree, includ-, 
iug the costs decreed, together with the costs incurr¬ 
ed in order to the sale, is paid into Court, or the 
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decree-holder makes an application for the release • 
of the tenure or holding on the ground that the 
decree has been satisfied out of Court. 

(3) The judgment-debtor or any person having in 
the tenure or holding any interest voidable on the 
sale, may pay money into Court under this section. 

The words‘‘and 510 A*’within bracketji have been inserted in this 
section by s. S 4 » Act 2 . B. C., 1907. 

8ub*seotion (1).—Clalma to attached tenures or holdloga^ 
Sections 278 to 283 of the Civil Trocedure Code relate to claims to attatb* 
ed property and objections to the attachment thereof and their disposal. 
From the provisions of this $uh>seotion it follows that no claims to 
tenures or holdings attached in execution of decrees under the Bengal 
Tenancy Act can now be enijuircd into. When in execution of a decree 
fqr arrears of renh the defaulting tenure is attached, no claim under 
sec. 278, Civ. Pro. Code» is maintainable, whctiier the claim is to the 
tenure or adverse to the tenure {i\fakbul AhMady. Hakbal Das Haira^ 

4 C. W. N., 732). The decision in this case being in conflict with that 
in Ja^bandhu Chaftop\%dhya v. Dinu Pui^ (4 C. W. N., 734) the question 
was referred to a Full Bench, by which it was held that sec. 170 
bars a claim under see. 278, C. P. C.> in all cases 1. e, whether the claim 
to the tenure or holding attached be a claim to the tenure or holding, 
or^be based on the ground that the property claimed is not part of the 
tenure or holding attached {Amrita Loll !*ose v. Ncmai Chattd Mukho- 
padhya^ 28 Calc., 382 ; 5 C. W. N., 474) See also Kitcfra Pal Singh v. 
Kritarthamayi Dasi, (33 Calc, 566; 10 C. W. N., 547 ; 3 C. L J., 470). 
This bub'Section applies to tenures or holdings attached after the Tenancy 
Act came into operation in execution of decrees obtained before that date 
(Deb Nor din Datia v. Nurendra Krishta^ 16 Calc., 267). See note to 
sec. 2 (4), pp. 11-14. 

BxcluBiozi of operation ofsectioD 310 A.—Intbe Notes on 
Clauses to the Rill of 1906 it was said with reference to this question: 

**lt baa been lield by the High Court that tho provisions of section 310 A 0! 
the Code of Civil Frtjcedare apply to sales in exooutioo of rout decrees. This 
enables persona other than the jodgment-debuir to apply to have auoh sales 
set aside. It is undesirable that proceedings betweuo landlord aod tetiant, 
relating to the reoovery of rout, should be protracted by the intervention of 
»thii^ parties, aod it is accordingly proposed that section 810 A of tbs Code ol 
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Civil ProcoJurd &h&U not Apply to a tenure er h<>Uling attached in oxeoation 
of a deoroe for arieara c^f rent.’' 

Some discussion touk place in Council on the subject of this provision 
and its object was more fully explained as follows. 

** Tho intention of the franicrs ol the Bengal Toiiaooy Act, t885, with 
roganl to AcbR of tenureii or holdings for arrears of rent was that any one 
having in the tr.iiuro or holding lu) interest voidable on the sale (s.g., a mort* 
gagoo or mi uuroougniHcd tranaferoo) might pay in the decretal amount with 
co«tts bef9rf, and so stop, the kvIo. This is provided for in section 170| sub* 
section (^]. Hut it was ijiloiidiMi tliat, after the sale, only the judgment* 
debtor should have tho privilege of having the sale sot aside by paying up 
the dtHirni^U u mount and onsts with compensation to the auction •purchaser of 
ft per cent, of hia purchaso money. Tim object of tUeio provisions was to 
induce persons liavihg an intnrsHt in Ihi* pn.»|M;rty to be sold to pay in the 
amount of the landloMl's debt V/orc the nalo, ho that tho Umllnrd (decroe- 
holder) might got (bo money due (o him i|uickly, and the matter might be 
Bottled and set a1 rv.st onco for all. This wan m* hardship to the laudloid, bo- 
cuuHO (i) bo got Ids money «|uickly, (.i^) bts old tvniuit still runiaioed his tenant^ 
and (lij all risk of future coinpliiabtioiiH and uxpenso was ob>iatod. 

The pniviHion that aftei Umaale only the judgment-debt or should he 
allowed to pay up the decretal amoiinl prcaonted no practical obstaclo to the 
Butting aside of the nale, and was no hanhliip to any ono, because the docruo- 
holder could Always he cimifivllod to toko tho money, whoevor paid it, hy thu 
simple device of paying in tho amount in tho name of tho judgment-debtor. 

The pro vision A of soetjon 310 A have, however, by the rulings of the High 
Court, boon oxtcndeil to sales in execution of rent decrees, and the result .of 
this has boon ( 1 ) to take aw'ay from 1 he mortgagee or un re cognised transforue 
all iudnoomoiit to pay in tlic decretal amount before sale, {S) to force the land¬ 
lord (decree-holder) to take the money from a person whom he may not 
recognise, or wish to reooguiee, as bis tenant, and {S) to give rise to the 
probability of protracted prooeodings and long and expensive litigation. 
For, in the first place, tho ducreUl amount is often paid in with a request 
that it may not be paid out to the laudluitl (decree-holder) till applications 
by tho judgment*debtors for setting aside the sale on tho ground of irregulari¬ 
ties or fraud in the sale proceedings have been disposed of. Simultane^ys 
applications under scctioD 174 and to set aside the sale on the first of these 
grounds have now been provided against by clause 37 of the Bill, But there 
is no remedy for a simultaocous applicaUoo under section 174 and one to set 
aside the salo on the ground of frawi. These applications to set aside the 
sale may t>e opposed both by thu decree-bolder and the auction-purchaser, 
for the latter may not wish to part with tho tenure or bolding purchased by 
him and to whom the statutory allowance of 5 per cent oo the purchase 
muueyjDsy not be a suificiont nompeosation for the loss of hii bargain. The' 
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decree-holder coey ftlso oppose the epplicatioa to set aside the sale, not only 
on the ground that there was no fraud, but baoaute the atoonnt paid in was 
iniufBoient or was sot paid in dae lime. These proceedings, with the 
inevitable appeal and seoond appeal or application for revision, to the High 
Court, may last fur years. All this time the landlord does not know who 
• his tenant U—whether he is the old tenant (t.r., the judgment-debtor) or 
the auction-purchaser. He cannot be certain, then, whom he should sue 
for rent. He may sue the wrong poreon, and some of his lawful demands for 
rent may consequently become barred hy limitation.'* 

Sub-edction 3.— Where a decree made in a suit for rent was in the 
main one for rent, although it included other sums which wire not 
strictly rent within the meaning of the Bengal Tenancy Act, and in 
execution thereof the tenure in arrear was ordered to be sold under 
Chapter XIV of the Act and advertised: //eUf, that the holder of an 
imder*tenure liable to be avoided would be justified in making a pay* 
ment to prevent the sale of the superior tenure, and having made the 
p^kyment, would be entitled to the rights, which are given to a person 
who makes a payment under section jyo of the Bengal Tenancy Acr. 
{/mmda Sundari Chaudhurnni v. A(u! Chandi'a C/t<tkraviirfU\ 32 
Calc., 972). But the purchaser of a tenure fiom a tenant against whom 
the decree for rent was obtained in execution which the tenure Is 
advertised for sale has no right to moke a deposit under this sub-section, 
as he has not an interest in the tenure voidable by the sale. But in a 
case of this nature, the High Court in revision did not set aside the 
order allowing such a purchaser to make the deposit on the ground that 
on a former occasion in similar circumstances the purchaser had made a 
similar deposit and the decree-holder had withdrawn it {Jotindm Mohtn 
Tagore v. Durga I)cbt\ 10 C. W. N., 438/ A mortgagee making pay¬ 
ments to save the mortgaged property from being sold in execution of 
a tent decree has an additional hen on the property for the sums so 
paid by him {Rakhokari Ckatforaj v. Ripro Das Z>c, 31 Calc., 975), 

Co-Bharor laodlords cannot attach tenures or holdings in 
execution of decrees for their shares of rent.—An attachment of 
a tenure or holding in execution of a decree obtained by a fractional co- 
shgrei'for arrears of rent of bis separate share is not such an attachment 
as is contemplated by section 170 of the Tenancy Act. When landlords 
are seeking 10 take the benefit of this Act, they must under the provi¬ 
sions of sec. i8d act in concert; and when one of several co-sharers in 
ft samindari thinks fit to pursue his remedies to recover his share of the 
rent, he must pursue them under the ordinary law of the country, 
and independently of the Tenancy Act {Boni Madhab Rais.JacdAH 
'Sarkary 17 Calc., 390}. Hut when a decree for the entire rent has been 
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obtained by one of several co*$harers by making the others parties 
defendaatd and is executed by him alone and the defaulting tenure Is 
attached, no claim by a third person under sec. 278, C. P. C.| is maintain* 
able. The decree has In this case the same effect as if it had been 


obtained by all the co*»hareri and sec 18S has no application (CAant/ta 
SMar Patina v. Kam' Manjhiy 3 C. W. N., 386). 


Amount paid 
into Court to 
nroveot sale to 
oe oeruin 
cases a mort¬ 
gage* debt on 
the or 

holdiug. 


171. (l) When any person having, in 
H tciiiure or holding advertised for sale 
under this Chapter, an interest which 
would be voidable upon the sale, pays 
into Court the amount requisite to pre¬ 
vent the sale, -- 


(а) the amount so |)aid by him shall be deemed to 

bo a debt bearing interest at twelve per 
centum per annum and secured by a mort¬ 
gage of the tenure or holding to him ; 

(б) his mortgage shall take priority of every other 

charge on the tenure or holding other than 
a charge for arrear of rent; and 

(c) he shall be entitled to possession of the tenure 
or holding as mortgagee of the tenant, and 
to retain possession of it as such until the 
debt, with the interest due thereon, his 
been discharged. 

(2) Nothing in this section shall affect any other 
remedy to which any such person would be entitled. 

This section is founded on the provistoDs of sec. 13, Reg. of 
(819, which under sec. 6, Act VIIJ, B. C.»of i865^and sec. 62, Act VII^ 
B. C, of 1869 were applicable 10 similar payments. 

OlauBB (a).—A mortgage cheated by the operation of this section 
is not an incumbrance under sec. i6j and ennoot be annulled by a pur* 
chaser at a sale held under the provisions of this Chapter (PasuptUi 
»\fahapatr& v. NaraytuU Ddti^ 24 Calc., 537 ; l C. W. N., si^J. It is a 
mortg.'tge on the entire tenure ; so when a sfpafnidar pays the amount 
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due from the dar^atmriars, he has a mortgage over the whole tenune, 
which cannot be divided'* in proportion to the iiKciests of i\\t darpa/m- 
dar/, (ucreporteJ case, S A., No 47 of 1889, decided by Pcthcratn, C, J., 
and Banerjee, J., May 1st, 1890}. This section dues not apply to a 
person who has a sale set aside by paying the decretal amount and the 
auction-purchaser^s commission under sec. 174. Such a person accord- 
ingly%cquires no mortgage under this section over the shares of his 
defaulting co-tenants {tJopi Nath Bagdi v. fshar Chandra Bagdiy 22 
Ca)c., 800;. 

Claufld (e).—Under cl. 4, sec. 13 of Reg. VIII of 1819^a person 
making a deposit to stay the sale of a superior tenure was entitled to be 
put in possession oftbe lenuro»ofthe defaulter on applying for the 
same.’’ These words do not occur in this section. A person making 
a deposit under this section must therefore apparently bring a regular 
suit to obtain possession. A person who enters into possession of a 
tenure as mortgagee under the provisions of cl. 40, sec. 13 of Reg. VI [1 
of 1819 is bound in the first place to pay the rent due to the landlord 
out of the collections before applying the same to the liquidation of 
his own debt, and the defaulter is not to be liable for the rent of the 
tenure during the period of the possession by the person so Holding 
it as mortgagee {BAairab Chandra Kapur Lalit Mohan Singky 13 
Calc., 185. See also Kanai lyil Set v. Nistarini Dast\ to Calc., 443). 

Sub*seotioti f3).--Who may pay money into Court.^Under 
Act VMl, H. C., of 1865, it has been held that when an under-tenure 
has been transferred, but the transfer is not registered in the soiskiah of 
the zamihdar or superior tenant, the transferee is, nevertheless, entitled 

a person interested in the protection of the tenure to stop its sale in 
execution of the decree by paying into Court the amount of the decree. 
{Anand Lai Mnkhurji v. Katika Prasad Misra, 20 W. R., 59 ; see also 
Rajendro Narain Rai v. Phudi Mandate 15 Calc., 482). 

4 

Other remedies of persons whose iDtereste are affected by 
sale»—These appear to be of a ihree-fold nature: (1) a regular suit for 
the recovery of the money deposited. See Anihika Debt v. Prankari Das^ 
(4 B. L. R., F. B. 77 ; 13 W. R., F. B., i), in which the person who made 
the deposit was an under-tenant, and Lakki Narain Mitra v. Kkettro 
Pal Ssiftgh, (13 B, L. R., 146), in which the depositor wis an unregistered 
assignee of a darpatni taluk. But see also Makarani Dasya v. Harendro 
Lai Rai^ (i C. W. N , 458), in which a mortgagee who had purchased the 
mortgaged property in execution of his own decree on the property being 
again put up to sale in execution of a decree for arrears of the rent due 
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prior to the date of his purchase, paid the amount and stayed the sale 
and then brought a suit to recover the amounf of his payment. It was 
held that be could not recover, for there was no privily between him and 
the Judgment-debtors under the decree for arrears of rent; (2) deduction 
of the amount deposited from any amount due by him to the judgment- 
debtor as his superior landlord. This is expressly provided in the section 
next following (sec. 1 72). See Gopa! Sarkar v. Srinath Bandopkdkyay 
(8 Calc., 877 ; ri C. L. R., 37) ; IMit hfohan Saha v. Sriniias (13 
Calc., 331). A tenant may similarly deduct from the rent any sum which 
he may have paid, not Into Court, but direct to the zamindaty in order 
to stay the sale of the patni {Tarini Dehi v. Skama Charan Mitray 8 
Calc., 954 ; but see contmy Mahomed Hossein Aii v. BakaulUt^ 6 W. R., 
^ 4 ) i (3} notwithstanding the deposit, the sale takes place, a suit 
will lie to have the sale set aside {A/sai AH v. Cumarainy 6 W. R., 
Act X, 59 ; U. L. R., K. 0 ., 519. Rut see coniray Afriianjai Sarkar v. 
Gopai Ckandi'a Sarkaty jo W. R. 466 ; 2 B. L R., A. C., 13?). 

A private purchaser of a tenure, who has not registered bis name in 
the landlord's serishta and has not been recognized by him, cannot 
maintain a suit to set aside a sale held in execution of a rent decree 
obtained under Act X of 1859 against a registered tenant {Fatit Sahu v. 
Hart Mahaniiy 5 C. W. N., 126). 


172. When a tenure or holding is advertised for 
itifw-iortonant Under this Chapter in execution 

Oourt^m4y*de° decree against a superior tenant 

duct from rent, defaulting, ’ and an inferior tenant, 

whose interest would be voidable upon the sale, pays' 
money into Court in order to prevent the sale, he 
may, in addition to any other remedy provided for 
him by law, deduct the whole or any portion of the 
amount so paid from any rent payable by him to his 
immediate landlord; and that landlord, if he is mot 
the defaulter, may in like manner deduct the amount 
so deducted from any rent payable by him to his 
immediate landlord, and so on until the defaulter is 
reached. 
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173. ( 1 ) Notwithstanding anything coataiaed in 

Deeree-hoWer section 294 of the Code of Civil 

Procedure, the holder of a decree in 

or may not. executioD of which ft tenure or hold- 
XIV of 1882. 

without the permission of the 
purchase the tenure or holding. 

(2) The judgment-debtor shall not bid for or pur¬ 
chase a tenure or holding so sold. 


this Chapter may, 
Court, bid for or 


(3) When a judgment-debtor purchases by himself 
or through another person a tenure or holding so sold, 
the Court may, if it thinks fit, on the application of 
the decree-holder or any other person interested in 
the sale, by order set aside the sale, and the costs of 
the application and order, and any do6ciency of price 
which may happen on the re-sale, and all expenses 
attending it, shall be paid by the judgment-debtor. 


Sub^section (I).—Section 294 of the CivU I'locedure Code prohibits 
a decree-holder bidding for or purchasing property put up to sale in exe¬ 
cution of his decree without the express permission of the Court. This 
sub' section removes this restriction so far as sales held in execution of 
rent decrees are concerned. 


Sub'Beotion ( 2 )—A judgment-debtor bidding for or purchasing 
property in contravention of ibis sub-section renders himself liable to 
the penalty provided in sec. t85, Indian Penal Code. 

Sub-seotion (8).—When the purchaser is found to be a mere 
namidar for the judgment-debtor, the sale is only voidable and not 
absolutely void. The proper Court to determine whether the sale should 
‘ stand or fall, is the Court that held the sale {CopiU Chandrd Afiira v, 
Rafrt Lai Gosain^ 21 Calc,, 554). The decree-holder and all the judgment- 
debtors are necessary parties to proceedings under section 173, Bengal 
Tenancy Act {Mokima Ckandt a Neof^ v. Jogendra Kumar Ghoshs 3 
C. W. N.^ x\v). An attachment creditor has sfandi to apply to set 
aside a sale under sec. cJ. $, as he is interested in the sale (£asUr^ 
Mortgage & Agtfuy Co.y v. Gofdnd Chandra Chaitefjiy 3 C. W. N., xiv). 
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Limitation.—An application to set aside a sa^e under sec. T73 is 
governed by art. 278, Srhed. II of the Limitaiion Act and should be 
made.Within three years from the date when the right to appiy accrues 
{Ckand Muni Dusiv, Sanio Ainni Dasiy 34 Ca)c.» 707 j i C. W. N. 534). 

Appeal.—No appeal^ies from an order setting aside a sale under 
sec. 173 of the Bengal Tenancy Act Sin^h v. Mtsri Sin^hy 22 

Calc., 825). When an order h.as been made or setting aside a sale 
under section 173, Bengal Tenancy Act, no appeal can be preferred 
from such an order by the auction-purchaser, although an appeal might 
lie on behalf of the decree-holder or a co-judgment-debtor, and there is 
no real conflict between the Cviscs of Rn^hu Sin^f^h v. Misri Sini;hy (si 
Calc., 8351 and CAund Afani v. Sunfo Afuuiy (24 Calc., 707, J C, W. N., 
534), Mohima Chandru Ncofii v. Jfigtndra Kumar Ghosh (3 C. W. N., 
xiv). See also Harahandhn Adhikari v. Harish Chandra De, (3 C. W. 
N., 184). An appeal will lie on behalf of the judgment-debtor, and 
when the appellant's case is that the purchase was made not by a third 
party but by some of the judgment-debtors benami in the name of the 
auction* purchaser, if that be proved, the case will come under sec. 244, 
C. P. C., and an appeal will lie {Sriram Chandra Shif^k v. Guru Das 
Kunduy 3 C. W. N., civ). Where the auction-purchaser is a third person 
and not the decree-holder and where upon an application being made by 
the judgirient-clebtor under sec. 3toA, C. P. C., to set aside the sale, it is 
not contested by the decree-holder, so that no question arises between 
* the decree-holder and the judgment-debtor, the order of tlie f ourt does 
not fall under s. 244, C. J’. C., and is consequently not appealable [Amir 
Rat V. Basdeo Sin^^ky 5 C. L. J., 204). 

Second Appeal.—Where the auction-purchaser is a btnamidur for 
the judgment-debtor in an application to set aside a sale under sec. 173 
of the Tenancy Act and sec. 311, C. P. C., a second appeal lies fa the 
High Court from the order made on the applicatum, as the application 
is one under see. 244 of the C. P. Code {Chand Mani Dxsi v. Santo 
Mani D<isiy 24 Calc., 707 \ i C. W. N., 534), The purchaser of the 
interests of a judgment-debtor is his representative for the purpose of 
execution proceedings {Aksku Kumar Sur v. Bijai Ckandy 29 Calc^, 813). 

174. (1) Whore a tenure or holding is sold for an 
Application by arrear of rent due thereon, then, at any 

within thir^ days from the date of 
sale, the judgment-debtor may apply to 
have the sale set aside, on .his depositing in Court, for 
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paymeat to the d(teree-holder, the amount recoverable 
under the decree with costs, and, for payment to the 
purchaser, a sum equal to five per centum of the pur¬ 
chase-money. 


XIV oI 1882 . 


(2) If such deposit is made within the thirty days, 
the Court shall pass an order setting 
aside the sale, and the provisions of 
section 315 of the Code of Civil Procedure shall 
apply in the case of a sale so set aside : 


Provided that, if a judgment-debtor applies under 
section 311 of the Code of Civil Proced¬ 
ure to set aside the sale of his tenure or 
holding, he shall not be untitled W make an applica¬ 
tion under this section, [and if he applies under this 
section, he shall not be entitled to make an application 
under section 311 of the Code of Civil Procedure.] 

(3) Section 313 of the Code of Civil 

XIV of 188 - 2 . , , „ , > 

Procedure armll not apply to any sale 

under this Chapter. 

The words in brackets were added to the proviso to sub-section t by 
s. 55, Act J, ii. C, 1907. 

Tbia seotioQ does not confer a new In Jazndanand 

Singh V. Amrila Lit S*trkar{z2 Calc., 767), it was licid by a Full Court 
that this section did not create a new ri^ht in a judgment-debtor, and is 
therefore applicable to proceedings in execution of a decree which had 
been passed before the Tenancy Act became law and that the provisions 
of sec. 310 A, C. P. C., are also applicable to such proceedings. See 
note to sec. s (4), pp> 

Meaning of “deoreot” in this section —The word decree” 
in this section primarily refers to the decree of which execution is sought. 
But if in the meantime, that is, before the sale is actually held, the decree 
of the Court of first instance t$ modified in appeal in favour of the 
judgment'debtor, then, necessarily the ** decree” must be the decr^ 
of the appellate Court (Bkikhi Singh v Bhanu Mahton^ 5 C. W. N., 231). 
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Sale in execution of decree for roadiee8.^Tbe provisions 
of sec. 174 are applicable to a sale held in execution of a decree for 
road-cess {fCuhori Mohan Rai v, Sarodamoni Dasi^ i C. W. N., 30). 

Sub-aection (l).^Who may deposit decretal amount and 
apply to have the sale set aside.-The term “judgment-debtor” 
used in this sub-section has been interpreted strictly as referring to the 
judgment-debtor alone and as not including a transferee or assignee from 
a judgment-debtor iVd/vj/V* v. Phudi Man dal^ 15 Calc, 

482). Rut this decision is now of little practical importance, as it has 
been held in Janardan (San^li v. Kali Krishna Tkakur^ (23 Calc., 
393) that the provisions of sec. 310A of the Code of Civil Procedure 
are applicable to sales held in execution of rent decrees. The provisions 
of section 310A are new and were added to the Code of Civil Procedure 
by Act V of 1894. They allow “any person whose immoveable property 
has been sold in execution of a decree to apply to have the sale set 
aside on his depositing within 30 days of the sale the decretal amount 
and s p. c. of the purchase money. ” The terms of sec. 310A are, there¬ 
fore, much wider than those of sec. 174, and consequently practically 
supersede them. The decision JiinariUin GanKali Krishna 
ThakHr^ 7 <% followed in Hiinskidhar ilaldtr v, Kcdar Natk Mandnl{\ 
C. W. N., 114). 

In an unreported case (Rule No. 269 of 1888, decided by Petbernm, 
O. J., and Tottenham, J , on the 30ih April, 1888), it was held that a judg¬ 
ment-debtor can Apply under this section for the setting Aside of a sale, 
even when the sale has taken place in execution of a decree for arrears 
of rent obtained against him by a co-sharer landlord, in which case under 
the old law only the rights and interests of the judgment-debtor were 
sold, and not the tenure or holding itself. But in a later case, also 
un re ported, Kailash Kamini Debi v. Umar Afandal (S. A., No. 443 of 
1892), it was decided, following the ruling la Beni Madkub Rai v. Jaod 
Ah Sarkar, 17 Calc., 390, vide, pp. 379, 396), to the effect that an attach¬ 
ment of a tenure or holding in execution of a decree obtained by a fac¬ 
tional CO- sharer for arrears of the rent of his separate share is not an 
attachment under see. 170 of this Act, that, when a tenure is sold in exe¬ 
cution of a decree obtained by one of several joint landlords for his share 
of the rent of the tenure, the tenant is not entitled to avail himself of the 
privilege conferred by this section and to ask that the sale may i>e set 
aside on his payment of the amount recoverable under the decree and 
costs and a sum equal to 5 p. c upon the purchase-money. The question 
is, however, now of less importance than formerly, for it would seem 
that, if a tenant under such circumstances cannot apply under sec. 174 of 
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this Act, he can alw^iys do so under sec. 310A of the Code of Civil 
Procedure and obtain the sime relief as he would have obtained, if sec. 
T74 had been applicable. A benamidar of a person whose {ffoperty has 
been sold has a right to apply to have the sale set aside und^ sec. 310A, 
.C. P. C. {Biisi Poddnr>f. Ram Krishna Poddar^ i C. W. N., 135 ; Paresk 
Nath Singh v. Noho Gopal Chatiopadhyx^ 9 C. W. N., 821 ; 19 Calc., 1). 
A purchaser who claims to be a purchaser of a tenure prior to attachment 
from a judgment-debtor whose interest in the tenure has been sold in 
execution of a decree for its own arrears of rent is entitled to apply under 
sec. 311 of the Code of Civil Procedure to set aside the sale 
Dasi V. Padmo Lochan Mtvidit,, 22 Calc., 802). A person who acquired 
an interest in a property before the judgment-debtor became liable can 
apply under sec, 310A, C. P- C. (Hanshidkiir Huldir v. Kidar Nath 
1 C. W. N., 114), but not a purchaser at a private s.ile from 
the judgment-debtor after sale in CKeruiion Ufasari H im v. Qadai Rum^ 
I C. W, N., 279). A mortgagee, whether by a simple mortgage or a 
mortgage by conditional sale of a tenure or holding sold in execution 
of arrears of rent due in respect of it, is a person ** whose immoveable 
property has been s<ild" and can apply under sec. 310A. {Partsh Nath 
Singh V. Nobn Gopal Ch<\ttoh<uihyay 5 C. W. N.. 821 ; 29 Calc., 1). So 
can an under-raiyat Nath v, Kamini Kumar Ghosk^ 

ti C. W. N., 742). The purchaser of a sltare of an occupancy holding 
transferable by custom can apply under sec ^\o\^{^IUnodini Lyasi w Piari 
Mohan Haidar^ 8 C. W. N., 55 ; Kunjo Bihari ,\fandat v. Sa/nbhu 
Chandra Rai^ 8 C. W. N., 232). When a mokarari tenure is sold in 
execution of a decree for arrears «f rent, a dir-moka*aridar has a right 
to come in and make a deposit tinder s. 310 A, C. F. C., {N<vaiH Mandal 
v< Sour indr a Mohan Tagore ^ 32 Calc, 107). A person who holds a 
kowla within an osat taluky which has been sold free from incum¬ 
brances in execution of a decree for arrears has no right to apply under 
sec. 310A for setting aside the- sale. {Administrator General 0/ Bengal 
V. Sfahomed Kh xlik 5 C. W. N., cxxxii). An undcr-raiyat cannot 
make a deposit and apply under sec. 510A, to have a sale of a holding 
set aside {Abid Mollah v. Diljan Molfak, 29 Calc., 439) 

Bat by the addition now made to sec. 170 by s. $4, Act 1 , B, C., 
of 1907, which renders inapplicable the provisions of sec. 310A, C. P. C., 
to sales in execution of rent decrees, where Act I, B. C., of 1907 is in 
force, in Bengal, mo^t of these rulings are no longer good law. 
(See note, pp. 499-501). 

Amount deposited cannot be r&teably distributed.—Sec. 
295, C. P. C., which provides for the rateable distribution of assets 
realised by sale or otherwise does oot apply to a deposit made by a 



510 


BENGAL TENANCY ACT. 


[Chap. XIV. 


judgment-deBtor either under sec. 174 of the Tenancy Act or under sec. 
31 oA^ C, V. C.i{Bihnri Lai Pal w, Gofial Lai Sily i C. W. N., 69$). 
The wor(^ payable to the decree-holder ” mean that he is the 
person sole^entitled to the money paid into Court {Roskan IjiI v. Ram 
Lall Malliky 30 Calc., 262 ; 7 C. W. N,, 341). 

I 

8ub-0ectioQ (2).—How and wboQ deposit may be made 
and its effect.--The deposit under sec. 174 of the Tenancy Act must 
be of such a nature as to be at once payable to the parties, and a Court 
has no power under that section to set aside a sale unless the judgment* 
debtor has strictly complied with its provisions. A deposit made in the 
shape of (Government promissory notes is not good The deposit should 
be made in the currency of \X\t {Rahim Baksks. Nando Lai 

Oosmmiy 14 Calc, 321). A deposit under sec. 174 must he such as 
the decree-holder in.iy draw out at once. A deposit not made pay¬ 
able to the decree-holder until a certain event has happened is not a 
good deposit {Skakoti v. Jotindro Mohan Tujiorcy l C. W. N,, 132) 
But in a subsequent case it was held that a deposit, with regard to which 
it was subsequently applied that it should be reuained in Court pending 
the disposal of an application under sec. 108 C. P. C., was a valid 
deposit [Haffumutt v. Lachman Sahtty 8 C. W. N , 355), The 

whole of the debt, the expenses, .iud the damages which the purchaser 
has sustained must l>c deposited in Court ; so that the Court may know 
of its own knowledge that the provisions of the section ha\e been 
complied with l^Kabilaso Kuar v. Kagkn Nntk Swghy 18 Calc., 

!)8i). If the Court be closed on or before the last clay of the period 
limited, the judgment-debtor may pay the amount into Court on the 
hrst day the Court ro-opeos, not withstanding the absence of any express 
provision to this effect (Sashi Uhuskan Rttdro v. Govind Chandra 
Raty 18 Calc., 231)* See also-sec. 10, Act X of 1897. The words 
‘‘date of sale” in sec. 310 A, C. P. C. mean the actual date of sale 
\Kesa Sahai Singh v. GUini RiXiy 6 C. W. N., 776). If the amount 
payable has been calculated and settled by an oflicer of the Court and 
lhat amount has been paid into Court, an order setting aside the sale 
must be made as a matter of right, even though the amount is short by 
a small sum {Ugruk Lai v. Radha Prasad Sitsgky 18 Calc., •355). 
This was followed in Abdul UiUf v. /atlab Chandra MUray (25 
Calc., 216) and Fakir v. Biraj Mohim Daily (it C. W. N., Ii6). The 
same rule applies to amounts deposited under the provisions of 
sec. 3J0A, C. P. C. {Mukbtil Ahmed v. Basal Sabh<in Chaudkri 
25 ChIc., 609). But in Chandi Charon Mandal v. Banka Bihari 
Laly (26 Calc., 449), it was luled by a Full B»ch that where 
the judgment*debtor ba$ not within thirty days from the date of sale 
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deposited in Court a sum equal to 5 p. c, of the Mrchase*money and 
the amount specified in the proclamation of sale, out has deposited in 
Court a sum calculated by some officer of the Court as the sum to be 
deposited in respect of such 5 p c. and of the sum speclded in such 
proclamation of sale, and there is nothing to show that there was any 
mistake qf the Court by which the judgment*debtor was induced to 
deposit an insufficient amount, the sale ought not to be set aside. When 
a deposit has been duly made and an order setting aside the sale has 
been p issed, a further order under sec. 315 of the Code of Civil Procedure 
directing the return of the purchase •money to the purchaser should be 
given. This order under see. 3J5 of the Civil Procedure Code may be 
enforced as n decree for money. 

Notice to parebaser—An auciiompurchaser is entitled to a notice 
before an order under sec. 310.A for setting aside n sale is made 
{Jdfuiniitft (raniiuii v. Kali Krishna Thakur^ 23 Calc., 396 ; Banshi^ 
tihar Muldiir v. AVrf^^ Nafh 1 C. W. N , 114). But sec Bkairab 

Ptxl V. Preiti Chand Ohash, fl C. W. N., clxi). 

Sub^Beotion ( 2 ). Proviso.^Section 311 of the Code of Civil Vro- 
cedure allow; an application to be made for the setting aside of a sale on 
the ground of material irregularity in publishing and conducting it by 
the decree-holder or any person whose immoveable property has been 
sold, provided the applicant proves that he has su^^tained substantial 
injury by reason of the irregularity, and this has been held to apply 
also to sales taking place in execution of rent decrees (Atieunnissa 
Khatun V, Gora Chajui 7 Caic.j 163). In Rajtndro Nath Haidar 
V. Nil Ralan Mitra^ (23 Calc., 958), it was ruled that when an applicant 
had made an application under sec. 310A, ActXIV of 1882, he could 
not immediately afterwards make an application under sec. 311 of the 
safhe Act, so as to carry on simultaneously applications under both 
sections. The provisions of sec. 310A arc almost exactly the same as 
those ol the proviso to sub-section (2) : so this ruling would seem also 
Ho preclude applications under sec 174 of this Act and sec. 31 x, C.P. C., 
being carried on simultaneously. 

. This* has now been provided for by the addition to the proviso made 
by s.* 55 , Act I, B. C, of/907, which meets the converse case to that 
already dealt with in the pruvisa 

In the Notes on Clauses of the Bill of 1906, it was said : 

** Undur section I 74 » as at present framed, there is nothing to provent a 
tenant from applying to have a sale set aside, by paying the decretal amount 
and lubeeqnoutly olalmlng, ouder eeetion 31 i of the Code of Civil Prooodure, 
that the sale was invalid. It » clearly inequitoblo that the tenant should, 
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be allowed to have recourae to a double prooedure in applying to have a sale 
aet aaido» and the pro^aed addition to Bectioo 174 will prevent thia/* 

Sub'Bection ( 3 ).^Section 313 allows of applications to set aside 
sales on the ground of ihe persons whose property has been sold having 
no saleable interest therein. Sales of tenures or holdings cannot be set 
aside on this giound, ns the rent is a drat charge ” upon thGin,(sec. 65), 
and they nre liable to be sold for arrears of rent due in respect of them, 
no matter in whose hands they may be at the time of their sale. The 
persons in possession of the property, or whose properly has been sold, 
have their remedy in sec. 335 of the Code, or by means of a regular suit. 

No appeal Uea-'^An order under sec. 174 is not appealable, as it 
is not one under sec. 244, C. I*. C. {,Kishori Mohan Bai v. Saroda Mam 
Past\ I C. W. N„ 30), and not being a ptoceeding for the execution of 
of a decree (SitM ^arain Lai v, Gorak Prauul^ 3 C. W. N , 344), 
Neither is an order under sec. 310A appealable when it only decides 
a question between the uuction*purchaser and judgment*debtor {Bansidhar 
//a/dm V. Ktfdar Nath Munduly 1 C. W. N., 114). Uis appealable when 
it decides a question between decree^holuer and judgment-debtor {Krifia 
//nth Pal V. Kam /Mh.ifni Oasyay \ C. W. N., 703 ; Fhul Chund Rai v. 
Mfrjlntfh Mlsruy sS Calc, 73). When the auction-purchaser is a stranger, 
sec. 622 C. 1 *. C., applies (AV^frfr Nu/A Son v. i/wa Qkarany 6 C. W. N., 

57). 

The purchaser of the interest of a judgment-debtor is his representa* 
tive for the purpose of execution proceedings {Akhai Kumar Sur v. 
Bfj'il Chandy 29 Calc., 813). • 

No charge on property for amouQt paid to set aside 
sale.—Where tbe plaintiffs and defendants were co-tenants of two jolesy 
which were sold in execution of a decree for rent, and the ptaintiffs paid 
the decretal amount and auction-purchaser’s fees, and had the sale set 
aside, it was held that the plaintiffs had not, besides their right to contri¬ 
bution personally, a right to a charge on the property so far as the 
share of their co-tenants was ccincerned for the amount paid by them 1. 
{Oofii Natk Ba^dl v. Isfuir Chandra Bagdiy 22 Calc., 800). A mortgagee 
making a payment under sec. 310.A to save a mortgaged property from 
being sold in execution of a rent decree has an additional lien or the 
property for the sum so paid by him i^Rakhohari Chattoraj v. Bipra 
Das DCy 31 Calc., 975). 

How an order under this seotion can be set aside.—No suit 
is maintainable to set aside a sale under the provisions of this section 
{Kabilaso v. Raghu Nath Saran Singh^ 18 Calc., 481), The pro- 
pi iety of an order refusing to set aside a sale can be called in question 
by an application under sec. 622 of the Civil Procedure Code (unreported 
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case, Rule No. 269 of sS88, decided by Petheram, C. J., and Tuttecbam, 
J. on the 30th April, 1888; Rahim Baksk v. Nando Lai Gossantiy 14 Calc., 
321 ; and Jaggahandhu Palak v. Jadu Ghask Alkuikiy 15 Calc., 47. See 
aUo Dtbo Das v. Ram Charon Dasy 3 C. W. N., 477, and note No 
Appeal Uesi' p. 404. 


175- Notwithstanding anything contained in 


^ Regintratlon of 
oerteia iustru- 
menu creating 
iuoQmbranoea. 

Ill of 1877 . 


Part IV of the Indian Registration Act, 
1877, an instrnment creating an incum¬ 
brance upon any tenure or holding which 
has been executed before the commence¬ 


ment of this Act, and is not required by section 17 
of the said Registration Act to be registered, shall 
be accepted for registration under that Act if it is 
presented for that purpose to the proper officer 
within one year from the commencement of this Act. 


Part IV of the Registration Act deals with **the time of presentation.’’ 
The date of the commencement of this Act is the ist November i88$. 
See note to sec. c (2), p. 4. 


176. Every officer who has, whether before or 

after the passini; of this Act, recfistered 
Noti6o*tion of . 

inoumbrftooet to an instrument executed by a tenant ot 

a tenure or holding and creating an 
incumbrance on the tenure or holding, shall, at the 
request of the tenant or of the person in whose favour 
the incumbrance is created, and on payment by him 
of such fee as the Local Government may dx in this 
behalf, notify the incumbrance to the landlord by 
causing a copy of the instrument to be served on him 
in the prescribed manner. 


Rules II, 12 and 13 of the rules framed by the Reg^istration Depart¬ 
ment under this Act prescribe how applications under this section are 
to be dealt with. The process fees payable for notifying; the incumbrance 
to the landlord ate those fixed by rules 1 to 4 of Chap. VII of the 

33 
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Government rules under this Act, and the copy of the incumbrance 
should be served on the landlord in the manner prescribed by rule 3, 
Chap. I of the same rules. 

177. Nothing contained in this Chapter shall be 
deemed to enable, a person to create an 

Power to create . 1 . , 1 n 

incumbrances incumbrance which he could not other- 

not extended. . 1 <« 11 , 

■ Wise lawmily create. 
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CHAPTER XV. 
Contract and Custom. 


Ratlriotiont on ot* 
oluflion of Aat by 
agreement. 

this Act— 


178. (J) Nothing in any contract 
between a landlord and a tenant 
made before or after the passing of 


(а) shall bar in perpetuity the acquisition of an 

occupancy-right in land, or 

(б) shall take away an occupancy-right in exist¬ 

ence at the date of the contract, or 

(c) shall entitle a landlord to eject a tenant other¬ 

wise than in accordance with the provisions 
of this Act, or 

(d) shall take away or limit the right of a tenant, 

as provided by this Act, to make improve¬ 
ments and claim compensation for them. 

(2) Nothing in any contract made between a land¬ 
lord and a tenant since the 15th day of July, 1880, and 
before the passing of this Act, shall prevent a raiyat 
from acquiring, in accordance with this Act, an occu¬ 
pancy-right in land. 

^3) Nothing in any contract made between a land¬ 
lord and a tenaht after the passing of this Act shall— 

^ (a) prevent a raiyat from acquiring, in accordance 
with this Act, an occupancy-right in land ; 

(6) take away or limit the right of an occupancy- 
raiyat to use land as provided by section 28 ; 
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(o) take away the right of a raiyat to surrender 
his holding in accordance with section 86 ; 

id) take away the right of a raiyat to transfer or 
bequeath his holding in accordance with 

local usage ; i 

(e) take away the right of an occupancy-raiyat to 
sub-let subject to, and in accordance with, 
the provisions of this Act ; 

{/) take away the right of a raiyat to apply for a 
reduction of rent under section 38 or sec¬ 
tion 52 ; 

(g) take away the right of a landlord or a tenant 
to apply for a commutation of rent under 

section 40 ; or 

(A) affect the provisions of section 67 relating to 
interest payable on arrears of rent ; 

Provided as follows :— 

(i) nothing in this section shall affect the terms or 

conditions of a lease granted bona fide, for 
the reclamation of waste land, except that, 
where, on or after the expiration of the term 
created by the lease, the lessee would, under 
Chapter V, be entitled to an occupancy- 
right in the land comprised in the lease, 
nothing in the lease shall prevent him from 
acquiring that right ; 

(ii) when a landlord has reclaimed waste land by 

his own servants or hired labourers, and 
subsequently lets the same or a part there¬ 
of to a raiyat, nothing in this Act shaU 



Sic. 178.] 


RESTRICTIONS ON CONTRACTS. 


5*7 


a^ect the terms of any contract whereby a 
raiyat is prevented from acquiring an oocu- 
pancy-right in the land or part during a 
period of thirty years from the date on which 
the land or part is first (pt to a raiyat; 

(iii) nothing in this section shall affect the terms 
or conditions of any contract for the 
temporary cultivation of [horticultural or] 
orchard land with agricultural crops. 

\_Explanation. —The expression “horticultural land” 
as used in proviso (iit) means garden land in the occu¬ 
pation of a proprietor or permanent tenure-holder, 
which is used bond fi.de for the cultivation of flowers 
or vegetables, or both, grown for the personal use 
of such proprietor or permanent tenure-holder and 
his family, and not for profit or sale.] 

The words in brackets in proviso {m) and the explanation have been 
inserted and added by s. 56, Act B. C, 1907. 

Sub-Bootion ( 1 ). Clause (a)—Section 7 of Act X of 1859 and of 
Act VIII, B. C., of 1869 provides that nothing; in sec. 6 of these Acts, (the 
section prescribing that raiyats cultivating or holding land for twelve years 
shall have a right of occupancy in such land), shall affect the terms of 
any written contract for the cultivation of land entered into between a 
land'holder and a raiyat, when it contains any express stipulation con* 
traiy thereto. But these provisions have been wholly superseded by * 
sec. 178 of this Act {Bmgal Indigo Co^ v. Raghubar DaSy 24 Calc., 272 \ 
L. R., 23 I. A., \ I C. W. N, 83). An ^reement made before the 

passing of the Bengal Tenancy Act between a landlord and his tenant, 
which bars the acquisitioa of the right of occupancy during ±e lifetime 
of the tenant, does not come within the prohibitory terms of section 178 
(3), clause (a) of the Act, nor does it come within tbe terms of section 178 
(t) clause (4) of that Act, Where before the passing of the Bengal 
Tenancy Acta- landlord entered into an agreement with his tenant and 
the defendant that the former would hold certain lands under him for 
her life and that after her death tbe landlord would take kias posseesioo 
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of them and that her heirs^ that is, the defendant or her heirs, would 
never raise any objection or prefer any sort of ciaim to them : Htld^ that 
it was a valid contract under section 7, Act VIII of 1869 (B. C.}) that 
the tenant during her lifetime was not an occupancy raiyat and that 
the defendant, who claimed to be the heir of the tenant never having 
been recognized by the landlord as tenant, was a trespasser (Baul 
Chandra Chaknrtniriti v. Nistarini D^biy 33 Calc., 136 5 10 C* W. N., 533). 

Sul^seotion ( 1 ). Clause (b).-—In a suit commenced before the 
passing of the Tenancy Act and brought to eject certain defendants in 
accordance with the terms of a or agreement, entered into 

between the plaintilf and the defendants, and in which the latter had 
agreed to hold a certain specified area for a term of five years, which 
term had expired, and in which the lower Courts found that as regards 
a certain portion of the land in question, the defendants had acquired 
occupancy rights before the alleged soUhnamah was executed, it was held 
that the tenants could not get the benefit of sec. 178. The Court 
(Tottenham and Norris, JJ.), in this case said think that in this 

suit which commenced before the now Tenancy Act came into force, the 
tenant cannot get the benefit of sec 178. We think that the point to be 
looked at was, what was the right of the tenant at the time the suit was 
brought. At the time the suit was brought there was nothing to prevent 
his contracting himself out of his rights.*’ {Afaheshwar Prasad Narain 
Srnf^hy. Sheobaran AfahtOy QaXc 62t). But this case was decided 
before the Full Bench case of Deb /^arata Datta v. Narendro Krishna 
(16 Calc., 267), and would seein not to be in accordance with the 
principles laid down in U ; for sub>section dk clause (b\ of sec. 178 
does affect a substantive right, and from the words *^any contract made 
between a landlord and a tenant before or after the passing of this Act, it 
would appear chat It was expressly intended that this clause should have 
retrospective effect. See note to sec. 2, p. 12. 

Sub-section ( 1 ). Clause (c).^This clause ^*makesit clear that 
under the present rent law in all cases to which it applies there can no 
longer be any eviction on the ground of forfeiture incurred by denying 
the title of the landlord.** {Debinedin v. Ahdur Rahinty 17 pale., 
196.) See note to sec. 89, p. 274. A stipulation in a lease to the effect that 
the lessee shall not purchase the joU rights of any tenant, and that, if he 
does so, the purchase shall be null z id void, and that on expiry of the 
term of the lease, the lessor shall be entitled to kkas possession is valid and 
in no way contrary to public policy ( Watson b*Co. v. Ram Chandra 
DattOy i C. W. N., 174). !n a case in which It was sought to eject a 
tenant ftom certain homestead land held as part of a raiyati holding 
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under a lease which contained a stipulation that the tenant would quit 
whenever the landlord called upon him to do so, it was ruled that sec. 44 
cl. (^1 only applies when the lease is granted for a fixed term, and that 
under sec. 178, sub>$ection i cl. the stipulation in the lease could not 
be enforced {Nando fCumar Guha v. Kali Kumudin Haji^ 5 C. W. N., 
xlvii). * 

Sub-section ( 2 ).—The isth July, 2B80, mentioned in this sub¬ 
section, is the date of the publication by the Government of Bengal of 
the Rent Law Commissioner’s Report and Draft Bill. The date of the 
passing of the Act is the t4th March, 1885. 

Sub-section (8). Clause (d).—A transfer of a tenure made in 
terms of the provisions of this Act is not binding on the landlord if there 
be a contract between the landlord and the tenant that the transfer shall 
not be valid and binding ontil security to the satisfaction of the landlord 
has been furnished by the transferee, and such security has not been 
furnished. Sec. 178 does not deal with this matter {Dinabandhu Rai v. 
W. C, BonerjUy 19 Calc., 774). 

Sub-aection ( 3 ). Clause (b).--A tenant before the passing of the 
Tenancy Act executed a kabulyat agreeing to pay interest on arrears 
at a higher rale than 12 p. c., p. a. In execution of a decree for arrears, 
his holding was put up to sale and purchased by the defendant. The 
landlord then sued the purchaser for arrears and interest at the rale 
stipulated for in his predecessor’s kabulyat. It was held that the plaintiff 
was not entitled to a higher rate of interest than that allowed by sec. 67 
of the Act, as the stipulation to pay a higher rate, though it might have 
been binding on the former tenant so long as he held the land, was not 
an ordinary incident of the holding and did not attach to the land so as 
to bind the defendant who purchased the holding at the sale iAltnt v. 
Sotish Chandra Chaiurdhurin, 24 Calc., 37). This clause is appli* 
cable to contracts entered into after the passing of the Act, vis^ 14th 
March 1865, parties cannot contract themselves out of the provisions 
in s. 67 which limits interest to simple interest at 12 p. c., p. a. by the 
device of making the rent payable otherwise than quarterly. Such a con- 
traef is not enforceable in so far as it may provide for payment of interest 
at a rate higher than is p. c. {Narcndra Kumar Ghosh v. Gora Chandy 
|3 Calc., 683). See note to sec. 67, p. 221. 

Proviso (iii). Hortioultoral—In the Notes on Clauses of the Bill 
of 1906 it was said : 

seems reasonable that proviso (iti) to section 178 should be extend* 
ed fo horticultural land, temporarily let out for the cultivation of ordinary 
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crops. If a tenant is given a temporary lease of such lands, he should 
not he allowed to retain them after the expiry of the lease, on the plea 
that occupancy rights have accrued." 

This necessitated a definition of the fneaaior of “horticultural,” 
which has been given tp the " Explanation^^, 

Cootraots for payment of rent.—A contemporaneous oral 
agreement cannot be proved to shew that the rent is less than what is 
stated In the registered kahulyat (Rad)u\ Raman Chaudhuri v. Bhawani 
Prasad BAuimf^f 6 C. W. N., 6o). Where one of several joint tenants 
executed a kabulyat for the entire tenure and it was found that the other 
tenants did not acquiesce in, and were not bound by it, Md that the 
tenant executing the was not liable for the whole rent or for 

more than his share of it {Rant Taran ChnUurji v, Asmtitullah^ 6 
C. W. N., HI). 

179. Nothing in this Act shall be deemed to 
permanent prevent a proprietor or a holder ofa 

roukarrftri ^ ‘ * 

lokMu. pennanent tenure in a permanent¬ 

ly-settled area from granting a permanent mukarrari 
lease on any terms agreed on between him and his 
tenant. 

Proprietors have power by sec. 2, Reg. V of i5i2 and sec, a, Reg, 
XVlll of i8i 2 to grant leases for any period, even to perpetuity, and at 
any rent which they may deem nio»^ conducive to their interests. This 
power is now extended to permanent tenure-holders, but not to other 
classes of tenants. 

Thia seotiOQ controls sec. 67 .'-This section controls sec. 67 ; 
50 that a lease of a tiir-palni tafuk^ created on the f 3th February, rSfifi, 
e.y after the Tenancy Act had come into operation, by the terms of 
which the defendant was bound to pay rent in monthly instalments, and, 
if not 90 paid, to pay interest at the rate of i p. c., p€r mensem^ is not 
affected by the provisions of sec. 67 read with those of sec. 178 (3J (A), 
being a permanent lease granted by a permanent tenure-holder in a per¬ 
manently settled area {Aiulya Charon Basu v. Tuhi Das Sarkar^ 

2 C. W. N., $43). But the contraTy was laid down in ^asamta Kumar 
Rat Chaudhuri v. Promoika Nath Bharttasharjeoy (s6 Calc., 130; 

3 C, W, N., 30), in which it was held “ that a contract by a tenant holding 
under a permanent hruharart lease to pay interest on the arrears of 
rent at a higher rate than 12 per cent per aanum is not enforceable in 
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law. The conflict between these two rulings was referred to a Full 
Bench by which it w^s settled that sec. 179 does control sec 67, and that 
the latter of the tsvo cases referred to above was wrongly decided 
{Matangini Debt v, Afakrura Bibiy 5 C. W N., 438 ; 29 Calc., 674; 
AiimuHHxssa Chftudkkrani v. Shama Charon Rai^ 32 Calc., 749 i 9 
C. W. N,, 466 ; I C. L. J. 176). An auction-piA'cbaser of a dar-patni 
tenure is bound by a stipulation contained in the dar-patni lease as 
to the payment of interest on the arrears of rent, such a stipulation, 
where there is nothing unusual in it, being part of the ordinary incidents 
of a tenure {Raj Naraifi Mitra v. Panna Chand Singh^ 30 Calc, 2r3). 
See note, p. 224. 

Thia sootiOD controls soc. 74 .-~ln a suit for arrears of cAauki^ 
dan tax payable by a patnidar under the patni settlement, the defence 
was that it was an abwab or illegal cess, and therefore, could not be 
recovered in consequence of the provisions of sec. 74 of the Act. It was 
held that it was not an abwaby and, therefore, that it was unnecessary to 
consider the eflect of sec. 179 of this Act. It was. however, said that 
there is no doubt some repugnancy between this section and sec. 74 of 
the Act, but whether, following the principle enunciated by the Lord 
Justice James in Ebbs v. Boulnais, (10 Ch., App., 479 (484)), we regard 
the latter, which is a special provision, as a quHliflcation of the former, 
which is a general one, or adopting the rules staled by Keating, J., in 
IVood V. Ri/ey (L. K., 3 C. 26 (27)) that of two repugnant clauses in 
a statute the last must prevail, give eflect to the latter, there seems 
to be good reason for thinking that sec. 179 is not controlled by 
sec. 74 {Aksanullah Khan v. T$r/Afsbaskiniy 22 Calc., 680). This was 
followed in Krishna Chandra Stn v. Sushila Sundiriy 26 Calc., 
611 J 3 C. W. N., 608, in which it was decided that a stipulation for the 
payment of an abwab In a permanent mukarari lease is valid and sec. 74 
does not control sec. 179. Where a permanent tenancy was created by a 
lease dated i860, i. before the passing of this Act, the provisions of 5. 
179 will not apply and the landlord cannot recover any ab^ab from the 
tenant (Apurna Charon Ghosh v. Kt^rani Aliy 4 C. L. J., 527). See note, 
p. 246. 

A 

utbandi, obur 180. (l) Notwithstanding any- 

And dlAFA 11 * A 

lands. thing m this Act, a raiyat— 

(a) who, in any part of the country where tiie 
custom of utbandi prevails, bolds land ordi¬ 
narily let under that custojn and fur the 
time being let under that custom, or, 
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(6) who holds land of the kind known as chur or 
diara, 

shall not acquire a right of occupancy— 

in case (a), in land ordinarily held under the 
custom of utbandi and for the time being 
held under that custom, or 
in case (i), in the chur or diara land, 

until he has held the land in question for twelve 
continuous years; and, until he acquires a right of 
occupancy in the land, he shall be liable to pay such 
rent for his holding os may be agreed on between him 
and his landlord. 

(2) Chapter VI shall not apply to raiyats holding 
land under the custom of utbandi in respect of laud 
held by them under that custom. 

(3) The Collector may, on the application of either 
the landlord or the tenant or on a reference from the 
Civil Court, declare that any land has ceased to be 
chur or diara land within tlie meaning of this section, 
and thereupon all tlie provisions of this Act shall 
apply to the land. 

Utbandi tenancies.'-An tenancy 1$ a tenancy from year 

to year, sometimes from season to season, the rent being regulated, 
not as in the case of kalhasili by a lump payment in money for the 
land cultivated, but by the appraisement of the crop on the ground, 
and according to its character. So far it resembles the tenancy by 
crop appraisement of \\xfibhaoli system; but there is between-them 
this marked difference that, while in the latter the land does not change 
hands from year to year, in the former it may. (See Selections from 
papers relating to the Bengal Tenancy Act, 188$, p. 370. The term 
utbandi is said to be due to the fact that under this system of tenancy 
the land at the end of the season or of the period of the lease may 
lie fallow on account of the exhaustion kA its strength or because no 
one has come forward to take it* The system prevails in the districts of 
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24rPargana$, Nuddea^ Jessore, Khulna, Murshidabad and also Fubna. 
(See letter from the Commissioner of the Presidency division, 34 R L., 
dated 17th Sept, 1884, printed at p. 183 of the Bengal Government's 
report on the Bengal Tenancy Bill, 1884, Vol. II). The cases in which 
this system of tenancy has been noticed are as follows. In Kenny v. 
/M<ir (W. R., Sp. No., 1864, Act X, 9), it is pointed 

out that the utbcxndi system prevails in the district of Nuddea and (he 
i//Az;s^fraiyatis not a continuing tenant, but cultivates only a piece 
of land in one year, and another, the next. In Mir2%n Biswas v. Hilfs 
(3 W. R., Act X, 159), it is said“There exists in the district of 
Kishnagar a custom, under which tenants can cultivate land, which Is 
not directly let out to other tenants, but remains khas kkamar on 
payment of certain high rates of rent. In the case of such tenants, 
there exists an implied agreement between the parties, that such rent 
shall be paid ; and the amount of land so cultivated and the rent to be paid 
for it are ascertained each vear by actual me.\surement. The lands in 
question are called utbandi lands, and the rates are calculated at what 
arc called utbandi rates.” Again, in Dwarka MiM Afisra v Nabo 
Sardur^ (14 W. R., 193), Jackson, J., observed~“Some little confusion 
appears to me to have been introduced into the case by the use of the 
term utbandi. So far as my experience and knowledge of the matter 
go, an utbandi tenure is one by which a raiyac holds a certain area of 
land (which I believe is usually defined}, but for which he pays rent 
according to the quantity of that land which year by year he cultivates. 
The rent will, therefore, vary according to the actual cultivated area; 
but 1 am not aware that there is any authority for saying that a landlord 
is at liberty to vary at his pleasure the rate at which a tenant holding 
an utbandi tenure p.ays for the land which he cultivates, due notice 
being served on him under sec. 13, Act X of 1859,” 

In the case of Premanand Ghosh v. Surendra Nath Raiy (20 W. R., 
329) the joti in question was a nuksan Jote^ which was said to be very 
much the same as utbandi and it was ruled that occupancy rights could 
be acquired in such jotes^ it held for tweUe years, although the tenant 
under the custom of the locality only paid rent for the years when he 
could cultivate the land. But in Beni Afadhab ChakravartU v. Bhuban 
Mohan BiswaSyt^KT it was decided that under sec. tbo of 

this Act a right of occupancy cannot be gained in a piece of land held 
on the utbandi system, if the possession the land has not been contin¬ 
uous, though it may have commenced more than twelve years pre- 
vioasly. In this case it was remarked Section 180 of the Bengal 
Tenancy Act prohibits the acquisition of an occupancy right in land 
ordinarily let under the custom of utbandi until that particular land bat 
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been held for twelve years continuously, tn thU respect is 

dealt with in the Act differently from ordinary rayatl land in which by 
sec. 2T a settled raiyat h is a right of occupancy, no matter how short a 
time he has held it. Kow, it is necessary to enquire what this utbandi 
system really is ; for there seem$ to have been soint difference of opinion 
. regarding it and perhaps in fact the incidents of that system do vary in 
different places. Sever.it Judges who have sat in this Court have stated 
their own opinions on this subject, and their opinions have not been 
quite uniform. Perhaps our safest guide in the matter is what is to be 
found in special reports made by Revenue Officers, and in the descrip¬ 
tions given in the Statistical Account of Bengal compiled by Sir W. W. 
Hunter from information carefully collected through local officers in the 
districts where the system exists. When the present Bengal Tenancy 
Act was under consideration by the Select ('ommittee of the Legislative 
Council, a memorandum by Mr. Cotton, then a Secretary to the Board 
of Revenue, was submitted by the Government of Bengal foV the inform¬ 
ation of the Select Committee. Mr. Cotton here reports upon the 
utbandi system and transcribes the passages describing it in the Statistical 
Account of Bengal in the districts of Nuddea, Jessore. Moorshedabad 
and Pabna ; and he sums up the results. We quote the passage in the 
Statistical Report relating to the utbandi system in Nuddea :—^ Utbandi 
is applied to land held for a ye.\r, or rather for a season only. The 
general custom is for the husbandman to get verbal permission to cultU 
vate a certain amount of land in a p.inicular place at a late agreed upon. 
When the crop is on the ground the land is me:tsured and the rent is 
assessed on It* Mr. Cotton says, too, that the raiyat abandons 

altogether (/. r, has no right to claim again) any land, except such as he 
has under cultivation in any given year. The Sitmindar may let Id 
juma to someone any land which the utbandi raiyat has out got under 
cultivation in any year. Again, in September, 1884, the Commissioner 
of the Presidency division submitted to Government an analysis of the 
reports of his district*officers regarding utbandi tenures. The Collector 
of Nuddea stated that cultivators who take such lands are not obliged 
to cultivate them a second year ; but as a rule they can keep them for 
certain for three years, if they elect to do so. Generally, the lands 
under this system are cultivated from one to five years, and then left 
fallow for the same period* The cultivators acquire no right of occu¬ 
pancy, nor do they desire to do s^. These descriptions of utbandi 
seem to refer rather to particular areas taken for cultivation for limited 
periods and then given up, than to biddings of which parts are culti¬ 
vated and other parts lie fallow, while the rent for the whole is assessed 
year by year with reference to the quantity within the holding under 
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cultivation in tbaLyear. A holding of the Utter descrlpiion hardly seems 
to answer to the general conception of utbandi^ although the rent may 
be arcived ac each year by ascertaining what area has been cultivated. 
It is not clear to which description the four bighas of the present suit 
beloi^y whether they are part of a larger holding once settled with the 
pUintilT, or whether they form a separate holding which he has from 
time to time cultivated on the utbandi system during a period which has 
covered more than twelve years. If it is the former case, his right of occu* 
pancy would seem to be complete, but if it is the latter case, we are not 
prepared to hold that cultivation at various times and under separate 
agreements on each occasion, such periods not being continuuusi 
although of the same piece of land, would confer the right upon the 
ground that the first of such periods commenced more than twelve years 
before ehe alleged dispossession.” ^ 

No Dotioe of abandonmont need be given.~No notice is re^ 
quired to be given by the tenant to the Undlord in abandoning Ai\^uibartdi 
tenure, as it is a settlement for a year only {Amrita Lai Mukkurji v. 
GiridhAf Ghoih^ 5 C. L. J., 398 ; 11 C. W. N., 581). 

Obur Of diara land. -The expression ckur or dtarah land has 
not been defined in the Act, but chur^ (or properly char) means a sand- 
banlc formed in a river, or which has accreted to its bank ; while dtarah 
(properly diara) means an island formed m the bed of a river. (See 
Wilson’s Glossary). The presumplinn, which is created by seciion 20, 
clause (7) of the Act is applicable cannot be applied to land to which 
section 180 of that Act. In dearak or land the person who alleges 
that be has been for twelve continuous years in possession, must prove 
that allegatioa. Heldy further, that seciion 4 of Regulation XI of 1825, 
cannot apply. The tenants being held to be annual tenants and there 
being no pre-existing right to the land in the tenants to which any right 
to the later accretiou can be said to be annexed. {Btni Prasad Koeri 
V. Ckaturi Tewari, 33 Calc., 444}. 


181- Nothing in this Act shall affect any incident 
Sivioj *B to of ® ghatwali or other service tenure, or, 


•ervioe teoBres. particular, shall confer a right to 
transfer or_bequeath a service-tenure which, before 
the passing of this Act, was not capable of being 

transferred or bequeathed. 

Ohatwali tBnure&.^Gkatwalt tenures may be divWed into two 
classes, via., (1) tenures granted for a species of military service to be 
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rendered by guarding^ the ghats or passes oa the western frontier of 
Bengal, and (2) tenures granted on condition of rendering Police service.. 
In their judgment in the case of Mawranjan- Stngh v. Ulawind Singk^ 
(3 W. R. 84), which related to a Kharakpore^Aafv/o/i tenure, Trevor and 
Campbell, JJ., observed that there appears to be considerable variety 
in the tenures known under the general name aighatwali in different parts 
of the country. They all agree in this that they are grants of land 
situated on the edge of the hilly country and held on condition of 
guarding the ghats or passes. Generally, there seems to be a small 
quit-rent payable to the zamindar in addition to the service rendered, 
and with the view of marking the subordination of the tenure. But in 
some tamindarits and patniis these tenures are of a major, in others, 
of a minor, character. Sometimes, the tenure of the great Mamindar 
himself seems to have been originally of this character. More fre* 
quently large tenures cousisiing ol several whole villages are held under 
zamindar. In other places, e. g.^ in Bishenpore, as explained by 
Harrington (Analysis, Vol. Ill, p. $Jo), the sardar and superior 
have small and specific portions of land in different villages assigned 
for their maintenance. These last, says Harrington, arc analogous to 
the chakaran assignments of land to village watchmen in other districts. 
But he goes on to explain that the ghatwatt xtnurt differed essentially 
from the common ^haharan in two respects Fw/—that the land is 

not liable to resumption at the discretion of the landholder, nor the 
assessment to be raised beyond the established rule ; and Sfcondfy^ that 
although the grant is not expressly hereditary, and the gkahval be 
removeable for misconduct, it is the general usage on the death of a 
faithful ghui(‘wui to appoint his son, if competent, or some other fit 
person in his family, to succeed to the office.” In the case of Utanand 
Singh V. Manoranjan Singh (3 Calc, 251), Garth, C. J., re¬ 
marked that ^Hhese tenures were created by the Mahomedan Govern¬ 
ment in early times as a means of providing a police and military force 
to watch and guard the mount.ain passes from the invasions of the 
lawless tribes who inhabited the hill districts. Large grants of land 
were made in those days by the Government, often to persons of high 
rank, at a low rent or at no rent at all, upon condition that they should 
provide and maintain a sufficient military force, to protect the inhabitants 
of the plains from these lawless incursions; and the grantees on their 
part sub-divided and re-granted the lands to other tenants (much in the 
same way as military tenures were created in England in the feudal 
age>, each of whom, besides paying generally a small rent, held their 
lands in consideration of these military services, and provided (each 
according to the ^extent of his holding) a specified number of armed 
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men to fulfil the requirements of the Government ” Ghatwali tenures 
originated in Tappah Saratn or Sewrath, Dec^arh, which was formerly 
part of tile fiirbhum District, but which has now been incorporated 
with the Sonthal Parganas District. The Birbhutxij^^r/^a// tenures, have 
formed the subject of legislation (Reg. XXIX of 1814 and Act V of 
1859). Ghatwali tenures are also to be found in the districts of Banlcura, 
Bhagalpore, Monghyr, Manhhuni, Purneah and Patna. The following 
rulings relating to such tenures are arranged according to the districts 
to w&ich the disputed tenures belonged. 

Birbhum gbatw&U tenuroa.—The^Aa/uWr of Birbhum are pos* 
sessed of estates of inheritance without the power of alienation, and this 
estate cannot be void so long as they perform all the obligations of service 
and payment of rent incident to their tenures. A perpetual sublease 
granted hna fidt by a gkatwal will be good not only during the tenancy 
of the grantee but after his decease during the tenancy of his heirs 
{Dfputy Commiuionfr of Bit'bhuw v. Rango Lai Deo^ W, R., F. B., No,. 
34 * Jogendfa Nath Singh v. Kah Charan Raiy 9 C. W. N., 663.) Hut a 
different rule on this latter point was laid down in subsequent cases {Grant 
V. Bungshi Deo^ i S W. R., 38: 6 B. L K., 652 ; Jogeshwar Sarkar v. 
Nimai Karmakar^ i B L. R, s. n., vii; and Nnrain Afallik v Badi Rai^ 
29 Calc., 227 ; 6 C. W. N, 94), in which it was ruled that a ghatwal is 
not competent to grant a lease in perpetuity and his successors are not 
bound to recognize any such incumbrance. Succession to the Birbhum 
ghatwaii tenures is regulated by no kulachar or family custom nor by the 
Mitakshara (aw, hut solely by the nature of the tenure, which descends 
undivided to the p.irty who succeeds to and holds the tenure ghatwal 
and who may be a female {Kastura Kumari v. Manohar Deo^ W. R., Sp. 
No., 1864, 39). It would be inconsistent with the true character of these 
tenures to hold that the legislature intended that they should devolve on 
issue of the body only, and not on heirs generally according to the law 
which may govern such succession. The word ‘^descendants,” therefore 
in sec* 2. Reg. XXIX of 1814, is not to be construed in its restricted 
meaning but includes the widow of a deceased who may, there¬ 

fore, be one of the heirs. With reference to the peculiar character of 
tenures described IQ Reg* XXIX of 1814, it would seem that 
they were intended to be the estclusive property of the for the 

time being, and not joint family property (Chatradhari Singh v. 
Saraswati Kumari^ 22 Calc., 156}. Long continued possession at a 
uniform rent may lead to the inference of a fixed and permanent ghatwali 
tenure (Ram Ranjan Chakravartti v. Ram Narain Singh^ 22 Calc., 533 ; 
L. R., 22 1 , A., 60}. Long possession (presumably from the decennial 
settlement) and gradual cultivation by a ghatwal on payment of a quit 
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r«at (And not merely possession witbout cnltivation) are evidence of an 
implied g^ant, which protects the gkthoid from enhancemeDC or 
assesiment on the land so cultivated {Erskine v. Afa/tik W. R., 

lo). When it is admitted that a jfJkatnfj/*s estate dates from a time 
anterior to the decennial settlement and before the creation of the 
zamtndartj the tenure is protected from any fresh assessment (ErsHJtu y. 
Governnitnt^ S W. R., 232). As lon^ oa such a tenure exists, the 
presumption under sec. $0 can arise [fkturi Kant v. Earn Gopal 
2 C. L. J, 379). Gkatwali tenures are not liable to sale or attach* 
meat in execution of decrees. Toe surplus proceeds of such a tenure 
collected durini^ the ltfe*tirne ol the jud^ment*debtor are liable to be 
taken in execution as being personal property, but not profits 
accumulated after the judgment^debtoris death {KaUuraKumari v. Btnod 
Earn Sen^ 4 W. R., Misc., 5)0) The rents of a tenure are not 

liable for the debts of the former deceased holder of the tenure (Binod 
Ram Sen v, Deputy Commissiomr 0/ the Sontkal Par^unas, 6 W.R., 129 ; 
S. C., 7 W. R., 178). The same rule has been held to apply in the case 
of the tenures to the south of l^irbhum, which are not the 

subject of express legislation (Bakra Mr/A Sinj^k v. /i^i/moni Sin^f $ 
Calc., 389; 4 C. L. R, $83 ; S. C., 9 Calc., 187 ; L. R., 9 I A., 104). A 
shikmighatwaH tenure held under the %aptT\Qx gkatwal is also not liable 
to f)e sold in execution, nor are its proceeds liable to aU\chment for 
satisfaction of the debt due from its holder pobey v. Ganoi DfOy 9 

Calc., 388). When a gJuxtwal becomes a defaulter, it is in the power of 
the authorities under Reg XX(X of 18(4 to transfer his tenure, and that 
power is not put an end to by the money being offered before the tenure 
is actually made over to another person {Ckitro Narain Singk v. Assistant 
Commissioner, Sontkal Parganus, 14 W. R., 203). Where a per* 
manent tenure has been granted by a gkaiwal, if the successor of such 
gkatwal, being one of gha^ah lo whom Reg. XXIX of 1814 applies, 
wishes to resume that tenure, be must bring his suit within twelve years 
after succeeding to the estate. The possession of the tenant 

is adverse to him from the time of the decease of bis immediate pre* 

* decessor (Madho Kuari v. Ram Ckandra Singk ^9 Calc., 411). Occupancy 
rights cannot be acquired xxi gkatwaii lands (Upendra Natk Haarav. 
Ram Natk Ckaudkri^ 33 Calc., 630; Mokesk Manjki v. Pran Kriskna 
Mandate 1 C. L. J., 138). 

Ohota Nagpar ghatwali tenarM.—As between two mal raiyau 
with whom a settlement has been made under Reg. Ill of 1877, there 
mny be a panitioii of the waste and jungle land, but it cannot be binding 

- _ , 

<1) Cf• Z)m f. MifkUdr, 2S Chla. 178, whteh, Hawvnr, r*Ut» to s lUtftmkpor* 
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on the superior landlord, the and will only subsist during the 

currency of the settlement {Doman Pandi v. Panchu Kol^ 5 C. W. N., 
185). 

Slharakpore ghatwali tenuree.— Kharakpore gkatuiali tenures 
are to be met with in the districts of Bhagalpore and Monghyr. One of 
the earliest cases which has reference to such tenures is that of Ulanand 
Singh V. Government of Butgai^ (6 Moo., I. A., 101 ; 4 W. R., P. C., 
77)1 in which their Lordships of the Privy Council decided that the 
Kharakpore ghntwaU tenures are perpetual and hereditary grants of land, 
which cannot be resumed by •Government. In Manoranjan Singh v, 
JManand Singhy (3 W. R., 84; 5 W. R., loi ; T3 H. L. R., 124), the 
Maff^nd/ir come to an arrangement with Government under which 

the Government dispensed with thh services ni consideration of an 
annual sum to be paid in lieu of these services, the sami/rdar sued to 
resume the gkatwali lands on the ground that the services on which 
they were held were no longer required^ It was decided, however, that 
the lands could not be resumed and that the ghniwuls had permanent 
hereditary tenures at a fixed jama and could not be evicted except for 
misconduct. See also Sfanoranjan Singh v. LHanandSinghy (2 B. L. K., 
125 note ; 13 li. L. R., 124X <t’‘d Kuldip Narnin Singh v. Government^ 
(B. L. K., Sup. Vol., F. JL, 559 ; 6 W. R.. 199 ; il B. L. R., P. C., 71 ; 
14 Moo. I. A., 247). But in UUxnand Singh v. Sat wan Singhy (5 W.'R,, 
292), it was held on a conside r.ntion of the terms of the lease under which 

ghatwal held the lands that the zamindtr could resume them, when 
the services were no longer required. Sec iigo Liianand Singh 

V. JVasi^ >^'inghy (6 W. R., So) ; Makbtth flossain v Patatu Kuwariy (10 

W. R., 179 ; i B. L. R., .A. C., t2o). A ghahvali estate is not necessarily 
held by males to the exclusion of females {Vurga Prasad Singh v, 
Durga Kuariy 20 W. K., 154}. The lands of the ghatwals of Kharakpore 
are not capable of alienation by private sale or otherwise, and are not 
liable to sale in execution of decrees, except with the consent of the 
gizmindar and his approval of the purchaser as a substitute for the out* 
iSo'ing ghatwal (Liianand Singh \\ Durgahatiy W. R., Sp. No., 1 864, 249 ; 
Gwnan Singh v. Grants ii W. R., 292) After deduction of all necessary 
outgoings from the total rents due xx> ^ gkatTvaly the residue, being his own 
personal property, may be attached in execution of a personal decree 
against him {Rnjkeshwar Deo v. Bansidkary 33 Calc., 873). The income 
of g,gkatwiili property is not itself a ghatwali property and is liable to 
be sold {Suraj A/d/v. Kris to Prasad Singhy 10 C. W. N., cclx). Future 
rents and profits that may become due to a ghatwai cannot be attached 

^ in^execution of a decree against him (Ud*u Kuwari v. Han Ram Sh\hay 
38 Calc, 483). In Anando Rai v. Prasad Singhy lo Calc, 677 ; 

84 
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S. C, 15 Calc., 471), it was held (1) that zghaiwiilt (enure in Kharakpore 
IS transferable, if the samindar assents and accepts the transfer, which 
assent and acceptance may be presumed from the fact of the samindar 
having made no objections to a transfer for n period of over twelve years, 
and (2) that in dealing with .a f^hatwali tenure the Court must have 
regard to the nature of the tenure itself, and to the rules of law laid down 
in regard to such tenures, and not to any particular school of law or the 
customs of any particular family, and that ^ }*hatw>iliy being created for a 
specific purpose, has its own particular incidents and cannot be subject to 
any system of Uw affecting only a particulir cUass or family. In this case 
it was pointed out that there is this differenre between (he §^hatwah of 
Hirbhum and iliosc of Kharakporc that the former are appointed by 
Government, and the latter by the samindar. In a suit bythc samindar 
to enhance the rent it was decided th.at as lung a< are 

able and wiping to perform the services, the samimLir h is no right to 
enforce the payment of an enhanced rent on the ground that their 
services are no longer I eqni red (Ulanand Sini^h v. Afanvanjan 
3 Calc, 2$i). Any presumption there may be against the right of a 
grant Ic.'tscs r.innoi hold good against such leases 

when granted In goml faith for the clearance of jungle {Davies v. Dchi 
Makiau^ iS W, R., 377). 

Manbbum ghatwali tenure.?. -A sun for khas possession by 
Government will not lie in respect i;ha(w>ili lauds admittedly included 
in a decennially settled estate, though Government m^y have a right 
to claim service from the and may compel the nomination of 

ffhatwals to perform such services {G<uladhur Hanurji v. Government^ 
6 W. R., 3z 6) ; but a suit will lie to assess lands occupied by ,zhaf' 
wals in excess of the area recortlcil in their ismnavin Jvwan Lai 

V. Ra^hu Natk Kopaty 6 \V. H., 197). A suit against a jaginiar on 
account of arrears unpaid by his predecessor must fail, unless he is sued 
as the legal representative of the late jtt^irdary in which case he may 
be liable to satisfy the arrears out of any assets, other than the ja^ir 
I which may have come into bis hands {Nibn<vti Sin^h v. Madkab Singh^ 
I B. L. R., A. C., 195). A right to re-tnstate a ghaHval in possession 
of lands cannot exist in the Government, or in any.person or body> what> 
soever {Anand Kumari v. Govemmenty 11 W. R., j8o.) 

Parneab gbatwali tenure.—In a suit in which the plaintiff, an 
auction-purchaser at a sale for arrears of revenue, sued to resume the 
lands of a J<tgir, which had been held rent-free by the defendants for 
nearly a century, it appeared that the lands had been granted by fhe 
Government before the Permanent Settlement, as a hereditary japr 
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tenure, in consideration o( services which the jagirdars rendered to 
Government in repressing the incursions of wild elephants upon the 
cultivated lands of the zammdari. It was held that, notwithstanding 
that the lands were the subject of assessment when the zamindari was 
permanently settled by Government with the zamindar^ the plaintiff had 
no right to assess the lands, and that the settlement between the Govern¬ 
ment and the samindar could not affect the rights of the ja/'irdars^ 
who^e rights were derived not from the samindar but from the supreme 
authority in the State. It was further decided that the lands held on 
this tenure, even if ckfikarnn^ differed from the ordinary ehtiketran lands 
contemplated by sec. 41, Reg. VI 11 of 1793, and that the jzgirdars were 
bound, if occasion required it, to protect the pargana from the incursions 
of wild elephants and might forfeit the tenure if they wilfully failed in 
the performance of thut duty, but wore not liable to have their lands 
resumed, because there was no longer any occasion for the peiformance 
of the particular service {Forbt$ v. Mir MMionud Ttikiy 14 W. R<, ?. C., 
a8 ; 5 B. L. R., 529 ; 13 Moo. 1 . A., 438). * 

Patna ghatwali tenure.—A Commissioner of Revenue is not 
warranted by law on the demise of a ghatnuil to consider the eligibility 
of rival claimanls (0 the tenure (a per}>etual and descendible one) and 
to reject the claims of the natural heir on considerations purely moral 
{Lai Dhari Rai v. Brajo Lai 10 W. K., 401). 

Police gbatwali tenures - The Civil Courts cannot interfere to 
re instate 71 ghai'ivaf^ who has been dismissed by the Police authorities 
in the land which he formerly held as ghatwnl The right to possess 
the lands depends on the tenure of the Namin Singkv* 

Sri Krishna Sen^ i W. H., 321). Permanent leases granted by the 
gkaiwals of Birbhum prior to the Decennial Settlement for the due 
performance of the police duties for which the lands were originally 
granted to the ghalwals^ and which have been held from generation 
to generation cannot be set aside at the instance of the present sirdar 
ghatwals. The creation of such under-tenures is not beyond the power 
of the ghatwals (Afakurbhano Deo v. Knsiura Kocri^ 5W. R., aijJ* 
The dismissal of a gkatn^al will carry with it the forfeiture of his tenure 
(Secretary of State V. For an Singh, 5 Calc. 740). 

Service tenures.—The law relating to chaukidari chakaran lands 
is to be found in sec. 41, Reg. VIII of 1793, and Act VI of 1870 (B. C.) 
Part 1 I> 8S. 48-61. In Jai Krishna Mukkur^i v. Collector of East 
Burdwan (l W. R., P. C., 26 ; 10 Moo. I. A., i6\ it was explained that 
before the British possession of India the zamtndars were entrusted as 
well with the defence of the territory against foreign enemies as with 
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the adminUtration of law and the maintenance of peace and order within 
their district; that for this purpose ^hey were accustomed to employ 
not only armed retainers, but also a large force of thunadars or a general 
police force, anil other officers in great numbers under the name of 
chaukidcirSy paiki other descriptions as well for the maintenance 
of order as for the protection of the property of the saminditr^ the 
collection of his revenue and other services personal to the saminiar. All 
these different officers were at that time the servants of the samindafy 
appointed by him and removable by him, and they were remunerated 
in many cases by the enjoyment of land rent-free or at a low rent in 
consideration of their services. The lands so enjoyed were called 
chakaran or service lands The effect of the decennial settlement was to 
divide them into two classes ; (i) ikuMadari lands, which by Keg. i 
of 1795, sec. 8, cl 4, were m idc resoroabic by ihe Government ; (2) all 
other {htikaran lands, whiih by Reg. VlII of 1793, sec. 41, were, whether 
held by public officers or private servants in lieu of wages, to be annexed 
to walgUsari lands and declared responsible for the public revenue 
assessed on the whole estate. The mere fact of long prior possession of 
a service tenure on no rent at all gives the holder no exemption from the 
payment of rent when the service is no longer re(|uircd or performed 
{^Chandra Naik v. Bktm Sarditr^ W.R., Sp No., 1864, Act X, 37). 
Where the original donee of a service tenure cuase% to do any service and 
pays in lieu a rent, which his descendants continue to pay, the condition 
of the tenure becomes altered fiom service to rent {Mn/fcndra Sin^h v. 
Jokha Singky 19 W. R, 211). Where a sa/rad granted to the holder of a 
was only a coniirniaiion by the Government and the samindar of 
the tenure under which the was held and nuUiorixed the jaf^irdar to 
remain m possession but did not describe the service he was bound to 
perforin, it was held (hat the stimindtir could not resume the land without 
proof that the services to be performed were personal services only to the 
tamindar{Nil Mani Singh Deo v. Gen^emmcnt^ 18 W. R., 321, 8. 
C., 6 W. R., I2f). A grant to a man and hi^ heirs on condition of 
pierforming service does not in general mean that (he servioe is to be 
personally performed by the grantee or his heirs, but that the grantee 
is to be responsible for its performance {Shib Ltill Sing v. Murad Kkany 
9 W. R., 136). A distinct refusal by a tenant to perform services iaciden' 
tal to the holding renders him liable to ejectment, and it would seem that 
no rights of occupancy can accru. in lands held under a service tenure 
(//aro Gobind Rttha v. Ram Ratno De^ 4 Calc., 67'. A service tenure 
created fur the performance of services, private or personal to the zamin- 
Jury may be resumed by the zamindary when the services al’e no longer 
required^ or when the grantee of the tenure refuses to perform them* 



Sio. 16h] 


SERVICE TENURES. 


533 


But a tamndar is not entitled to resume when the grant is for serrim 
of a public nature. There is aUo a distinction between the grant of an 
estate burdened with a certain service and that of an office, the perform¬ 
ance of whose duties is remunerated by the ust of certain lands. 

In the former case the samimUtr is not ordinarily entitled to resume, 
while in the other case he may do so when the office ts terminated 
{Radha Prasad Sin^h v. Jittd/iu Dashady 22 Calc., $38. See also 
Bhimapaiya v. Ram Chandra^ Bom., 422). When lands are held 
upon a grant subject to a burden of service and not merely in lieu of 
wages, as long as the holders of the grant are able and willing to 
perform the services, the has no right to put an end to the 

tenure whether the services are required or not {Venkata Narasinha 
Rao V, Sobhanadri Appn R<i 4 >y 10 C. W. N., 161 \ 3 C. L. J., 1). Land 
ceases to be chaukidiri chakafan land when Government transfers it to 
\\itzmuiHdar {Rtva Ranjan Chakrajuirtti^.Janoki Nath Paly 4 C. W. 
N., Ixiv), who can dispose of it as he pleases (/anab AH v. Raki* 
buddinAfaWk, 9 C. W. N, syr; i C. L. J., 303; Ttaihkhyo Nath 
Chaudhuri Run Dayal Snmantay 10 C. W. N., Ixvii). They should 
be transferred not to the samindnr of the village in which they are « 
situated, but to the zamindar oi the estate to which the lands appertain 
{Pratap Na rain Mukhurji v. Sertetaty of State^ 3 C. L. J., 530 ; 10 C. 
W, N., 637 ; 33 Calc., 390). When ckauiidiri chakaran lands are 
transferred by Cox ernment to the samindariy and the zamindati has 
been let in patniy ilie lands pass to the patnidur, if not excepted from 
his lease {Girisb Chandra Rai v. New Chandra Raiy 2 C. L. J., 21 «), 
The Courts must look at the contract between (he parties to see what 
tbelr intention was with regard to such lands {Pursottam Basu v. Khetra 
Prasad Bastiy 5 C. L. J, 143), When a patnidar sought to have 
transferred to him certain chaukidari ckakxiran lands which the Govern- 

4 

ment had settled with the under Act VI of 1870, D. C., and 

when it w'ls found that the lands were part of the plaintiffs patm\ and 
that the landlord h^d sub-let the land to a tenant, it was held (1) that 
the patnidar was entitled to possession but not to hk<is possession of 
the lands* (2) that the tenant with whom the lands had been settled 
by the, was jen tit led to retain actual possession of the lands, 

and (3) that patnidar was bound to pay the zamindar such rents for 
those lands as corresponded to the proportion between the Government 
collections and the patni rent formerly payable by him {Hart Narain 
Masumdar v. Mukand Lai M^indaly 4 C. W. N., 8(4). Certain chaukP 
dari chakaran lands were resumed by Government and made over to the 
Zivnituiar who allowed the defendants to remain on the land and accepted 
rent from them. The p\a.\niiRpatnidar was entitled by his jhiMf lease to 
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all resumed land : fuldy that (he plamtilf was entitled to eject the defen¬ 
dants Narain Bkaiiackarya't. Pratab Chandra PradkaHy 8 

C. W. N., 320 ; 31 Cak., 703. See also Ncwas Kkoda v. Ram Jadu Dty^ 
34 Calc., 109). When chaukitiari cfiakaraa lands, after resumption and 
transfer to the samindary have been *«old for non-payment of the Govern¬ 
ment asses'^ment, both the stimindnr and the ftatnidar are entitled to 
share in the surplus sale proceeds, provided the lands are included within 
the paint grant (Handa^ Gonvami v. Niiiitrini Gupta^ 1 C. L. J., lozn). 
A right of occupancy may be acquired under section 6 Act, X of 1859^ 
even \n ('hauhtditi cAaJi‘ar44n /afid{Ra/ti Kutnar Bhattacfuirji v. Ram 
NcW'it Roj^yuru^ %\ Calc„ 1021 ; 8 C. W. N., 860, but not by the 
under-tenant of a holder of sei vice tenure {Mrifanjai v. Kenatulla^ ti 
C. W. N., 46 ; 5 C. L J.. 53). 

Odus of proofs Long possession of lands ns chaukidari chakaran 
lands affords ground fur the presumption that the lands were set apart 
as such at the decennial settlement. The onus of proof that the lands 
were the private lands of the ^amindaf\ not set apart at the decennial 
settlement as chaukidari chakaran^ is on the zamindary {^Muktakeshi Debt 
*Chaudhrani v. CcUccior 0/ Sfurshidabad^ 4 W. R., 30), The onus 
is upon an auction^'purchaser who seeks to dispossess or to rack-rent 
grantees under sunnds to imike out a clear case for resumption \Forbcs v. 
Mir Mohomed Takiy 14 W. K, V. C., 38 ; 5 B. L, K , 529; 13 Moo. I. A. 
438). When a plaintiff sues for tlie recoveiy of possession of land alleging 
It to he chaukitiari chakaran land, lying within Ins zamindariy which the 
Collector has transferred to him, it lies on him tu prove so much of his 
case as is not admitted by the defendant i^Narendni tjil Khan v. 
Jogi Marty 2 C. L. J., 107). A purchaser of an estate at a revenue sale 
acquires no title to resumed c/Muk/dtri chakaran landy which is held 
by the sivnindar on a different title {Kashim v. Prasanno Kumar 
Mukkurjiy JO C. W, N., 598; 5 C. L. J., 299}. 

Proof of adverse poeseesion of service tenures.--When 
lands are held as a remuneration for services, the fact that no services 
have been performed does not of itself make the bolding adverse : to 
make the holding adverse, there must be a refusal to perform service or a 
claim to hold the lands free of service (K'om/rrgovdii y. Bhinraj/y 2^ 
Born., 602). 

Ejectment of servioe Lenure-holders.^Service tenures are 
excepted from the operation of sec. 89 of this Act, and holders of such 
tenures can, therefore, be ejected otherwise than in execution of a decree 
iA/aibui Hessain v. Amir^ 25 Calc., 131). They can be ejected without 
the service on them of a notice to quit or of a notice under s. i ^5 {Bonerji 
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V. Akbal Jamadar, i C. L. J., i6.» ; Ansar Ali v. Grey, 2 C. L. J., 403 ; 
Ananda Moyi v. Lakshi Chandra, 3 C. L. J., 274 : 33 Calc, 339). One 
co-sharer cannot bring a suit for the partial ejectment of a tenant who 
holds the land in lieu of services ((//mtAuk Mohiuddin v. Kkairan, 8 C. 

W. N., 325 i 31 Calc., 786). 

182. When a raiyat holds hia homestead other¬ 
wise than as part of his holding as a 
raiyat, the incidents of his tenancy of 
the hornostoad shall bo regulated by local custom or 
usage, and, subject to local custom or usage, by the 
provisions of this Act applicable to land held by a 
raiyat. 

Effect of this seotioo. ~Thi^ docs not apply to tenants in 

general, hut only lo raiyaisC*) fser 5 (a) ]. When a raiyat holds his 
homestead as a part of his holdint; as a nniyat, the provisions of this 
Act apply both to his homestead, and to his agricultural I'md. When a 
raiyat holds his liomesrcad otherwise than as part of his holding as a 
niiyat, the provisions of this Act arc siill applicable lo both, but are 
liable to be overridden by local custom or usage. In one case n raiyat 
WAS a settled raiyat (sec. ei) m respect of some agricuUuMi land In a 
village. He then took a plot of homestead land in the village, but 
distinct from his agricultural land. He held this homestead land for 
three ycar«, when the landlord sued to eject him. It was decided that, 
there being no local custom or usage to the contrary, the provisions of 
this Act weie applicable, and under secs, aiand i8j he had occupancy 
rights in the homestead land and was a settled raiyat fn respect to it as 
well as to his agricultural holding. It further appeared that he had 
hound himself by the terms of his lease to give up the land on the 
expiry of a certain period, but this was held to be immaterial, as under 
sec. 178 (i) («) and (^} he could not contract himself out of his rights 
as an occupincy r.aiyat (S. A., Na 1078 of 1893, decided i6th May, 
1893). ’ Under the old law, too, ii was held that when the rent of hastu 
lands was paid by the miyats to their landlord separately from the rent 
paid for cultivated lands, but the tenure of the ba\tu lands was a raiyati 
tenure, this did not exclude those lands from the operation of Act VIII 
of 1869, B. C RajUy 32 W. R., 511). The provisions of this 

Act are not applicable to land granted for building purposes and for the 


<lj Am iho Mlllvn of rcslclotits of 0 viUa^jo, wbu am uiA nUyat^i soo aoto. p. 1 S« 
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establishment of a coal depot Coal Association v. Jadu Natk 

Ghoshy 19 Calc., 489). See note» p. 22. 

Id Hassan AH v. Govindt Lai Basak^ 9 C« W. N., 141, it is said by 
Mitra, that the Act has of course no operation as regards homestead 
lands situated in towns or outside towns. But see note below, and note 
on “ Occuptvtcy rights in homesteadiandy' p. 537. 

When homoBtead land ia part of raiyati holding^ and when 
not.—’Under the former law, it w.is decided that where the principal 
subject of the emiie gccupatioc is land, the residue (if any) of the 
holding'beio^ entirely su'>ordin.u<v the Snnll Cause Court has jurisdic* 
tion. fiui when the piincipal subject is agricultural land, the buildings 
being mere accessories thereto, the .S.n.i]| Caii>e Court will not htve 
jurisdiction {Chandessari v. Ohinak Pamieyy 24 W. R., f;2). Under 
the present Provincial Small Cause Court Act fIX of 1887', however, a 
Mofuisil Small Cause Couit has no jurisdiction to entertain suits of 
arrears of rent of homestead or fiastu land < Uma Charan Mandai v. 
Bijari Bewa^ 15 Calc., 174); so that the Court in which an action 
for arrears of rent will lie will no longer be any guide as to whether 
homestead land is p.4it of a miyit’s holding as a raiyat or not. 
This is a question of fact, which must be decided on the evidence given 
in each case. In the case of Abdul v. Kufbany (r C. W. N., clxxi), the 
defendant No. 5 had a raiyati holding and some liomestead land with a 
house on it in a certain village. He sold both to the defendant No. 6, 
who again sold only the Aif/« Ucitl and the h luse to the plaintiff The 
plaintiff was dispossessed by the landlord of the village and sued to 
recover possession. In this case it was ruled that as the plaintiff did not 
claim to recovr^r possession as an occupancy raiyat, and as upon the 
facts it nppca^cd that he did not hold the homestead as part of his own 
and the agricultural lands of the original tenant (the defendant 
No. S) had nor been sold to liliii, he could not be said to be a raiyat in 
respect of the homestead lands 

The provisions of thi> section are applicable whether the homestead 
and the raiyati holding are held under the same or different landlords: 
per Geidiyjy in Ft a tap Chandra Das v. Biseswar Paramaniky 9 C. W. N , 
416). It is not required by see. 182 that a tenant in occupation of 
boniestf>ad land should be a raiyat in (be village in which the homestead 
is simatrtd, nor Is it necessary for him to be the tenant under the same 
landlord the Landlord of the homestead l.ind {Kripn Nath Chakravartii 
V. Anuy 10 C. W. N.p 944 ; 4 C- L. J., 332). This would seem to be at 
varianre with the view expressed in KuUUp Singh v. Chhaiur Singh Rat 
3 C. L. J., 285, sec nniCy p. 93. 
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Local custom ^Tr usage relating to homestead land.^The 
only local custom or usage concerning homestead land of which any trace 
is to be found in the judicial decisions of the Courts is a custom of 
transferability, which it would appear m iy exist in some districts. See 
Chandra Kumar Rax v. Kadirmani Dusty 7 W. R., 247 ; Btni Madkub 
Danurji v. Jai Krishna Mukkurjiy 7 H. L. R., l J2 ; 12 W, R., 495 ; 
Durga Prasad Misra y. Brintlaban Sukal^ 7 B, L. R , 159 j 15 W. R., 
274 ; SAxma Sundart DM v. Nobin Chandra Kolya^ 6 C. L. R., 117 ; 
Hari Naih Kannokar v. Raj Chandra Katmokary \ C. W. N., cxxxvi ; 
2 C. W. N., 123 . But tiicsc cases do not establish the prevalence of such 
a custom with re^'ard luihe class <if homestead land to which this Act 
is applicable. In Chandra Kumar R{u v, Ktuiir Manx Pasty (7 W. R., 
347), the raiyat was a tenant of land, who had built a pukka 

house, and had acquired a right of oci'up.incy in the land under Act X of 
1859. In the case of Ueni MatViab Banurji v. Jai Krishna Afukhurji, 
(7 B. L. K., 153 ; 13 W. R., 49;}, by the custom of the 

Hooghly district a tenure granted for building purposes is transferable. 
Peacock, C. J., went further and said that in his opinion one man 
grants a tenure to another for the purpose of living upon the land, that 
tenure, in the absence of any evidence to the contrary, would be assign* 
able,” that is, otherwise than by custom. This, however, is an obiUr 
dicium ,and the land in dispute in this case was evidently non-agricultural. 
In the case of V. Brindaban Suka/^ (7 ib L. R., 
159 > t5 \V. K., 374), (he tenant liad been allowed to erect mud houses 
and to plaiu trees on the land without objection on the pari of the land¬ 
lord and had occupied the land for forty years, and it was held that hii 
holding was not a temporary one. In this case, too, the land appears 
to have been non •agricultural In the case q( Shama Sundart Debt v. 
Nobin Chandra Kolya^ (0 C. L. R., 117), also, the land had been taken 
for cue erection of a dwelling house and it was ruled that it was trans¬ 
ferable by local custom, though held on a non-permanent tenure. It was 
also decided that the landlord could evict the tenant by service on him 
of a sufficient notice to quit. In Ilari Nath Karmokar v. Raj Chandra 
Kaf’mokary (t C. W. N., cxxxvi ; 2 C. W. N., 122X it was said that pre¬ 
vious to the passing of the Transfer of Property Act, non*agricultural 
lands might or might not have been assignable. The incident of non¬ 
transferability is common to tenancies from year to year of homestead 
lands created before the passing of the Transfer of Property Act in the 
absence of a custom to the contrary [Madhu Sudan Sen v. Kumini 
Kania StUy 32 Cak., 1033; 9 C. W. N., 895)4 

Ocoupanoy rigbte in homeetoad laDd.— Under the former law 
rights of occupancy could not be acquired in land occupied exclusively 
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by buildings {Sarno Mayi v. Blumkardi, 9W. K., 552; MoharAliv. 
Ram Raian S<ny 21 W. R., 400}, or of which the ttiain object of occupa¬ 
tion was the dwelling house (Raii Krishna Biswas v. Jankiy 8 W. R.^ 
250) or in any land, except land of which I he main object was cultivation 
{Ramdhan v. Ilaradkan Paramnnik^ 12 W. R., 404 j 9 R. L. K., 107, 
note). But now under this Act, provided a tenant is a ralyat, he may 
acquire a right of occupancy in bis homestead laud, whether it be held 
as part of his agricultural holding or not, unless there be a local custom 
or usage to tlie contrary. Rights of occupancy cannot be acquired in 
suburban lands let for purposes of building {Hakkal Das AdiU v. Dina- 
mayi Debi^ 16 Cak*., 633), In this case the tenant was clearly not a 
raiyat. 

Bohancoment of rent of homestead land.—Under the former 
law it was held that the rent of basiu or homestead land, when it is part 
of the raiyat's joU or holding is as liable to enhancement under Act X of 
1859 as the rent of any other land {K^umudin Joardar v. Scatt Moncrieff^ 
3 B. L. R., A. C., 283 ; 12 W. R., 140 ; Abdul //amid v, Dongaram D^y^ 
3 B. L R., App. 133); but ba%tH or homestead land used for sites of 
houses in a town cannot form the subject of suits under Act X of 
1859 for enhancement. Sec nolc to sec. 3 {3), pp. 18—22. The only 
change made by this Act in the law on this point is, as already pointed 
out, that when the homestead i> held otherwise than as pan of the rai- 
yat^s agricuUutal holding, the provisions of this Act relating to enhance- 
ment of rent are liable to be over-ridden by local custom or usage ; and 
further, that in one Instance the Act apparently provides for the enhance¬ 
ment under its provisions of the rent of land occupied by buildings : 
for under sec. 167, sub-sec. (4X a purchaser of a tenure ur holding sold 
ill execution of a decree for arrears of the rent thereof may, if he has 
power to avoid all incumbrances, sue to enhance the rent of land which 
is the subject of a ‘^protected interest,’* as dehned in sec. 160, clause (c), 
i. c*,, “any lease of land whereon dvrelling houses, manufactories of other 
permanent buildings have been erected, or permanent gardens, planta¬ 
tions, tanks, canals, places of worship or burning or burying grounds 
have been made.^’ Where the subject matter of a tenancy is bastu land 
situated in a municipality to which the provisions of the Bengal Tenancy 
Act are not applicable, a suit for enhancement of rent brought by n land¬ 
lord without previously serving the tenant with a notice to quit or to pay 
rent at an enhanced rate must fail (Kris/ina Kant Saha Krishna 
Chandra Rai^ 9 C. W. N., 303.) 

SljectmeDt of tenant from homestead land.—Subject to local 
custom or usage, when homestead land is held otherwise than as part 
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of the raiyat’s agricultural holding, a raiyat can be ejected from his 
homestead land on the same grounds as those on which he can be eject¬ 
ed from his other land {ind^ secs. lo, t 8, 25,44 and 49}. One of the 
grounds on which occupancy and non-occupancy raiyats can be ejected 
is that they have used the land of the holding in a manner which renders 
it uniit for the purposes of the tenancy, and therefore it would firima 
facie appear that when a raiyat has erected buildings or permanent 
structures on agricultural land, he is li.able under the provisions of this 
Act to be ejected, provided always that the landlord has not stood by 
and passively acquiesced in the construction of the houses ( 5 ///^ Das 
Bandopadhya v. Raman Das Mukhopiidhya^ 8 B. L. R., 237 ; 15 W. R., 
360). The construction of a/c/;VrT^/r dwelling house for the raiyat and 
his family together with all necessary out-offices is, however, an “im¬ 
provement’' [sec. 76 (2) {f )), and cannot render a raiyat liable to eject¬ 
ment. And in Pmsanno Kumar Chiturji v. Ja^an Nath Basaky (10 
C. L. R, 23) it was held that where land has with the consent of the 
landlord ceased to be agricultural, and the tenant has since built a home¬ 
stead or used part of il for tanks or gardens or other purposes as well as 
for agriculture, the nature of the tenure is not thereby changed, nor is 
the tenant deprived of any right of occupancy which he may have ac¬ 
quired. On the other hand, the mere record of the name of a tenant, 
who is found in occupation of a particular piece of homestead land, 
and of the rent payable by him, in settlement proceedings docs not in¬ 
vest him with .my permanent title to hold it {Aral Baku v, Prandhan 
Paikansy 10 Calc., 502). , 

There are a considerable number of cases concerning the ejectment 
of tenants from homestead land of a non-agii cull oral character. In 
many of them the Courts have refrained from giving dcrrccs for eject¬ 
ment against the tenants on the ground that in the circumstances a pre¬ 
sumption might be made that the tenants’ leases were of a permanent 
nature. But the rulings as to the circumstances in which such a pre¬ 
sumption may be m.ide are condicting. In several it has been laid down 
that mere long possession or the mere construction of buildings on the 
land will not justify the raising of any such presumption {AddaUyo 
Ckaran De v. Peter Das, 17 W. R., 383 ; tj B. L. K., 417 note ; Prasanno 
Kumar Debt v. Ratan Bmpariy 3 Calc., 696 ; l C. L. R., 577 ; Tarak 
Faddo Gkosal v. Skama Char an NapUy 8 C. L. R., 50 ; Prasanno Kumar 
Chaturji v. Jagannath Basaky 10 C. L. R., 23 \ Rakhal Das Adds y, 
Dinauiayi Dehiy 16 Calc., 652). There appears to be only one case in 
which mere long possession has been held sufficient to warrant the 
presumption of a tenure being of a permanent and transferable nature, 
viz.y Dunnes. Nabo Krishna Mukhurji^ 17 Calc., T44). in the other 
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CAses ID which the Courts have presumed that the tenants had a permanent 
interest the Uod, (v/sf., Btni Mu 4 k(t 6 Mukku>ji v. Jai Krishna Mukhurji^ 
7 B. L R» 153 ; J2 W. R., 495 ; Durga Prasad Misra v. BHndaban 
SukcUy 7 B. L. R, 159; 15 W. R. 274 ; Braja Naih Kundu v. Stewart^ 
16 W. R,, 216 ; 8 B. L. R., App., S* » Jokari Ijtl Sahu v, Dear^ 23 W, R., 
399 ; Copi Chand v.Uaha/ Hossni/ty 25 W. R., 211 ; Gan,f*adhar Skikdar 
V. Ayimudin Shah Biswas^ 8 Calc., 960; S. C, ii C. L. R., 281; 
Ranga Lai Lokia v. WiliOHy zU Calc, 204 ; 2 C. W. N., 718), the lands 
had either been originally let for building purposes or the tenant had to 
the knowledge of the landlord and without objection on his part erected 
Pukka buildings or spent large sums of money in improvements of a 
substantial character. Most of these cases are discussed in Nabu 
Mafidal V. Cholhn Mallik^ 35 Calc., 896}, in which it was held that mere 
long possession w.ts not sufficient to justffy the presumption of the tenure 
being of a permanent and transferable niture. In Krishna Kishor 
Ncogi V. Mir Mnhomvd AUy (3 C. W. N, 255), it was said that a landlord 
by merely not objecting to his tenant’s raising a puftkn building does not 
confer on the tenant <n permanent right to remain on the landi and 
though long possession coupled with the acquiescence of the landlord in 
the raising of pukka buildings and liis receiving rent after such buildings 
have been raised may justify the inference that a tenant has such a right, 
yet if the landlord’s interest was let out in ijura at the lime the bnjld- 
ing was rnised, the absence oi objection on his part should not be con* 
strued as amounting to acquiescence. Then, m Ismail Khan v. Jai,^un 
Bih/l (27 CaIc., 570 ; 4 C. W. N., 210), it was held ihat in a suit for eject¬ 
ment v^bich a tenant resists on the ground thai the tenancy is a per- 
manent cue, and that (he landlord stood by and permitted him (the 
tenant) to erect pukka buildings on the land in the belief that the said 
tenancy vas a permanent one, it is incumbent on the tenant to show that 
in erecting the buildings he was acting under an honest belief that be 
had a permanent right in the land, and that the landlord, knowing that 
he (the tenant) was acting under such belief, stood by and allowed him 
to go on with the constiuction of the building. See aho Ismail Khan v. 
Brov^klofiy (5 C. W. N., 846) The IVivy Council, too, on the authority of 
Ramsden v Dyson (L. R. J H. L. 129), has laid down that lessors are 
not estopped in equity from bringing 5ui($ for rjeclment merely by reason 
of their tenants having erected permanent structures on the land with Ibe 
knowledge of and without in* •^rfeicnce by the lessors [Beni Rant v. 
Kundan Laly L. R., 26 I. A., 58; 21 All., 496; 3 C. W, N., Spaj.O) ^ 


(l) n^it doiufwrv S'*fiUr AH r. J» Jfnrnin Rinoh, IS W, g., Idl : tfda 4. 

1 AU., ; A'HHAaiuMcrt JraM«aff,l2 Mwl., ttW ; Oiiiytr«pu t. 5ub<Ut U 

Hum., 71: PrMii Jirtiu v. OutHm Jumtt Akwd, 90 Utflo., 308. 
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But in Dur^a AfoAan Dfis v. J^tiAkai Chandra Raiy (5 C. W. N. 801), 
it was held that the fact of long possession and instances of transfer 
and succession may raise a presumption in &vour of the permanency of 
a tenure, and in Ismail Khan v. Aghare Nutk Mukhurjtc^ (7 C. W. N,, 
734) that in the absence of words importing it, the hereditary character 
of a tenure may be supplied hy the evidence of long and uninterrupted 
enjoyment and of the descent of the tenure from father to sou. The 
mere fact of an acceptance of rent at the same rate for a long period 
of years would not be conclusive against the landlord to show that a 
lease was of a permanent nature, if lUe origin of the lease be known, . 
but the circumstances of a particular case may properly lead to such 
an inferencei each case depending upon its ov^n circumstances { Winters- 
cate V. Sara/ Chundta Banurji^ 8 C. W. N., 155). 

The facts of long pos^ssionof a tenancy by the tenants and their 
ancestors and of the landlord having perniiucd them to build a pukka houssy 
which has existed for a very consider«nble time and which was added 

10 by successive tenants and of the tenure having been from time to 
time transferred by succession and purchase, in which the landlord 
acquiesced or of which he could not have been ignorant are sufficient to 
warrant the C^ouri io presuming that the tenancy is of a permanent nature 
{Caspcfsz V. Kcdar Nath Sathhadhikariy 28 Calc, 738 ; 5 C, W, N., 859, 
Se^ilsoV MfinmayiDnsiy%C. W. jN., 301 j Ismail Khan 
V. Asmaiulla^ 8 C. W. N., 297 \ Upendra Krishna Afandal v. Ismail 
Khan^ 32 Calc., 41 ; 8 C. W. N-, 889 ; Nil K<Uan Mandal v. Jsuuiii 
KfhiHy 32 Calc., 51 ; 8 C. W. N., 895 ; Promoda Nath Pai v. Srigobinda 
Chaudhuriy 32 Calc., 648; 9 C. W. N., 463; Grant v. Robinsony 

11 C. W. N., 343 ; 5 C. L. J., 178 ; Nu/ta Kumari DM v. Hihari Lai Sen^ 

6 C. L. J., 122). 

“ 183 . Nothing in this Act slmll affect any custoiu, 
Saving of ong. u«age Or Customary right not ineou- 

sistent with, or not expressly or by 
’necessary implication modified or abolished by, its 
provisions. 

llhiAraiisrM. 

(]) A ulsgc under wbiuh a raiyat is entitled to sell hie holding without 
the consent of hie landlord Is oot iooonsisloDt with, and U not expressly or by 
iieuesMry impheatiou moditiud or abfdished by, tho provisions of this AoU 
That usage, accordingly, wherever it ntay exiet^will uot be affcoted by this 
Act. 
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(2) Th« cmstom or usaige that an nnder-raijat should, under oerUin oir- 
oumatances, acquire a right of oceupanoj fa not inoonaiatent with, and ia not 
expreialy or by necessary implicatiua modified or aholiabed by, the proviaiona 
of this Aot. Tiiat ouatom or usage, accordingly, wherever it esista, will not 
be afiected by this Act. 

Sffect of custom.— According lo the terms of this section, ^^cus- 

tom, usage, or customary right” will prevail over ihe provisions of this 

Act, provided the custom, usage or customary right is not inconsisteDt 

with them, or is not expressly or impliedly modified or abolished by 

anything in the Act. Thisisin accordance wub the general principle 

laid down by their Lordships of the Privy Council In the case of 

Deb lUxrmano v. Bir Chan dm Tkakar^{\z Moo. I. A, 523 ; 

J2 W. H., 1\ C., 31 ; 3 13. L. R., 1*. C., 13X “that where a custom is 

proved to exist, it supersedes the general law, which, however, still 

regulcttes all beyond the custom.” This rule was again enunciated m 

the Privy Council case of Sartaj Kuari v. Dtaraj Kuari^ (10 All., 272 ; 

L. R.. 15 I. A., 51). The law appears to have been the same, while the 

former Rent Acts were in force, for it was said by Peacock, C. J., in the 

case of Thakurani Dust v. Bishesfutr Mukkurjiy (13. L. R,, F. B., 326 ; 

3 VV.R., Act aK, 29), “that .Act X of 1859 did not take away the right of any 

raiyat who had a right by grant, contract, prescription, or other valid title, 

to hold at a fixed rale of rent.” '^Tht mode of proving custom is not 

very well understood in this country,” it is observed in the Rent Law 

Commissioner’s Report, para 12, ^‘and, unfortunately, notwithstanding 

a dictum of Sir Barnes Peacock to the contrary, an idea got to prevail, 

that Act X had superseded all customs, and was intended to do away with 

all agricultural rights, except those especially mentioned and provided for ‘ 

in ihar Act. We believe that there are many local customs in this as well 

as in every other country, well understood by the people, recognir^ by 

the landlords, and susceptible of proof in the Courts of Justice, and we 

think it very desirable to make it clearly understood that the Bill is not 

intended to interfere with any of these, unless they have been expressly 

rescinded by, or are clearly inconsistent with, its provisions.” 

% 

The provisions of these sections arc apparently intended to give efiect 
to these views of the Rent Law Commisstoners. 

Blemente of custom— For the rules of English law as to cuslom, 
see Broom’s Leg.al Mawms, $th edition, p. 917. The Indian cases on 
this subject arc as follow. In the case of iiar Prasad v. Shea Dyal (2b 
W. R.f S5 ; L. R., 3 1. A., 285}, their Lordships of the Privy Council have 
said that “a custom is a rufc, which, in a particular family or district, has 
^om long usage, obtained the force of law. It must be ancient, certain, 
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and reasonable and, being in derogation of the general rules of law, must 
be construed strictly.** In Kastura Kumari v. Manokur (W. R., Sp. 
No., 1864, 39) it Is held that '^where it is ancient, invariable and establish¬ 
ed by clear and positive proof, it over-rides the usual law of inheritance.’* 
It is of the essence of special usages, modifying the ordinary law of succes¬ 
sion, that they should be ancient and invariable : and it is further essential 
that they should be established to be so by clear and unambiguous evi< 
dzviQ^^RamaUiksktni Ammal>t, Sivunatutrtiha PerumnI Setkuraycr, \2 
B. L. K., 396; 14 Moo. I. A., 570; 17 W. R., 553), In JMa v. Hira 
2 All., 49), Oldfield, J., observed . — “Amongst the conditions 
essential for eitablishiog a custom arc that the custom must be of remote 
antiquity, that it has been continued and acquiesced in, that it is reason¬ 
able and is certain and not indefinite in its character.’* Again, in Beni 
Muiihab fianurji v. Jai Krishna Mukhurji^ (7 i). L, R., 153 ; 12 W. K., 
495), Glover. J., pointed out that **a custom must be proved by strict evi¬ 
dence that what is sought to be established has existed unaltered and un¬ 
interrupted from time immeinonal.” inn recent case, however, Kuar Sen 
V. Mamnian^ 17 All., 87, the Allahabad High Court dissented from this 
view, and said“We cannot in these provinces apply the principle of the 
English Common Law that a custom is not proved, if it is not shown to 
have been imrnemovi.al. To apply such a principle would be to destroy 
many customary rights of modern growth in villages and other places.*’ 
The necessity for a custom being certain has been dwelt on in several 
cases besides Ltxla v, Hira Singh. Thus, in Lachfmn Rai v. Akbar Khan, 
(1 Ah., 440) Turner, J , observed : “A custom to be good must be 
definite in Jatnila KfuUun v. Pagtxl A'nw, (l W. R, 250) it is said :— 
“The plaintiff relics upon a custom, and unless he can show that the 
custom is undoubted and invariable, he is not entitled to a decree.” See 
also Bhagwan Das v. Bulgovind Singh^ 1 H. L. R., s. n., 9. In Chandra 
Kutnar Rai v. Piari Lai Banurji^ {6 W. K., 190), however, Trevor and 
Campbell, JJ,, laid down that a custom as to the transferability of 
kkudkaskt jotes in Hoogbly need not be absolutely invariable ; but Glover 
J., in Beni Madhah Banurji y. Jai KrUhntt Mukhurji^ said he had doubt 
as 10 the correctness of this decision. In Kuar Sen v. Mammany (17 All, 
87), it was said:—“A local custom to have the effect of excluding or 
limiting tbo operation of the general rules of law must be reasonable and 
certain.” Then, in Lackmtpat Singk v. Sadatulla Nashyay (9 Calc,, 698 \ 
12 C. L R., 382), the necessity for a custom being reasonable was insist¬ 
ed on. In this case, the defendants alleged that they had by custom a 
right to fish in the plaintifTs bils. But it was held that this custom 
could not be treated as a valid custom on account of its unreasonableness. 

t 

“Tberb was no limitation,” it was said, the number of persons entitled 
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to onjoy It The tenantry may increase to any numtMr, so that according 
to (his custom an unlimited number of persons can take away the profits 
of a private property, and that nothing may be left to the owner. . . 

Such a custom as this does not seem to be reasonable and ought to be 
rejected as invalid.” Other instances of customs being held to be unrea> 
sonable will bs found in the cases of fCansor/^its Bhogilal *t. Kesriaing 
Mohan Lni (i Bom. H. C. 229); Arlapa Naik v. Narsi Krshavji (8 
Bom. H. C. Hep, A. C., 19) 5 /V Sousa v. Pestmji Dhanjibkaiy (8 Bom., 
408}. ln,A suit in Madras in which the dancing girls of a lemple claimed 
to have by custom a vote upon the introduction of any new dancing girls 
into the service of tht\t temple, it was held that such a custom could not 
be recognized on account of its inimoraliiy, as it depended upon an 
association of women to enjoy a monopoly uf the gains of prostitution 


{^inr*a Uinmayi v. Tcgarai Chettiy i Mad., 168). 

’ Proof of OUBtom.—In Doc. d. Jago Mohan Sni v. Ninm Dasiy 
(Montriou's Ca^es of Hindu Law, 596) Grey, C. J., observed ‘‘Although 
in this country we cannot go back to that period which cnnsiituies legal 
memory in England, e/j., the reign of Richaid I, yet still there must be 
some limitation, without which acuvtom ought not to be held good. In 
regard to Calcutta, 1 should say, that the Act of Parliament in 1773, 
which ettablished this Supreme Court, is the penod to which we must go 

back to find the existence of a vahd cin^tom. In regard to the 

mofussil, we ou>{bt to go back to 2793. Trior to that dale there was no 
regisity of the legulations, ami the relics of them are exceeilingly loose 
and uncertain. 1 admit that a u^age fur twenty years may r.aise a 
presumption m the absence of direct evidence of a usage existing beyond 
the period of legal memory.” 7 But \x\ Jni KfUhnn Mukhurji s. Durga 
Narain Nagy (iiW. R., 548), it was held that “ in an enquiry as to 
whether tenures of a certain class arc transferable according to local 
custom, it is sufficient if there is credible evidence of the existence and 


antiquity of the custom, and none to the contrary : there is no necessity 
for the witnesses to hi any particular time from which such tenures 
became transferable.” In Jackman Rat v. Akbar Khany (i All., 440), 
Turner, J., saidThe most cogent evidence of custom is not that 
which is afforded by the expression of opinion as to the existence, but 
by the enumeration of Instances in which the alleged custom has been 
acted upon, and by the proof afforded by judicial or revenue records, or 
private accounts and receipts th"t the custom has been enforced ” The 
acts required for the establishment ofcustomaiy law should be plural, 
uniform aod constant, fhey may be judicial decisions, but these are 
not indispensable for its establishment, although some have thought 
otherwise. The authors uf the acts must have performed theof with 
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the consciousneM that they tpring from a legal neceseity. To 
prove A local cuetom the evidence must be precise and concltistve 
(Durga Prasad SingA v, Durga Kuari^ 20 W. R., 154). What 
the law requires before an alleged custom can receive the recog- 
oitioo of the Court and so acquire legal force, is satisfactory 

proof ^f usage $0 long and invariably acted upon in practice as 

to show that it has^ by common consent, been submitted to as the 
established governing rule of the particular family, class, or district 
of country; and the course of practice upon which th& custom 
rests, must not be left in doubt but be proved with certainty (Perumal 
Sithuraynr v. Ramaiin^a Sethurayaty 3 Mad. H. C. Rep., 77). In 
Kuar Sen v. Afarntnan, (17 All, 87), it was observed that a local 

custom as a general rule is proved by good evidence of a usage 

which has obtained the force of law within the particular district, city, 
mohalla or village, or at the particular place, in respect of the persoag 
and things which it concerns. Where it is sought to establish a local 
custom by which the residents, or any section of them, of a particular 
district, city, village or place arc entitled to commit on land not belong* 
ing to or occupied by them acts which, if there wa^ such custom, 
would be acts of trespass, the custom must he proved by reliable evi¬ 
dence df such repeated acts openly done, which have been assented and 
submitted to, as leads to the conclusion that the usage has by agreement 
or otherwise become the local law of the place in respect of the person 
or things which it concerns. In order to establish a customary right to 
do acts which would otherwise be acts of trespass on the property of 
another, the enjoyment must have been as of right, and neither by 
violence nor by stealth nor by leave asked from time to time. The 
statute law of India does not prescribe any period of enjoyment during 
which in order to establish a local custom it must be proved that a right 
claimed to have been enjoyed as by local custom was enjoyed. And in 
our opinion it would be inexpedient and fraught with the risk of disturb¬ 
ing perfectly reasonable and advantageous local usages regarded and 
observed by all concerned as customs to attempt to prescribe any such 
period. But general custom is not proved by the statements of two in¬ 
dividuals, or by proving that two particular tenants paid at a particular 
rate {Prabhu Das v. Skeo Natk Rai, W. R, Sp. No., 1864, Act X, 27), 
nor a local custom by the evidence of a few antagonistic witnesses 
{Jos Krishna Rftj Krishna Mukkurji^ i W. R., 153).^^^ The 

proceedings of two former suits where under similar circumstances a 

(1) Porothsr osiot tn which thswldoQM wm twid ttuuSId^Ql toytrof aeuiUtm. 
r<wa CMII4 T. Jtib gcisi. S Ut6. E. C. It«p, 60, uid ifwUomv v. 

4 Booa. H. C., lUp. a. C, 4ia 

35 
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right of pre-emption vas admitted to exist may be received as evidence 
of such a custom (Mndkub Chandra Ndtk Biswas v. Towi' Bewa^ 
7 W. R., 2\o). Decrees passed tn favour of such a custom are admissible 
to prove its existence {Gurdayal Mai v. Jkanda Mal^ lo All, s^5). 
But the conflicting decisions of subordinate Courts w\\\ not prove a 
ctxsiom {/ndra /f/iv'atn Chaf/dhur/yf. M<ikomcdNasiruddirty i W. R/234). 
A wajib-ut-urz prepared and attested ncconbng to law is priwa fade 
evidence of the cxi*.ieace of any custom which it records i^Jsri Singh v. 
GaHga, 2 fA]U 876; Afaham/aad JUsain v. Munna Lai, 8 All, 434). 
But a wajih ul-arz containing a mere expression of the views of a* 
proprietor is not an atuheniic record of local customs ( (//nan Prasad 
V. (Jandharp Singh, 15 Calc, 20; L. R, 14 LA* ( 27 )« A book of 
local history should not be used to prove a local custom without 
^Din^ the attention of the parties to it and hearing them with regard to 
pl/Vall<sbha v. MadHi/tdanan, i2 Mad., 49$). Until some connexion 
either geographical or poliiical, k shown tu exist between the districts, 
there is no ground for inferring the custom of one district from its 
existence in another {//ira Naih Kuar v. Buram Narain Singh, 
17 W. R,, 329. See also Anna Pnrna Dad v. Uma C/iaran Das, 
iS W. R.* 55). The recognition by a landlord of a raiyat as tenant of a 
portion of a holding is not sufhncnt proof of the cu»toin of the transfer* 
ability of occupancy riglus in iliai locality {(janesh Das v. /lam J^raiab 
Singh, 5 C. W, N., clxxv). To prove <ir disprove a light or custom it is 
not enough to adduce evidence of a ttHUdUction in which or in the course 
of which the nght or custom was asserted or denied. The transaction will 
be relevant under see. 13, cl. (/t) of the Evidence Act, if it be one by 
which the right or custom was asserted 01 denied {^Hansi Singh v. Mir 
Amir Ali, 11 C. W, N., 703,. 

Udage.—No definition uf usage is given in the Act. li) speaking of 
“mercantile usage,” their Lordships of the Piiv'y Council in the case of 
Jaga Mohan Ghosh v. Manik Chand, ^7 Moo., I. A., 282 : 4 W. R. P. C., 
S) have said “ To support such a ground there needs not be either the 
antiquity, the uniformity 01 the notoriety of custom which in respect 
of all these becomes a local law. The usage may still be In course of 
growth ; it may require evidence for its support in each case ; but in 
the result it is enough, if it appear to be so well known and acquiesced 
in, that it may be reasonably presumed to have been an ingredient 
tacitly impirted by the partie: into their contract.^', the subject of 
^‘family usage" in Raj Krishna Sin^Iui v. Ramjai Sarmah, (19 W. R., 
S; t Calc, t86), it has been said “ It is of the essence of family 
usages that they should be certain, invariable and continuous, and well 
^ established. Discontinuance roust be held to destroy them. This would 
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be so when the discootinuance has ariseD from accidental causes ; and 
the effect cannot be less, when it has been intentionally brought about by 
the concurrent will of the family.” The subject of local usage has been 
considered in the case of Palakdhari Rat v. Manners^ (23 Calc, 179). 
In this case, the defendants alleged that certain occupancy holdings 
were transferable by 'Mhe law and custom prevailing in Behar/^ Prinsep 
and Cihose, JJ., who decided this case, pointed out that under sec. 
183, ilUistratioQ (>), a transfer in accordance with usage' was valid 
even without the consent of the landlord. After quoting the passage from 
the Privy Council case of Jan'a Mohan Ghoth v. Manik Ckand^ above 
cited, they said :•*** In applying this case, it must be borne in mind 
that it relates to a usage in dealing in a particular class of mercantile tran¬ 
sactions and contiacts made in the course of &uch business. Consequent¬ 
ly, in introducing these principles in the present case, which does nol 
relate to contracts entered into between the parties to the litigation 
affects a third party, the landlord, it would be necessary either to prove the 
existence of the usage on his estate or thru it is so prevalent in the neigh¬ 
bourhood chat it can reasonably be presumed to exist on that estate. 
It may be that the usage may have gradually sprung up all round an 
estate, and yet never have been introduced on it, or been recognised 
on it, and therefore, in considering the evidence, it is of much importance 
that this should he taken into consideration in connection with the 
conduct of the landlord in regard to any such transfers as may have 
taken place without his consent.” 

The word * usage’ in this section would include what people are now 
or recently in the habit of doing in n particular place. It may be that 
this pariicular habit is only of very recent origin, or it may be one which 
has existed for 3 long time. If it be one ordinarily or regularly prac¬ 
tised by the inhabitants of the place where the tenure exists, there would 
be usage within the meaning of the section {D<xI}^lH5h v. Guzafffxr 
[Io5!^(iiny 23 Calc., 437). In the same case in appeal after remand, it 
wns pointed out (l) that it is not necessary that a long period of time 
should elapse for the grovrih of a **usage” or ^1ocal usage” ; (3) that a 
^^usage” may be established in a much less period of time than a 
“custom”; and (3) that a usage may have sprung up since the p;i5sing^ 
of the Act, and that what is necessary to establish a local usage** of 
the transferability of occupancy holdings is evidence of purchases or 
transfers by persons other than the landlords made with the knowledge 
but without the consent of the landlords, and to which no objection was 
made by them {DalgUish v. Cusafar Hoisain^ 3 C. W. N., 21). 

The transfer of occupancy holdings cannot be justified by loctd usage 
which is growing up. The usage should have fructuated into maturity. 
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To establish a usage as to the,transferability of occupancy holdings in 
a locality it is not enough to prove that several cases' of transfers of such 
holdings* have taken place. It is necessary to prove that such transfers 
have been made with the knowledge and without the consent of the 
landlord and that no successfitl objection to such transfer has been 
made by the landlord (Hatnhari Sin^h v. Jabar Ait, 6 C. W. N.^ 861). 
See also Jtigan Prasad v. Posan SahUy 8 C. W. N., 172 . 

t 

. 

Where the question was whether an occupancy holding was transfer* 
able or not, the lower appellate Court found as follows : *^Tbere is abun¬ 
dant evidence on the record to show that such lands are actually sold 
in the locality, and the kabalns filed in this case support that fact: ” Mdy 
that this did not amount to a finding of local usage [Dtno Nalk Ghosh 
V. Nobin Chandra Gkoshy 6 C. W. N., 181.) 

The finding that tenants do transfer their rights of occupancy without 
the landlords’ consent does not in itself establish a usage in this respect 
so as to affect the landlord’s right to accept or refuse to consent to such 
transfer. The finding that payment of a is requisite implies that 
the landlord’s consent is necessary (Radha Kiskor Manikya v. Ananda 
Pria^ 8 C. W. N., 235. See Sib<* Sumiari Ghosh Raj Mohan 
Guho, 8 C. W. N., 214). 

In order to establish usage it is not necessary to give proof of its ex¬ 
istence for any length of time and the statement of persons who are in a 
position to know of its existence in their locality are admissible as evid¬ 
ence of it {SaruUuiiah Sarkar v. Prannath Ntindiy 26 Calc., 184), 
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CHAPTER XVI. 

Limitation. 

184. (1) The suits, appeals and applications speoi- 
Limitotion in Schedule III annexed to this Act 

instituted and made within the 
lu Schedale III. pre^ribed in that Schedule for them 

respectively ; and every such suit or appeal instituted, 
and application made, after the period of limitation so 
prescribed, shall be dismissed, albliough limitation has 
not been pleaded. 

(2) Nothing in this section shall revive the right 
to institute any suit or appeal or make any application 
which would have been barred by limitation if it had 

been instituted or made immediately before the com- 

■ 

mencoment of this Act. 

Power of Court to take cogoi^ance of question of litnita- 
tion. lower appellate Court is empowered under %. 4 of the Limitation 
Act and s. 184 of this Act to take cognisance of a question of limitation, 
though it has not been raised«s a defence in the Court of First Instance, 
if upon the proceedings in the case it is clear that the suit is barred by 
limitation {Deo Narain Chaudhuri v. Weld>^ 28 Calc., 86). 

Limitation in suite* appeals and applications speoifled in 
Schedule III.—For an instance of arrears of the rent of a patni taluk 
being held barred under the provisions of this sectiotj and Schedule 1 II| 
art. 2 see Bamomnyi Dan v. Barmamayi Chaudhurani^ 23 CalA, 
191}. There is no saving clause in this section for suits in which the 
cause of action had arisen before the passing of this Act {Rnmdhan 
Bhadra v. Bant Kumar Dey, 17 Caic., Kn. Hrei \\\ 6 i 

the Bengal Tenancy Act prescribes one period of litoiution for ell suits 
for arrears of rent brought under its pro visions. It includes ^auit for 
arrears payable under a lease, and there is no disdnetioa as to the forts 
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of the lease, or whether it is registered or not {Iswiiri Prasad Narain Sa^i 
V. Cr<ywdyj 17 Calc., 469 ; Mackenzie v. Mahomed Ali Kkan^ 19 Calc., 1). 

Limitation in suits, appeals and applications not speoifled 
in Schedule HI.—The periods of limitation prescribed in Act XV of 
1877 are applicable to suits, appeals and applications not specified in 
Schedule III of this Act. See Golap Chandrn NauiakAa v. Krishna 
Chandra Das Bistvas^ (9 Calc., 314). 


l^oftionfl of the Indian 
Limitation Act not ap- 
^boable to eucb suits, 

XV of 1877 . 


foregoing section 


186. (1) Sections 7, 8 and 9 of 
the Indian Limitation Act, 1877, 
shall not apply to the suits and 
applications ftieutionod in the last 


XV of 1877 . 


(2) Subject to the provisions of this Chapter, the 
provisions of the Indian Limitation Act, 
1877, shall apply to all suits, appeals 
and applications mentioned in the last foregoing 
section. 


Provisions of Limitstion Act inspplioable to suits, appeals 
and applications specified in Schedule III.—Sectioir ^ of the 
Limitation Act is to the effect that if st person entitled to'sue or make 
an application is a minor, or insane, or an idiot, he mny sue or make the 
application within the same period after the disability has ceased as 
would otherwise have been allowed from the time prescribed by the law. 
This was also held to be the case in a suit for arrears under Act VIII of 
1869, 11 . C. [Giri/a Nath Rui v. Patani Bibi^ 17 Calc , 263). Section 8 
of the Limitation Act provides that when one of several joint creditors or 
claimants is under any such disability, and a discharge can be given 
without his concurrence, time will run against them all; but where no 
such discharge can be given, time will not run against any of them, until 
one of them becomes cap<abie of giving such discharge without the concur* 
rence of the others. Under the provisions of section 9, when once time 
has begun to run, no subsequent disability or inability to sue stops it. 
But it is only to the suits, appeals and applications specified in Schedule 
III that these sections of the Limitation Act are inapplicable. To other 
suits, appeals and Applications brought or made under the Bengal Teoan* 
cy Act these provisions of the Limitation Act are fully applicable. In a 
case w£ere limitation is determined by the provisions of s. 167 of the Act, 
a, 7 of tbe Limitation Act has no application and a minor Is not entitled 
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to any fresh period of liiniiatioa [AJhAfu Kumar Sur v. Bijai CMdnd^ 39 
Calc, 813). 

Sub-seotion ( 2 }.*^This sub'SecuoD makes it clear that the provi* 
sions of section 5 of the Limitation Act, as well as the rules laid down 
in Fart III of tie Act for the computation of the period of limitation, 
are to be applied in computing the special periods of limitation specified 
in Schedule III of this Act. (See Bihari L<d Mukhurji v. Mungala NeUk 
AftMurJi\ 5 Calc., no; GoUip Chandra Kaulakha v. Krishna Chandra 
Das Birsutis^ 5 Calc., 314 ; Kush luU Mahtan v. Ganesh Daita^ 7 Calc, 
690 j Khettni Mohan ChakravarUi Dinabashi ^haha^ 10 Calc., 263. 
Compare Nagcndi'ti A^<iM Matiik v, hiathur Mohan Parhty 16 Calc., 
368). This sub-section makes the provisions of sec. 19 of the Limitation 
Act applicable to the execution of rent decrees. The acknowledgment 
under 5. 19 does not afiect or alter the period of limitation prescribed in 
art. 6, Sched., Ill of this Act, but only the dccice-holdcr afresh 
auriir.g poiut for counting the period prescribed by the article {Harihar 
Lai V. Gancndra Pxisud^ 1 C. L. J., 6l «-) 

Limitation io casea in which litigation has prevented 
institution of suit.—The Rent Law Commission (see para 162, p. 72, 
of their Report), proposed to Introduce a section to the etfect that when 
the result of the iitr^ation between any persons i» such that they are 
found to stand in the relation of landlord and tenant to each other, and 
to have stood In this relation while such litigation was pending, but 
until their mutual rights were finally dcicrniined by such litigation such 
landlord was unable to sue such tenant for rent, the period of limitation 
for suing for any such rent shall be computed from the terniinatioo of 
such litigation.” They explained'that this proposed rule was founded on 
the case of Swarnamayi v. Sas/u Muk/u Bar mam ^ (12 Moo. L A., 244 ; 
11 W, U., r. C., 5 ; 2 b. L. R., P. C., to). In this case, ‘‘a zamindar 
brought a tenure to sale under Reg. VTII of 1819. The patnidar 

was, thereupon, ousted, and the purchaser took possession of the patni 
tenure. The patnidar then successfully sued to have the sale reversed 
on the ground of irregularity, and recovered possession of the patni 
tenure, together with mesne profits, from the purchaser for the period of 
his possession. The zamindar subsequeoily sued the patnidar for rent 
for this period. Such rent was barred, if the period of limitation con¬ 
tained in Act X of 1859 were to be applied without qualification. The 
Privy Council, however, held, that it was not barred ; that the cause of 
action accrued at the time at which, the sale having - been set aside, the 
obligation to pay this rent revived; that the palnidary'oa being restored 
to possession, took back the estate subject to ibe obUgatioa4|6 pay the 
rent} and that the particular arrears must be taken to have "become 
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due in tile year in which that restoration to possession took place.” This 
case was followed in /skan Ckandra Rais. Ashan^^y (8 B.'L R., 
537 i note; i6 W. R., 79); Din Dayal Patatnanik v, Radha KUhori 
Dtbty (8 B. L. R., 536 ; 17 W. R-, 4 * 5 ); Mohesk Chandra Ckakladar 
GtingafHani Dast\ (t8 W. R., 59) and Dhanpai SiSj^k v. Saras wait 
Misrainy (19 Calc,, 267). The Rent Commission pointed out that in the 
case of S'w<ifn<im^i v. Saski Mukki Barmans^ “ there are two points to 
be noticed : (1) the could not sue the ptitnidar for the rent as 

long as the latter was out of possession ; (2) the patnidar received mesne 
pro 5 ts for the period for which rent was claimed.” From this case, it 
was said, were distinguishable^ some subsequent cases, in which, although 
the landlord had denied the continuance of the relation of landlord aud 
^ tenant, and attempted to put an end to such relation, the tenant was, 
nevertheless, not dispossessed and there was in consequence nothing to 
prevent the landlord fiom recovering bis rent. In these cases, although 
one element, receipt by the ten.nnt of the proAt of the land, was present, 
the other element, vis.y inability of the landlord to sue, was waniing.” 
See IVaUon &* Co. v. Pkanondra Chandra Afuhhurji, 3 QhIc.j 6 5 
Brajendra Kumar Rai v. R^ikkal Chandr.s R(u\ ib., 79 t j //aro Prasad 
Rat V. Gopal Das DnttOy ib.y 817 ; Haronath Rai v. GoUtk Nathy 19 W. 
R., j8 I Buradu Kanf Rai s. Chandra Kumar Rai^ 23 W, R., 280 ; Haro 
Prasad Rai v. Gopal Das Datlay 9 Calc, 255 ; 12 C. L. R., 129 ; Skerriff 
V. Dinonath Mukhurjiy 12 Calc., 258: Haro Kumar Ohosk v. Kali 
Krishna Thakury 17 Calc., 251 ; Humomayi Dost v. Brantamayi 
Chaudhuraniy 13 Calc, J91 ; Mahomed ATazid v, Mahomed Ashnny 23 
Calc., 205. Where a suit for the recovery of arrears of rent was brought 
more than three years aRer the du% date ; hoidy that the fact that a 
suit for enhancement had been brought by the plaintiff within that period 
and in that suit the plaintiff had claimed enhanced rent for the year 
in question, stayed the operation of the law of limitation {Hem Chandra 
Chaudhuri v. Kali Prasanna Bkadhur^ 8 C. W. N , 1). 
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CHAPTER XVII. 

SCPPLBMBNTAL. 


Pencdties. 

186. (1) If any person, otherwise than in accord- 
PenaUiM. aoce With this Act or some other 

PeiijUiM for uieg*i enactment for the time beincr in 

interrerenoa With pro* ^ 

duoe. force,— 


(a) distrains, or attempts to distrain the ^produce 
of a tenant’s holding, or 

(5) resists a distraint duly made under this Act, 
or forcibly or clandestinely removes any 
property duly distrained under this Act, 


or, 

(c) except with the authority or consent of the 
tenant, prevents or attempts to prevent the 
reaping, gathering, storing, removing or 
otherwise deajing with any produce of a 
holding, 

he shall be deemed to have committed criminal 
trespass within the meaning of the 
Indian Penal Code. 


XLV of I 860 . 


(2) Any person who abets within the meaning of 
the Indian Penal Code the doing 
of any act mentioned in sub-section 


XLV of i 860 . 


(1), shall be deemed to have abetted the commission 
of criminal trespass within the meaning of that Code. 

Crimintl trespass is defined in sec. 441, and Us punishment is 
prescribed ia sec. 447, of the Penal Code. Abetment is d«alt with in 
Chap. V, secs. 107 to 117 of the same Code. 
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[ Damages for denial of landlord's title. 

186A. (l) Wheu, in any suit between a landlord 
and tenant as such, the tenant renounces 

Damages fur , 

domai at land- his oharactep as tenant of the landlord 
lord’d title. . 

by setting up without reasonable or 
probable cause title iii a third person or himself, the 
Court may puss a decree in favour of the landlord for 
such amount of damages, not exceeding ten times the 
amount of the animal rent j>ayable by the t^enant, as 
it may consider to be just. 

(2) The amount of damages decreed under sub¬ 
section (1), together wLtli any intere-st accruiiig due 
thereon, shall, subject to the landlord’s charge for rent, 
be a first cliarge oji tlm tenure i»r holding of the 
tenant; and the landlord may execute such decree for 
dainages and interest, either as a decree for a sum of 
money, or, subject .to the provisions of section 158B, 
in any of the inodes in which a decree for rent may 
be executed.] 

This section was introduced into the Act by s. 57, Act 1 , It. C., 1907. 

Under the former rent law, s. ill of the Transfer of Property Act, and 
ihe Englisl) law, denial of h landloid's litle Is a ground of forfeiture of 
the tenani^s interest. It is not a giound of forfeiture under the present 
Act (see notes pp. to6 and 274). The Committee who framed the draft 
Bill of 1906.considered that forfeiture of the tenant’s interest would be 
too severe a penalty for such an offence. 'I'hey accordingly framed the 
present section as a substitute for it. In the Notes on Clauses of the 
Dill of lyoOt it said : 

One of the maia objects of tho Hill is to give landlords greater facilities 
for colUoting thoir rents, ft is to a great exteut owing to ni<Ua Jide denials 
of the landlonVs title that ordinary reut-suits have in so many caseA become 
complicated and protrauted title suits. The proposed new seotion will 
doubtleNsly be very effectnal it) preventing tenants from attemptiug to evade 
payment hy the setting up of false titles.” 
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Agents and. representatives of landlords. 

187- (1) Any appearance, application or act, in, 
Agenu -ntd before or to any Court or autliority, 

rtpr€4tni<Uitt9 
0/ UmcUcrdii. 

Powerforiand- to bc made OF doiie by a landlord, may, 

bnl to not J > 

through agoni. unleKS the Court or authority otherwise 
directs, be made or done also by an agent empowered 
in this behalf by a written authority under the hand 
of the landlord. 

(2) Every notice required i)y this Act to be served 
on, or given to, a landlord shall, i{ served on, or given 
to, an agent emj)OwerQd as aforesaid to accept service 
of or receive the same on behalf of the landlord, bo as 
effectual for tlie purpose.s of this Act as if it had been 
served on, or given to, the landlord in person. 

(3) Every document required by this Act to be 
signed or certi/ied by a landlord, except an instrument 
appointing or aulliorlzing an agent, may be signed or 
certified by an agent of the landlord authorized in 
writing in that behalf. 

The v^^ritten authority referred to 10 i^ub-section (i) must be stamped 
as a power of attorney under art. 50, Sch. f, Act 1 of 1S79. to 

sec. 145, p. 426. Under sub-section (3) a receipt for rent may be signed 
by an agent of the landlord : see note to sec. 56, p. 191. 

188- Where two or more persons are joint-land- 

Jdnt-Undbrds anything which the landlord is 

to act collective- undorthis Act required or authorized to 

ly or by com- • 

mon agent. do must be doiie either by both or all 
those persona acting together, or by an agent autho¬ 
rized to act on behalf of both or all of them. 

Powers of co-sharer landlords under former law.—Under 
the former law, one co^sharer laodlord could not sue a tenant for a , 


required or authorised by this Act 



IOhap. XVif. 


ss6’ BENGAL TENANCV ACT. 

« 

ia^iya^ (Gkofti MoMomed r. Morm^ 4 Calc., 96; 2 C L. R., 370; 
SaratS^mdari Dibi v. iVatsoHy 3 B. L R., A. C., 159 : S. C., ii W. R., 
2$ \ Ud^ Cham Dhar v. fCali T^ya Dasiy 2 B. L. R., App., 53 ; S. 
C., 11 W. R., 392 ; Indra Chandra Dugar v. Brindaban Biharoy 8 5 . L. 
R. 251 : contra^ Ramanalth Rukkit^. Ckand Hari Bhuiya^ 6 B. L. R., 
356; S. C.| 14 W. R., 432). He could collect his share of the rent 
separately only if the tenant had ^reed to pay him his proportionate 
share of the entire rent. Such an agreement might be evidenced either 
. hf direct proof or by usage from which its existence might be presumed, 
and was perfectly consistent with the continuance of the original lease of 
the entire tenure,—the cancellation and determination of which was not 
to be presumed from the mere fact of a separate payment of rent to one 
or more of the co«sharera (Gham Mahotntd v. Morarty 4 Calc., 96 ; 3 C. 
L. R., 370; Ramjai Singh v. Nagar Ghasiy 5 \V. R., Act X, 68; Ganga 
Narain Das v*. Sarada Mohan Raiy r? W. R., 30 ; 3 B. L R. A. C., 230 ; 
Sri Misra v. Crowdy, 15 W. R., 343; /sdramani Partnani v. Surup 
Chandra Paly 15 W.R., 395 ; 12 B. L. R., 29{, note \ Bkairab Mandtl 
V. Gangaram Banurji^ 17 W. R, 40S; IlaraJh^n Gossami v. Ram 
Nawaz Misra^ 17 W, R., 414 ; Dinobandhu Chaudhn v. Dinonath 
Mukhurjiy 19 W. R, 168: Ltdan v. Ifcmraj Singhy 20 W. R., 76; 
Baikanto Kaibofia v. Sashi Mohan Paly 2t^,^.y Hrajo Kishor 
Bhattaokarji v, Uma Sundari Debiy 33 W. R., 37 ; Dinobandhu Rat v. 
Uma CharuH Chaudhri, 23 W. R., 53 ; Mamltl v. Kamaludiny 1 C. 
L. R., 248 ; Ahamuddin v. Qirish Chandra SkamantOy 4 Calc, 350 ; 
Luljiilhak V. Gopicfuindra Masunuiary 5 Calc, 941. But see contray 
Amrit Chaudhri v. Haidar Aliy W. R., Sp. No., Act X, 63 : Mahomed 
Singh V, Maghi Chaudhura/ny \ W. R., 2535 Pi art Mohan Sin^h v. 
Mirza Ghasi MazumdoTy 11 W. R., 2701 S. C., 2 B. L. R. 337 ; 
Dinobandhu Raz v. l/ma Charan Chaudhriy 23 W. R ^ S 3 )* But a 
co-sharer landlord could sue for his share of the rent separately if he 
made all his co-sbarer parties defendant toil {Harkiskor Das v. Jugal 
Kishor Shaha, 16 W. R., 281 ; Salehunnissa Khatun v. Mokesh Chandra 
Raiy 17 W. R., 452 ; Durga Charan Sarmah s^Jampa f^asi^ 21 W. R., 
46 ; 12 B L. R, 289 ; Mokhada Sundtsi Dasi v. KaritHy 23 W. R, 11 ; 
Kali Charan Singh v. SolanOy ^4 W. R., 267; Sr/natk Chandra Chaudhri 
V, Mohesh Chandra Bandopadhyay \ C. L. R., 453; Jadu Das v. 
Sutkerlandy ^ Cs\z.y \ I C, L. R,, 223; Gan^a Nar^n Sarkar v. 
Srinalk Banurjiy 5 Calc., 913 ; Alhai Govind Chaudhri v. Hari Charan 
Chauihriy 8 Calc. 277: confroy Annoda Charan Rai^y Kadi Kumar 
RaXy 4 Calc., 89; Manohar Dae v. Manzur Alt, 5 All, 40)» Hp was not 
bound to^ask bis co-sharers to join him as plaintiff (faring Kant 
Lahiri v. Nanda Kishor Patranavisy 12 C. L. R., 588}. He might also 
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olaim the whole rent and a^lc the Court to make the other eo>tbarer$ 
plaintiffs with him (Tara Chand Banurji v. Amir Mandat^ tt W. R.^ 
394). In a subsequent case it was laid down that this was the proper course 
for him to pursue in such circumstances Shat v. Kadambini Dati 7 

Calc., 150). H) One co-sharer landlord could not enhance the rent of his 
share, such an enhancement bein? inconsistent with the continuance 
of the lease of the entire tenure {Ghani Mahomed v. Moran^ 4 Calc., 96 ; 
2 C. L R, 370 ; see al«o Bkairab Mandat v. Cangaram BanufjU t7 
W, K.p 408; 12 D. L. R., 290, note t Maradhan Gossami v. Ram 
Nawas Misra^ 17 W. R-, 414; Raj Chandra Matumdar v. R/^'amm 
Gofiy 22 W. R, 385; Chuni Sing v. Mari MakatOy 9 C. L. R., 37 ; 
7 Calc,, 633 ; Kashi Kisho*' Rat v AHp Mandat^ 6 Calc, 149: Jogendro 
Chandra Ghosh v. Nobin Ckundra Chattopadhyay 8 Calc., 353; 10 
C. L R., 33r; Kali Chandra Singh v. Raj Kishor BhadrOy ir Calc., 
6fS ; but see contra, Dukki Ram Sarkar v. Ganhar Mandate to W. R., 
307 j Snrat Sundari Debt v.* Ananda Mohan Ghataky S Calc., 273; 

4 C. L. R., 448; Bidku Bhushan Basu v. Knmaradin Mandat, 9 
Calc., 864 ; Rash Bikari Mukhurji v. Sakhi Sundari Dost, 11 Calc., 
644). He could not do so, even if be made all his co-sharers parties 
to the suit {Bharat Chandra Rai v. Kali Das De, j Calc., 574 5 

5 C. L. R., 545. Ste con/roy Gopals, MacnaghUn, 7 Calc., 751.) But 
he could issue a notice of enhancement provided the suit was brought 
by all the share-holders {Ckuni Singh Hira MahatOy 7 Calc., 633 ; 
Bidhu Bhuskan Basu v. Kamaradin Afandaly 9 Calc., 864). When a 
tennnt had been admitted into possession by all the co-partners in an 
estate, he could not be ejected unless all the partners joined in the 
action {Gauri Snnkar Sarmak v. Tirlkamaniy 12 W. R., 4^2 \ Bissessar 
Karmakar Jaggabandku Karmakary 14 W. R., 183 ; Alam Manjhx v. 
Ashnd Aliy 16 W. R., 138 ; Haladhar Sen v. Guru Das Raiy 20 W. R.. 
126; Radha Prasad IVasH v. Isafy 7 Calc., 414 ; 9 C. L. R., 76; 
Tulsi Pandi y. Bachu Z^/, 12 C. L. R., 223 ; Bollai Sati v, Akram Aliy 
4 Calc., 961 ; Reasat //ossein v. Chonvar Singh 7 Calc., 470). And in 
one case it was<tLeld that if a single co-sbarer had granted a lease of 
land separately enjoyed by him, an auction-purchaser qpder Act XI of 
18^9 could not eject the tenant, as the lease by the single co-sharer was 
to be looked upon as the act of ail (Manohar Mukhurji v. Jai Krishna 
Mukhurjiy 6 Vf. R., 315), and in another, that one of several joint lessors 
could eject a lessee on the expiry of lease {Madan Singh v. ^^arpaf 
Singh^ % W. R., 290). When several co-sharers had served a joint notice 
to quit, and they had jointly instituted a suit for the recovery of the land, 

(t) Afttoth«Btsk Court'* pov* of tt»tart«r«ao* with aa orte of th* <^it rofiurtu 
(o iAd snotbor putr to tfao iuJt, mo inti f. Jkran Caonrfm thna, 10 W. R., lOO. 
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the fact of one of the plaintiffs withdrawing from the suit did not prevent 
the remnining plaintiffs from obtaining a decree for possession of their 
shares {Dwarka Nath Rai v. Kali Chandra Rat, [3 Calc., 75). Where 
land is held in joint proprietorship, an action to recover it from a stranger 
must be brought in the names of all the proprietors jointly i^Nandan Led 
V. Lloyd, 23 W. R., 74). But no man has a right to intrude upon ijmali 
property against the will of the co^sharers or of any them. If he does so, 
he may be ejected without notice, either altogether, if all the co^sharers 
join in the suit, or partially, if only some of the co-sharers wish to eject him : 
and the legal means by which such partial ejectment is effected is by giving 
the plaintiffs possession of their shares jointly with the intruder {Radka 
Prasad Wasfi v. fsaf, 7 Calc., 414 ; 9 C. L. R., 76. See also Ohansham 
Sin^h V. Ritftjii Sin^h, 4 W. R., Act X, 39, and contra, Luchman Sahai 
V. Siami Jha, $ W. R., Act X, 93). One shareholder in a joint undivided 
estate could not apply under sec. 10, Act VI, B. C., of iSbs for the measure* 
inent of land {Muluh Clutnd Mavdal v. MadkushuiLin Backatfiati, 16 W. 
R., 126 ; Surendra Mohan Rai v. Bha^.that Chantn Gangopadhya, 18 W. 
R., 333 \ !o R. L. R., 403 note); nor could he do so under sec. 37, Act 
Vllf, B. C., 1862 (Santirafu Panjah v. Raiknnt Pariu, 19 W. R., 380 ; 10 
B. L. R., 397 ; Piari Sfohan Mnkhttrji v, Raj Krishna Mukkurji, 20 W. 
H., 385). Bui he could do so, under sec. 38, Act VIII, B. C., of iSOg, 
after making the remaining proprietors panics to the proceedings {Abdul 
Hosscin V. Lai Chand Mditun, to C.dc., 36 ; 13 C. L. R., 323). See note, 
p. 278. Finaify, a co-slnrer l.*ind]ord could not exercise the power of 
distraint except through a manager authorised to collect the rents on 
behalf of all the sharers (sec. tX3, .\ct X of 1859, and sec. 68, Act VIII 
H. C. of j869). ' 

MeaoiQg of 'landlord*’ aod * joint landlord” in this boo- 
tion.—The wnnl “landlord” mu^^t be taken to mean the whole body of 
landlords {Jagabandhf* Pataka. Jtuiu Ghosh A/hushi, 15 Calc., 47). The 
term “joint landlords” must be held to include all the co-sharers 
immediately under whom the tenant holds, whether such co-sharers 
receive their quota of rent from the tenant jointly or separately 
{Haladkar Saka v. Rhidfii Sundui, 19 Calc., 593). When a tenure 
was held under a samindari forming an entire estate, which was 
subsequently partitioned into four, it was held that the effect of the 
partition was to create separate and distinct tenures under the proprietors 
of the four new estates, and that the proprietors of the several estates 
were not joint landlords {/fern Chandra Chaudhri v. Kali Prasanna 
Bhaduriy 36 Calc., 833). Where a tenant agreed with his landlord, a 
dar-mohararidar, to pay rent both to him and the mokararidar, hid, 
that they were not joint landlords, and even if they were, by collecting 
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rent and suing separately, they bad ceased to be so {Mafnngini Dasi 
V. J^am Das MalUk^ 7 C. W. N., 93). When a tenant has contracted 
to pay rent to one of several landlords in respect of bis share separately 
from that of his co-sharers, ^nd such rent hes been assessed without 
reference to the rent payable to the other co-sharers and has been 

s 

separately collected, the landlord is a separate landlord [Bkahatarini 
Dasi V, Ekabbtxr Maliiu^ $ C. L. J., 335). A kabufynt by which a tenant 
agrees to pay rent at a specihed rate to a co-sbarer landlord for his 
undivided half share of the lands held by the tenant under the whole 
body of landlords and further to pay additional rent at a fixed rate for 
additional area found on measurement to be held by him under such 
co-sharer creates a separate tenancy, .and is not merely an agreement 
to pay the share of the rent separately iJsmUndnt Nath Miira v. Karali 
Charan Siftj(hy z C. L. J.. 534). Section 188 does not prohibit joint 
landlords from ceasing to he joint or preclude them from suing for their 
shares of the rent separately, when they have ceased or wish to cease, 
to be joint landlords; provided the suits arc so framed as to free the 
tenant from ail further liability to any one of them {Rajnartdn Mitra 
V. Ekatiasi 27 Calc., 470 ; 4 C. W. N., 494^ 

Meaning of *^autborizod"—All that this section requires is that 
the agent should be .nutbori^ed, and such authority may be given either 
verbally or in writing {Ooftinath Ckakravarifi v. l/makanth Das Rai\ 
24 Calc., 169). 

Powers of joint landlords under this Act—Under the pro¬ 
visions of this Act joint landlords cannot enhance fss. 6, 33, 43 and 48), 
the rent of their tenants except jointly or hy nn agent authorized to 
act on behalf of all of them {Ciapai Ckandta Das v. Umesh Narain 
Chaudhriy 17 Calc., 695 ; Mahib Alt v. Amir RiUy 17 Calc., 540 ; 
Haladkar sShaka v. Hhidti Sioidari^ 19 C.ilc., 593 ; Oaidya Nath 
])e Sarkar v. //iV/t, 2 C. W. N., 44 ; 25 Calc.. 917). But contracts for 
enhanced rent executed before the passing of this .Act do not come within 
the operation of this section { Tejendra Narain Siny^k v. Sakai Sin^h, 
22 Calc, 658). Co-sharer landlords who are joint landlords caimot now 
sue separately for .additional rent for additional land found by measure¬ 
ment to be In a tenant^ possession .(sec. 52 {a ); Oofiai Chandra Das v. 
Umesh Narain Chaudhrty 17 Calc., 693 ; Hindu Baskini Dissi v. Piari 
Mohan BiisUy 20 Calc., 107). But where the tenant has agreed to allow 
one of several CO'Sharer landlords to deal with him as his own tenaftt 
without reference to the rights of the other co-sharer landlords, the effect 
is to create a separate tenancy under such fmctional co-sharer and the 
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provisions of saction i88 are inappticabla {PanchanaH B^nurjt v. Baj 
Kumar CuAa^ 19 Ca 1 c.» 6to ; Go^ind Chandra Pat v. ffamidulla Bhutan, 

7 C4 W. N., 670. Compare on this point A^ath DeSariarv, 

Him, (2 C. W. N., 44 ; 917). So too, when a tenant executed 

a kabulyat agreeing: to pay rent for a certain area at a certain rale, and 
fttrtber agreeing to pay rent at the same rate for an additional area on 
its becoming fit (or cultivation, it was held that a amt brought on the 
kabulyat by the co-sharer landlord in whose favour it had been executed, 
would lie. It was said that the suit was not one for enhancement or 
one for additional rent for excess land, and if the plaintiff was entitled, 
as he admittedly was, to realize his $h«are of the rent separately, there 
was no reason why he should not be entitled to claim separately the 
rent that was payable, not upon a fresh adjustment of the rent incon¬ 
sistent with a continuance of the old tenancy, but upon an ascertainment 
of the rent payable in accordance with the terms of the original letting 
{Ram Chandra Chakravartti v. Ciridkar Datta, 19 Calc., 755). This 
was followed in Tejendra Narnin Sinf^k v. Bakai Sinyk, (22 Calc., 658); 
and Din Tarini Dost v. Brouj^hfm, (3 C. W, N., 225). But this is not 
the case when the rent has to be ascertained and adjusted after measure¬ 
ment (Bai'dya Nntk Oe Sarkar v. Him, 2 C. W. N., 44 ; 25 Calc., 917). 
So, when the defendants took possession of certain lands by gradual 
encroachment, and the plaintiiTs, being co-sharer landlords, sued for 
assessment of rent, it was held that the holding would be a new holding 
and the rent assessed a new rent, sec. $2 would not apply and sec. 168 
would be no bar to the suit. But if a co-sharer landlord sues for rent not 
merely of the additional land found in possession of the tenant, but in 
respect of the entire quantity of land found in his possession including 
the lands of bis old holding, sec. 52 applies and sec. 1S8 bars the suit 
(Abdut Hamid v. Afokini Kant Saha, 4 C. W. N., 508). A fractional 
share-holder cannot grant abatement of th;: rent of a holding indepen¬ 
dently of his other co-sharers (sec. 52 (A) ; Syama Ckaran Mandat v. 
Saim MoUah, ] C. W. N., 415 ; Bhupendra Narain Datta v. I^man 
Krishna Datta, 27 Calc., 4r7 ; 4 C. VV. N«, 107). A co-sharer laScDord 
who is one of several joint landlords cannot now eject a tenant (secs. 
10, 18, and 49), from a tenancy created by all the co-sharers unless 
it has been determined by alt of them {Gkuiam Mokistddin 9, Khairanf 

8 C. W. N., 325 ; 31 Calc., 786) a co-shaHer landlord who is the 
managing member of a joint Hi'^du family may eject (Annoda Mchan 
Sarma v. Basir, S. A. 1568 of x886, decided i5tb Jan , 1887)1 this 
ieetion does not apply when the suit is brought under the contract law 
on a ^each of the conditions of a lease by the tenant {Haripria Debt 
V. Ram Chandra Mahanti, 19 Calc, $41), nor when separate leases have 
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been executed in favour of each co*sbarer» stipulating: for the separate 
payment of each co-sharer’s share of the rent, giving each co-sharer a< 
right to measure and assess the land independently of the others and 
thus constituting three separate tenancies, one of Aich might be avoided 
without* affecting the others {Hanndra tfarain Sing;k v. Moran, 15 
Calc, 40). A co«6harer landlord can take joint possession of an aban* 
dooed non«transferable holding without bringing a suit for partition 
{DUbar Sardtir v. Hotsiin Aliy 26 Calc., 553). See note, p. 267. 

A cO'Sbarer who is a joint landlord cannot now apply for commuta¬ 
tion of a rent payable in kind fsec. 40), or for a division and appraise¬ 
ment of rent payable in kind (sec. 69), (l^ukheda Sin^h v. Ripu Mrtrdan 
Sin/^hy 4 C. W. N., 239), or for the registration of landlords’ Improve¬ 
ments (sec. 80), or sub-let (sec. 85}, or issue a notice and enter upon 
an abandoned holding (sec. 87), or measure lands (sec. 90) ; {Makib AH 
V. Ainir Raiy 17 Calc, 540; Matan^ini Dasi Ram Das Mallik, y 
C. W. N., 93,) On which case the landlords were not joint landlords), 
or apply for a survey and record-of*right$ (sec. lot (z) (o), or for a 
settlement of fair rents [sec. 105 (1) and (2) ], or distrain (sec. T21), or 
apply to have the incidents of a tenancy determined (sec. 158, and 
Mahib AH v. Amir Raiy ly Calc, $38), or apply for the attachment and 
sale of a tenure or holding so that the tenure or holding may pass at 
the sale (sec 162) ; {Bkaba Nath Rai v. Durga Prasanno Ghosky 16 
Calc., 326 ; Btni Madhab Rat v. Jtod AH Sirkary 17 Calc, 390(1) . 
Durga Char an Mandat v, KaU Prasanna Sarkar^ 26 Calc., 727 ? 3 
C. W. N,, 586 j Sadagar Sarkar v. Kriihna Chandra Naiky 26 
Calc., 937 ; 3 C. W. N., 742 \ Jarip v. Ram Kumar Dty 3 C. W. N., 
747, Narain Uddin v. Srimanta Gkask, 29 Calc., 3r9, 6 C. W N., 124). 
Umesh Chandra Rai v. Gour Lai Chaudhriy 10 C. W. N., 1042(2 ), or 
apply to have declared that land has ceased to be chur or diara land 
[sec. 180 (3) ]. But he may institute proceedings under sec. ro6, dis¬ 
puting an entry in a record-of-nghts {Sktr Bahadur Shahu v. Mackenzity 
7 C. W. N., 400). A co-sharer landlord may sue to compel a tenant to 
dll up a tank which he has excavated in one part of his holding {Govinda 
Chandra Basu v. Kamisuddiny 9 C. W. N., ccxlvi}. 

Application of thia aeotion to aoita for arroara of rbnt.— 
It has been held that this section does not apply to a suit brought by a 
CO- sharer landlord for his share of the rent, if he has previously collected 
it separately (Dinamayi Dibt v. Satimullahy decided on the I4tb Sept., 
t886 \ reference under sec. 617 of Act X of 1877 from the District Judge 

I 

O) But nuazi AitoH goAu v. U^ri <Mnd» Oakdy SO Cik., 077. 

(s; TbftUw oil PQlut ti ob^ugM lu by Act t» B.C., oflSOT. Hmci. 14SA. 

I5SB. loe snd USA. 
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of RuDfjrpore, dated ]8th Juoe, 1886 . faf^abandku Patak Jtidu Ghosk 
. Alkuski^ \ 5 Calc., 47 ; Raj Kumar Afasumdar v. Prabat Ckan» 
dra Ganguliy 9 C. W. N., 656); or if the renant has taken a lease from 
hins in respect of hn share of the holding (Bihari Charan Sen v. Bhut 
Nath Paramaniky 3 C. W. N., 214): or to a suit by a co-sharer landlord 
.for the entire rent, after making the other co'-sharers. who will not join 
in the suit, parties defendant (Prem Chnnd Nasknr v. Afukkoda Debiy 
14 Calc,, 201, and Umtsh Chandra Rai v. Nasir MaWky 14 Calc., 203, 
note). Hut a suit by a co-sharer landlord for his proportionate 
share of the rent cannot be maintained, when there is no contract 
under which the tenant is bound to pay his share separately, although 
the other cO'Sharers landlords are made defendants (^Kam Saran v. Nnn 
Narainy 6 C. W, N-, 326). When a landlord sues for the entire rent of a 
holding, but it is found iliai he is entitled only (0 a share of the rent, 
the suit must be dismissed, unless his co-sharers are made parties to it 
or an arrangement is proved between the landlords and the tenant, that 
the latter should pay each landlord his proportionate share of the entire 
rent {Nefnil Chandra Ghosh v. Mohendra Naih Rar\ 3* Calc., 707). 
When a decree for the entire rent of a tenure is obtained by one of 
several co*sharers by making the others parties defendant and is executed 
by him alone, the decrou has the same effect as if obtained by all the 
co-sharers, and sec. r88 has no ;ippluatlon {Chandm Sikhar Valra^. 
Rani Afanjhiy 3 C. W, N., 386). Il is.only when plaintiffs can show that 
those entitled as co-sharer> to join with them refused to join, or have 
otherwise acted prejudicially to their interests, that they are entitled to 
sue alone and make their ro-sharers defendants in the suit {Dwarkanatk 
Mittra v. Tara Prnsanno R*u\ J 7 CaK*. 160 \Jibanti Nath Khan v, Gokul 
Chandra Chairdhuriy ly Calc, 760; Sash/ Sikhufvssv/nr Rat v. Gtris 
Chandra /.ahiri, 1 C. W. N., 659). But such a suit should not be dis¬ 
missed merely on the ground th.at there is no evidence to show that the 
other co-sharers refused to join as plamiifTs {Bisscssar Rai Chattdhurt v. 
Braja Kant Raiy i C. W. N-, 221). If co-shirers are unaware 
whether the share of thereat due to their other co-sharers has been 
paid or not, they are entitled to bring their suit in the alternative, 
g^king for their share of the rent only in the first instance, but 
praying that, if any portion of tbe rent due to their co-sharers be 
unpaid, they may be allowed lo amend their plaint and claim a decree for 
the entire rent (Prakash luit v. EkkauriBatgohind Sakaiy 19 Calc., 735). 
See sec. 148A, p. 439. In Piari Mohan Basu v. Ncbin Chandra Raiy 26 
Calc., 409 ; 3 C. W. N., 271) as the Court was of opinion that there was a 
conflict between the cases of Tarini Kant Lahiti v, Nanda Kishor 
Patronavis (12 C. L. R., ^ZZ)y Thaarkanath Mittra s, Tara Prasanna 



Sso. Ifig.) JOINT LANDLORDS. 563 

Ra£ (17 Calc., 160), Bissessar Bat Chaudkuri v, Braja Kanta Raiy (i C. 
W. N., 221), and Saski Shtkareswar Rai v. Grisk Chandra Lahtriy (1. C. 
W. N., 659) it referred the following question for the' decision of a 
Full Bench: ^^When two parties contract with a third party, can a 
suit by'one of them, making the other a co-clefendant be dismissed, 
because the plaintiff had not proved that the ro defendant had refused to 
join as plaintiff?^' The Full Bench answered this question in the negative. 
When a number of landlords collect rent jointly, the fact that one of them 
alone has got his name registered under the Land Registration Act in 
respect of his share does not entitle him to recover his share of the rent 
separately, {Bampad v. Bamdus Pamii^ 1 C. W. N., ccxlv). 

Where a whole body of co-sharer landlords and tenants have come to 
an arrangement by which rent is made payable to the co-sharers separately 
in proportion to their shares in the estate, it is not competent for one of 
the co-sharers so long as such arrangement subsists, to bring a suit for 
the full rents of the tenure by making his co-sharers parties defendants 
{Pfomoda Nntk Rai v. Ramani Kant AVw\ 9 C. W. N., 34). But there is 
nothing to prevent the co-sharers reverting to their original condition, if 
they arc nil agreed (Shanui Charan BhuHaebarya'i. AkhaiKumar Wtra^ 
10 C. W, N., 787 ; 3 C. L. J., 627,) where there is nothing to show that 
their former arrangement to collect the rent separately was to be perpe- 
ui.al {Akhai Kumar Miira v. Gopal Kamini JMi, 33 Calc. 1010 ; jo C. 

W. N., 9 S 0 

Where several co-sharer landlords, who had been collecting the rent 
due to them separately from the (Uir-maurasidiirsy united in bringing an 
action against the intermediate maurasidats for arrears of rent, so as to 
obtain a decree which would be binding upon and would pass the tenure ; 
keld^ that the landlords were not bound to continue to collect rent in this 
jnanner unless they had given their consent in writing under sec. 88, and 
that their action in bringing a joint suit did not amount to fraud {Girish 
Chandra Mukhurji v. Chkairadhar Ghosh, 3 C. L. J., 379). 

But see the changes introduced in Bengal by ss. 148A, i$8B, the pro¬ 
viso to s. 169, and s. r88A, added to the Act by Act I, B. C., of 1907, 

Suite for damages by co-Bharer landlord^.—A suit for damages 
for trees cut down by a tenant is maintainable at the instance of one of 
several joint landlords {Hrlsiktsk Singka v. Sadhu CAaran Lohar, 2 C. 
W. N., So). 

High Oourt’fl powers of reTimon.—Orders passed illegally and 
with thaterial irregularity under this section may be revised by the High 
Court under sec. 622, C. P. C. {Jagahandhu Patak v. Jadu Ghosh 
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Alku$kU 15 Calc., 47/ Hrisikesh Sin^ha v. Sadhu Cktxran Lokar^ 2 C. 

'W. N.,80). 

[I88A Notwithstanding anything 
Procedure fii contained in this Act, every suit between 
UnUionlfl. landlord and tenant as such instituted 

by— 

(a) a sole landlord, 

(h) the entire body of landlord.% or, 

(c) one or more co^sharer landlords, 
shall bo subject to the provisions of sections 143 
to 153 (both inclusive) ; 

and to overy decree passed in a suit framed under 
Bub-sectioT) (1) or Hub-sectioii (2) of section 158B, the 
provisions of Chapter XIV hIuvII, so far as may be 
practicable, be applicable ] 

This s«c(ion w^s introduced into the Act by s. $8, Act I, B. C., 1907. 
In the Select Commiitee^s report on the UHl of 1906, it is said with refer¬ 
ence to this section : 

have rooARt this clause in or*ior more fiitly to counteract the ruling 
in the case of Jogendra kTaih QKotik v. Chandra Qhoiih referred to 

in the note un ulause .'H. Wo have mode the provisions of sooUons 143 to 153 
applicable to all suits between lamllord anti toaant as such instituted by a solo 
landlord, the outire body of londlonls or uno or more co-sharer landlords, and 
have omitted mentiou of scclioas 168, 109, lft4and 185, and we have applied 
the various sections of Chapter XJ V of the Act to proceedings in exsoutioo of 
rent decrees iti suits framed under oection )58B. This was appai^b&tly the 
intention of the framers i>f tbu ileogal Tenancy Act, 1HA5. but the intention 
was frustrated by the ratio dtridandi ia Uie case of Jogtndra Nath OhoBii 
y, Pa}>a>t Ckundra V-* W. N., 472). See notes to 148A, 156H, 

169, and Suhed. Ill, Arts (2) and f6). • 

Hides under Act. 

189. The Local Government may, from time to 
uTKfer Act, time, by notification in the official 
regarding procedure, Gazette, make Tules consistent «with 


pow^ of officers and .1 • a . 
service of notices. ' tnlS Act— 
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(1) to regulate tbe procedure to be followed by 

Revenue-officers in the discharge of any duty im¬ 
posed upon them by or under this A.ct, and may by 
such rules confer upon any such officer— ' 

(а) any power exercised by a Civil Court in the 

trial of suits ; 

(б) power to enter upon any land, and to survey, 

demarcate and make a ina[> of the same, 

and any power exerciseable by 

ViB, C.)ofi 875 . ^ I r> ! 

any officer under tJio Bengal 
Survey Act, 1875 ; and 

(c) power to cut and thresh the crops on any land 
and weigh the produce, with a view to 
estimating the capabilities of tbc soil; and 

(2) to prescribe the mode of service of notices 
under this Act where no mode is prescribed by this 
or any other Act. 

[(2) to prescribe the forms to be used, and the 
mode of service of notices issued, under this Act, 
where no form or mode is proscribed by this or any 
other Act; 

4 

(3) to prescribe tbe manner in which landlord’s 
fees shall be transmitted to the landlord ; and 

* (4) to prescribe the authority by whom the fees 
deposited under sections 12, 13, 15, 17 and 18, clause 
(a), may be declared to be forfeited, and the mode in 
which such fees, when so forfeited, shall be dea]|t) 
with.] 

Sub-sections (3], (3}, and (4) in brackeu have been substituted for 
sub-section (*) of this section by s. $ 9 * Act I, B. C., 1907. 
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Extended to Orissa, (Not, Jan 5th, J893), and to the Chota Nagpur 
Division, except the district of Manbhum (Not, Aug. 4tb, 1906). 

Oovernment Rules under thia Aot.—The rules made by the 
Local Government under this section, with the Board of Revenue’s 
instructions thereon, arc primed in Appendix I. It was held in Vpadhya 
Thtxknr v. Persidh Singh, (33 Calc., 723) that rule 25 of the former Chap. 
VI of the Government mies under the Act which allowed any number of 
tenants occupying l.ind nndei the same laudlord to be joined as defend¬ 
ants in the same proceeding for the settlement of rents had been legally 
made by Government under clause (1) of this section. Sec rule 39 of the 
present Chap. VI. 

Board of Rd7enue*8 Survoy and Settlement Rules.—All 
rules in the Hoard of Survey and Seitlemeni Manual relating to the duties 
of Revenue offirers making a survey and preparing a record-of*rig ins 
under tho autlioiity of section jor of the Reng.il Tenancy Act, so far as 
iuch officers arc judicial officers and purporting to be instructions to 
those officers, which have not i>ucn passed by Government in the manner 
prescribed by se^'s. 189 and 190, arc altogether without sanction of law 
and are in nt) way binding on such officers {Secrdiiry of State v. Nelai 
Singhy 21 Calc., 38, pp. 48, 49'. 

190. (1) Every Muthofity having jH)wer to niako 
rules uiidor any section of this Act shall, 

Vroccdure bn* , « 

making, publi- bctofe innkinj; tlio rules, publish a draft 

cation and con- 1 1 /* 1 • /* 

firmiitiuii of of tlie pr(»jH)se(l rule.s for tho information 

of persons likely to he affected thereby. 

(2) The publication shall he made, in the case of 
rules made by the Local Government or Higli Court, 
in such manner as may, in its opinion, be sufficient for 
giving information to persons interested, and, in the 
case of rules made by any other authority, in tlie 
prescribed manner : * 

Provided that every such draft shall be published 
in the official Gazette. 

> (3) There shall be published with the draft a 
notice specifying a date, not earlier than the expiration 
of one month after the date of publication, at or after 
which the draft will be taken into consideration. 
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(4) The authority shall receive and consider any 
objection or suggestion which may be made by any 
person with respect to the draft before the date so 
specified. 

(5) The publication in the official Gazette of a rule 
purporting to he made under this Act shall be con¬ 
clusive evidence that it has been duly made. 

(G) AH rules made under this Act may, from 
time to time, subject to the sanction (if any) required 
for making them, bo ainende<I, added to or cancelled 
by the authority having j)«»\ver to make the same. 

Extended to Oiissa, (Not., jan. 5U1, 1893) and to the Chota Nai^pur 
Division except the district of Manblnini (Not., Aug. 41)1 1906). 

The only other authority, besides the Local (iovernment, authorised 
by this Act to make rules under it the High Court (see secs. 100, 142 
and f43). Tiie rules rr.tmed by the High Couit under secs. lOo and 142 
will be found printed in Appendix Ill. No rules under sec. 143 have as 
yet been made by the High Court. Rules framed by the Inspector 
General of Registration under sec. 69 of the Indian Registration Act 
and approved of by the Loral Government will be found in Appendix IV» 
but they are not rules made under this Act. 


Provisions us to teniporarily-scttled districts. 

191. Where the area conqirisctl iu a tenure is 
situate in an estate which has never 
been permanently settled, nothing in this 
Act shall prevent the enhancement of 
tbo rent upon the expiration of a tempor¬ 
ary settlement of the revenue, unless the 
right to hold beyond tlie term of the 
settlement at a particular rate of rent has been ex¬ 
pressly recognized in settlement-proceedings by a 
Revenue-authority empowered by the Government 
to make definitively or confirm settlements. 

Extended to Orissa (Not., Sept, lotb, 1891L 


0.4 

t.0 UmporariJy- 
AtiiUil 

Sttving 08 to 

ConurQd hold In 
eelotes which 
have been per¬ 
manently Bottl¬ 
ed. 
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This section was originally section 20 of the Bengal Tenancy Act BUI, 
1883. In the Statement of Objects and Reasons for the Bill it is stated 
with reference to this section, which saves to.a landlord in a temporarily 
settled tract a ri^ht to raise the rent of any tenure when a new settlement 
of the revenue is made, that it is new and may be defended as being in 
accordance with the views that prevail as to the relative position of the 
landlord, the tenant and the Government in such tracts. The Govern- * 
ment has a right to raise its revenue od the occasion of a fresh settlement. 
Of this right, no act of the landlord can deprive it; and, accordingly, if 
the landlord were to be bound by a grant at fixed rates made by him so 
as to extend beyond the term of the settlement, the result would be that 
on the occasion of a new settlement, he might be exposed to the risk of 
having to pay an enhanced revenue without the possibility of recovering 
it from his tenant.” (Statement of Objects and Reasons, Bengal Tenancy 
Bill, 1883, Chap. Ill, para< 2i ; Selections from the papers relatiog to the 
Bengal Tenancy Act, 1885, p. 189). 

Section 193, however, as amended by Act I, B. C., of 1907, enables 
ft Revenue Officer making a settlement of land revenue in a temporarily 
settled estate, to fix fair and equitable rents of bis own motion, even 
where the landlord has granted a lease or made a contract purporting 
to entitle the tenant to hold the land free of rent or at a particular rent. 

This section does not apply to a case iu which an estate though not 
permanently settled in 1793 was subsequently permanently settled in i8n 
(Tam^tska Bibi v. Asutesh Dkar^ 4 C. W. N., 513). 

192. When a landlord grants a lease, or makes 

power to alter *-^7 Other contract, purporting to entitle. 

tenant of land not included in an 
of revenue. permanently settled to hold that 

land free of rent or at a particular rent, and while the 
lease or contract is in force— 

(а) land-revenue is for the first time made payable 

in respect of the land, or 

(б) land-revenue having been previously payable 

in respect of it, a fresh settlement of land- 
revenue is made, 

a Revenue-officer may, notwithstanding anything 
in the contract between the parties, by order, on the 
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application of the landlord or of the tenant, [or of his 
own motion shall] fix a fair and equitable rent for the 
laud in accordance with the provisions of this Act. 

The words within brackets were inserted in this section by 60, Act 
1 , B. C., 1907. 

Extended to Orissa^ (Not, Oct 17th, 1893). 

4 

This section was sec. rai of the Bengal Tenancy Bill, 1883, as iirst 
introduced^ In the Statement of Objects and Reasons (Chap IX, para. 
86) it is said that this section 'Sn effect enacts that contracts fixing rents 
shall, in temporarily-settled tracts, hold good only until a fresh settle* 
ment is made. The reasons for the provision are similar to those stated , 
above (para. 2\) in connection with sec 20^ (now sec. 191). (See 
Selections from the papers relating to the Bengal Tenancy Act, 1885, p. 
199). But it would seem that under the law as it stood before the 
Amendment Act 1 , B. C., of 1907, leases and contracts made by a land¬ 
lord purporting to entitle a tenant of temporarily settled land to hold that 
land rent-free or at a particular rent, could only be avoided in the manner 
prescribed by tlie section, and, further, that a Settlement Officer could act 
under the section only on the application of the landlord or the tenant 
and could nut of his own motion alter the rent agreed upon by the parties, 
thouah the land might be assessed for revenue purpose at full rates. 
But the words added by Act I. B. C., of 1907 enable a Revenue officer to 
fix rents in such cases of his own motion. The Notes on Clauses append¬ 
ed to the Amendment Bill of 1906 contain the following remarks 

I 

" This olatise is intended to enable tbo Revenue Officer, in cason where a 
settlement of land revouue is being made, to fix a fair and equitable rent of 
his own motion for all lauds, in respect of which ^he settlement of land 

4 

revenue is being made. It sometimea happens that temporary settlement* 
holders, in the course of a settlement, fraadulootly eroate fictitious ront-freo 
holdings or holdings at low rates of rent, with the object of reducing the value 
of the estate and getting the revenue lowered. The revenue demand is fixed 00 
a fair valuation of the lands of the estate, but unless fair and equitable rents 
are fixed, the settle ment •holder may be unable to &>*«t the demand, and the 
Government revenue may be sudangered. It is considered necessary, there¬ 
fore, that the Revenue Officer should have power to settle fair and equitable 
rents of his own lootloo, in cases where the settlement*holder bat oullusively 
lowered the rental demaod, with the object of preventing a uew settlement 
b^Qg made on a fmr revenue.’’ 
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Rights*of pasturagej tj*c. 

193 . The proviaioDS of this Act applicable to 
suits for the recovery of arrears of rent 
shall, as far as may be, apply to suits 
for the recovery of anything payable 
or deliverable in respect of any rights 
of pasturage, forest-rights, rights over fisheries and 
the like. 

Bights of pasturage, forest rights and fisheries.—When 
pasture land, a forest, tlMtchin^ land, or a tank is held by a tenure* 
holder or raiyat as part bis tenure or boidiu};, the provisions of this 
Act will be fully applicable; but when they are hold otherwise, only the 
provisions of this Act for ihc recovery of arrears of rent will be applic* 
able, and they only “so far as may be.” The provisions of this section 
make no change in the law on ihis subject which prevailed before ihe pass* 
ing of this Act. Thus, under the old law it was held that a right of occu¬ 
pancy could be gamed in land used fur gracing horses (^Fitzpatrick v. 
Wallaccy II W. R., 231) and in a (auk *iituated on land let for cultivation, 
but not in a tank forrning the priotipal subject of the lease, and with 
only so much laud appurtenant as was necessary for its banks {Nidhi 
Krishna Fasu y. Ram Das Scfty 20 W. R, 341 ; Skibu Jclya v. Copal 
Chandra ChaudJturi^ 19 W R., 300), or in a (ank nnt part of an agri¬ 
cultural bolding but U'.ed for rearing and preserving' iisb (Mtihnnandti 
Chaknwartti v. Man)*ula Keotani^ 31 C<ilc., 937) or when the tenant had 
merely a right to graze cattle, cut wood, catch hsh or cut the grass of 
thatching grass land which grew spontaneously, and which he in no way 
cultivated {Gur Dial v. Ravi Duty i Agra, F. H., 15). No right of 
occupancy can be acquired in a hshery or jalkar ( Unui Kanto' Sarkar v. 
Gopai Sirtf'hy 2 W. R., Act X, 19 ; Sham Harain Ckau<ihuri v. The Court 
of Wards^ 23 \V. R., 432 ; Ja^gabaruikH Snka v. Provuxtka Nath RcUy 
4 Calc., 767 ; BoUai Sati v. Akravt Aliy 4 Calc., 960 - So, loo, a 
lessor cannot sue under Act X of 1859 to enhance the rent payable by 
a lessee on account of a right leased to the latter to the collect lac insects 
from trees growing in the former's lands (Gopal Singh Murah v. 
Sankari Ptihariru, 33 W. K., 458). But a rent suit may be brought under 
a farming lease from the owner of a to collect a portion of the 
proceeds of sale from persons exposing their goods for sale in the hat 
{Bangihodhur Biswas v. Madku Afakaldary 21 W. R., 383). See note to 
secs. 3 (3), and 3 ($), pp. 21, 22, or for rent of the description known as 


Riylu^ of ptu- 

iurafjtiy d'C. 

Rights of paa- 
turage. forest* 
rights, &c. 
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pkalkar {Gobind Sukal v. Cohul Bkakat^ 33 W, R., 304), That the pro¬ 
visions of this Act for the recovery of arrears of rent are only made 
applicable to rights of pasturage, forest rights, etc .,'' as far as * may be/’ 
would appear to be due to the fact that the holders of such rights may 
have only limited nr no interests in the land over which they exercise 
these rights (nsshun Lai Das v. Khairunnissa 1 W, R., 78 ; 

Manohar Ch'Xudhuri v. Nursingh Chaudhuri^ 11 W. R., 272; Rx\<Uiii 
Mohan Mandal v. Nil Madkub Mututil^ 24 W. R, 200 ; David v. Grish 
Chandra Guka^ 9 Calc., 183 s though there is no such broad proposition 
that the settlement of a implies no right Id the soil {Rakfuil 

Charnn Mandtxl v. IValson Sr* Co, 10 Calc., 50). It is, therefore, 
doubtful how fnr the provisions of Chap. XU, leUhng to distraint and 
of Chap. Xtv, relating to sales for .arrears under decree, will apply to 
arrears of rent of such rights It has been held that a faiknr is not an 
easement within the meaning of sec. 27 of (lie Limitation Act, IX of J87J. 
(Parba/i Nath Rai v. Madhu Fafol^ \ C. L. R., 592). Hut it may exist 
In India as an incorporeal hereditament {Forbes v. Mir Muhammad 
//jsseiny 12 B L. K , 210: 20 W. K. 44) and is fmmoveahle property 
within the meaning of the General Clauses Act (I of 1868) {Fudu Jhala 
V. Oaur Mohan Jhahty 19 Calc. 544). Jalka\ or water riglits, may in¬ 
clude rights to drift and str.inded timber as well as ri.*hts to hshing or any 
other interest of a similar kind in the produce of a river 
IMi V. Secretary of StatCy 24 Calc., 504 ; l C. W. N., 249). When 
a grant is merely of a right of fishery, the lessee acquires no right 
in the sub-soil nor is he entitled to retain possession when the w.iter 
dries lip {If •thanmd Chakraxhiriti v. Mangata Keotaniy 31 Calc, 937; 
8 C, W. N., 804). One who h.is a right of fishery in a public navig¬ 
able river is entitled to such nght also in a channel which connected 
with it like an arm of the river system, and flows in the bed from which 
the river has shifted (Jagendra Nurain RM v. Cnnvfortiy 2 C. L. J., 569.) 
A suit for rent of a jalkar y^'xW he m the Court where the suit for posses¬ 
sion of the fishery would lie (sec. r44 of this Act; Shibtt Haidar v. Oopi 
Sundari Dasiy \ C. W. N., Ixxxvii). The rent law in Bengal does not 
apply to ferry tolls {Rackhca Singk v. Upendro Chandra Singhy 27 Calc., 

*39) 
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* ' # * 

Saving for condit^s binding on landlords. 


194 * Where a proprietor or permanent tenure- 


Savin{j Jvr condUtan^ 
bindinff on (an(Uordn» 
Tenant not enabled 
Act to violate con- 
ditfona binding on 
landlord. 


holder hold8 his estate or tenure 
subject to the observance of any 
speciBed rule or condition, nothing 
ill this Act Khali entitle any person 
occupying land within the estate or 


tenure to do any act which involves a violation of 
that rule or condition. 


Savings for special enactments. 


6(avini/$ /or Hpt- 
ci<U 


195 

affect— 


Nothing in tliis Act shall 


Saving* for HfKv (u) the powers and duties of 

ciai©nicimenta. Settlement'officers as defined by any 

law not expressly repealed by this Act; 

{b) any enactment regulating the procedure for 
the realization of rents in estates belonging 
to the Goveniiucnt, or under the Tiianage- 
iiient of the Court of Wards or of the 
Revenue^authoritios; 

(r) any enactment relating to the avoidance of 
tenancies and incumbrances by a sale for 
arrears of the Government revenue ; 

(c?) any enactment relating to the parti tiqq of 
revenue-paying estates ; 

(e) any enactment relating to patni tenures, in so 

far as it relates those tenures : or 

*' t 

(f) any other special or local law not repealed 

either expressly or by necessary implication 
by this Act. 
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Extended to 'the Cbota Nagpur division, except district of 
Marihbun (Not., Feb, 9th, 1903)* 

Settlement laws. The principal laws relating to settlements in 
Uengal are Regulations Vll of 1822, IX and XI of 1825, and )X of 1853. 
Act VI n, B. C, of 1879 is in force only in districts to which the Bengal 
Tenancy Act has not been extended. 

BealizatioQ of rents in Government and Wards’ Bstates.^ 
The Acts relating to this subject are Acts VII (B. C.) of 1868, and 1 
(B. C.) of 1895. 

Sales for asrears of Government revenue.^The laws relating 
to the avoidance of tenancies and incumbrances by'sales for arrears of 
Government revenue are Acts XI of 1859 (secs. 37 52), Vll (B. C.) 

of 1868, (secs. 11 and 12), and H (B. C.) of 1895. 

Partition of revenue-paying estates.^The law now regulating 
the partition of revenue-paying estates in Bengal is Act V (B. C.)of 1897. 

Patni tenures —The laws relating xo^tni tenures are ftegulations 
V]ll of 1819 and 1 of 1820 and Acts VI of 1833 and VIll (B. C.) of 
1865. Regulation VIII of 1819 being an enactment relating to 
tenures is under sec. 195 (e) of the Bengal Tenancy Act not affected by 
that Act, and the provisions of sec. 13 of that Act have no application 
to P'Jini tenures {Gyanodtt Kanth Bramomayi Dasiy 17 Calc., 162). 

But the provisions of secs. 15 and 17 of the Bengal Tenancy Act apply to 
fatni tenures. The object of sea 19$ (f) is that nothing in the Bengal 
Tenancy Act should interfere with the patni law in respect of patni 
tenures, bu^ that in other respects the Bengal Tenancy Act should be 
held to apply, as supplenienting the patni law {Durga Prasad Bando^ 
padhya v. Brindaban Ae/, 19 Calc., 504). Where certain shares in certain 
mahaU were granted in a permanent lease along with certain jote lands 
situated in those manats by one instrument which described it as a patni 
settlement, at a rent fixed in a lump and where in such a case there was 
no appropriation of the rent of the jote Jamas as distinguished from those 
of the patni taluks : hsld that the settlement created by this lease cannot 
be regarded as a valid patni tenure although the parties may have 
originally agreed that the patni ragulation will apply (ffayes v. Bidya 
Nand Thakury 3 C. L. J., 373 )- 

Dar-patui tenures.—tenures are not included within 
the terms of clause {t) of s^c. i 95 * “'^le words ‘in so far as it relates 
to those tenures, must,' we think, be treated as expressly limiting the 
provision to enactments relating to paims properly and strictly so called 
and as intended to exclude those which relate to tenures, which, although 
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resembliogl^a/x/V, as dar-fiainiSy &c., are not strictly patmsy not possess¬ 
ing all the qualities of them.” Section 13 of this Act, therefore, applies 
to sales of dar-paini tenures in execution of decrees {Mahomed Abbas 
Mandalv. Rrnjo Sundart Debt, 18 Calc, 360). So, notwithstanding a 
stipulation in a pa/ni lease that on default of any instalment of rent, the 
landlord shall be entitled to realize it by the sale of ih^pa/ni- 

darh personally liable {Sourendra Mokun Tagore v. Samomoyi^ 26 
Calc., 103). 

Construction of Act. 

Consiruction of 

Ad. 196. Tliis Act shall be read 

Act to 1)6 read 1 /> • 

Bubject to Acti subject to everv Act passed after its 

h(;reafter|)usrtcd ' 1 1 t • 

by Lioutenmit- Commencement by the Lieutenant- 
Bengal in Coun- Govcmor of Bengal in Uouncil. 

uil. 

the absence of some such provision as this, (he Bengal Legislative 
Council would, owing to the wide extent of ground covered by this mea¬ 
sure of the Supreme Le^iblaturc, find itself practically debarred for all 
time to come from dealing with almost every question affecting the rela* 
tions of agricultural landlords and lenants.” (Report of the Select Com¬ 
mittee, dated I2lh ^'chrua^y, 1885. .Selections from papers relating to the 
Bengal Tenancy Act. 1885, p. 389). Under sec. 5 of the Indian Councils 
Act, 1892, (55 aud 56 VictjC. 14, s. 5,) the local legislature of any province 
may with the previous sanction of the Govcnior-trencral repeal or amend 
as to that province any Act or Regulation of the Supreme .Legislature 
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Nl'klMKR AND VBAA. 

VIII of 1793 

xn of iSo§ 

V of 1812 

XVIII of 1812 

XI of 1835 


SCHEDULE I. 

(See Section 2.) 

Repeal of Enactments. 

of the Ben^l Cade, 


tttnUBfTT of Ilir{UU.TI<»K. 


A Reculaiion fur re*enactin^ with 
muHificHtioii^ and ainemlments the 
rules for the Decennial Settlement 
of the Public Revenue payable from 
the lands nf the zamind.1rs, inde- 
pendent talukddrs and other actual 
proprietors of l.ind m llenKal, Hehar 
and Orissa^ pas»cd for (hose Tro* 
vinces respectively on the iSth 
September, 1789, the 25th Novem* 
ber, 1789, and the 10th February, 
1790, and subsequent dates. 

A Ke);ulation for the settlement and 
colJertion of the I'ublic Revenue 
in llie zilla of Cuttack, including the 
pargrind*^ of PatLispur, Kummadt- 
choiir, rind Ragiac, at present in¬ 
cluded in the zilla of Midnapur. 

A Regulation for amending some of 
the rules at present in force for the 
collection of the land-revenue. 

A Regulation for explaining Section 
2y Regulation V, 1813, and rescind¬ 
ing Sections 3 and 4, Regulation 
XLIV, 1793, and Sections 3 and 4, 
Regulation L, r795, enacting 
other rules in lieu thereof. 

A Regulation for declaring the rules 
to be observed in determining 
claims to lands gained by alluvion 
or by dereliction of a river or the 
sea. 


Eyr^ne or nnrsAL. 


Sections $2, 

S 3 . 54 . 55 . <54 
and 65. 


Section 7. 


Sections 2, 3, 4, 
26 and 27. 

The preamble 
and sections 2 
and 3. 


In clause i of 
Section 4, from 
and including 
the words “nor 
if annexed to 
a subordinate 
tenure” to the 
end of the 
clause. 
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Acts of the Bengal Council, 


NinfMa 4K]) vs Aft. 

SimiUff OP ACT. 

Bxrsifr OP aiPiAL. 

VI of 1862 

An Act (0 amend Act X of 1859(10 
amend the law relating to the rerov- 
erv of rent in the Presidency of Fort 
William in Bengal). 

The whole Act 

IV of 1867 

An Act to explain and amend Act VI 
of 1862, passed by the Lieutenant* 
Governor of Bengal in Council, and 
to give validity to certain judgments. 

The whole Act. 

VllI of 1869 

An Act to amend the Procedure in 
suits between landlords and tenants. 

The whole Act. 

VIII of 1879 

An Act to define and limit the powers 
of Settlemenuofiicers. (M 

The whole Act. 


Act of the Governor-General in Council. 




Sf'BiRT't OP ACT. 


KZTtKT OF ftfePSAlH 


X of 1S59 An Act to amend the law relating to The wholeAct« 

the recovery of rent in the Presidency 
of Kort William in UengaL 


(l) The following Mutton t>f t>io Dcugftl Tunancy (Amondmoiit) Aot» further ropeala 
Act V, 0. C.» of lSfi4. Seo note. p. 072. 

11 . Bengal Act V of 1894 (an Aot to remove doubU which have arisen in 

ooufteotion with the re*aettlemeQt of land-revenue in 
^ temporarily‘Settled areas, and to amend the Bengal Tenanoy 
Act, 1885 ) is hereby repealed. 
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Forms of ReckiPt akd AocouifT. 
{Stf teftioM 66 Md 67), 
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III. 


SCHEDULE HI- 

Limitation. 

(See section 184.) 
Part I. — Suits, 


r>wcrSptlnn of Mulls 


I'tfrioU of Tliue from wbtrli ftoHod 

fJnutnt(<*!]. Ih^iia to run. 


1. To eject any tenure-holder or 
raiyat on account of any 
breach of a condition in res¬ 
pect of which there is a con¬ 
tract expressly providing that 
ejectment shall be the penalty 
of such breach. 

To eject a non-occupancy 
raiyat on the of 

expiration of the term of his 
lease. 

e, For the recovery of an arrear 
of rent [in a suit brought by—- 
( / ) a sole l.indlord, 

(iV) the entire body of land¬ 
lords, or 

(/iV) one or more lO-sharer 
landlords.] 

(fi) when the arrenr fell due be* 
fore a deposit was made under 
section or on account of the 
rent of the sarre holdinv*. 

(<^) in other oases . 


3. To recover possession of land 
claimed by the plaintiff as an 
occupancy-raiyat [ a raiyat 
or an under-raiyat] 


One year. The date of the breach. 


Six months The expiration of the 

lerm.J 


Siv months. The date nf the service 

ofnciiice of the de¬ 
posit. 

Three years The last day of the 

Bengali year in 
which the arrear fell 
due, wheie that year 
prevails, and the last 
day of the month of 
Jeyt of the Amli or 
Fasli year in which 
the arrear fell due, 
where either of those 
years prevails. [The 
last day of the agri¬ 
cultural year in which 
the arrear fell due.] 

Two years. The date of dispos¬ 
session. 


The new article r -a) has been added and the word*^ in brackets have 
been inserted by sec. 6i, .Act 1, B. C., 1907. The words ** the last day of 
the ngricultMTal year*^ have been substituted for the whole of the words 
in the 3rd col, opposite art. 2, A), and the words ** a raiyat or an under- 
raiyat are substituted for the words an occupancy raiyat ** in article (3). 


tftals 
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Part II. — Ajypeals. 


Doacriptlau ot 


P«riod of Time fr«m whlvb porbd 
LioiiUtlon. hegliM to run. 


4. From any decree or order under 
this Act, to the Court of a Dis¬ 
trict Judge or Special Judge. 

5. From any order of a Collector 
under this Act> to the Commis¬ 
sioner 


Thirty days.; 


\ 

Thirty days.l 


The date of the decree 
or order appealed 
against. 

The date of the order 
appealed against. 


Part III.— Applications. 


of Appttcatii 


lV>fi(i4 *4 riuti fmm whfeb poiiod 
tanutxtfcm. » to ni ri, 


For the execution of a decree or I Three years 
order made under this Acl^ or 
any Act repealed by this Act, 

[in a suit between landlord 
and tenant 10 whom the j 
provisions of iWb Art are | 
applicable,] and not being u j 
decree for a sum of money I 
exceeding Us. 500, exclusive 
of any interest which may 
have accrued after decree 
upon the sum decreed, but 
inclusive of the costs of exe¬ 
cuting such decree ; except 
where the judgrreni-debtor 
has by fraud or force pre¬ 
vented the execution of the 
decree, in which case the 
period of liioication sba)] be 
governed by the provisions 
of the Indian Limitation 
Act, 1877. 


(1) The date of the de¬ 

cree or order ; or 

(2) where there has 

been an appeal, 
the date of the 
final decice or 
order of the Ap¬ 
pellate Court; or 

(3) where there has 

been a review of 
judgment, the 
d.'iteoftbe deci¬ 
sion passed on 
the review. 


The words in brackets in article 6 have been substituted by sec. 6r, 
Act I, B. C., 1907, for the words “under this Act, or any Act repealed by 

this Act.’' 
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Article landlord who has'vaived his right to sue for the can* 
celcnent of a lease on the raiyat's failure to pay six successive instalments 
is not barred by limitation from suing for caocelment on further breaches 
of the covenant {Dull Chand v. Meher Ckand Sahu^ 8 W. R., 138). But 
in a suit for the cancelment of a lease on the ground of an alleged breach 
of its conditions, vis., the defendant’s failure to plant 3,000 betel*nut trees 
within five years from the date of the lease, it was held that the plaintiffs 
cause of actioD was not a continuing or an annually recurring one, but 
accrued when the breach actually took place, (/. e^) on the expiration of 
the stipulated five years, and that ptaiiuifT was bound to sue within one 
yta,T (rom xh^t (^Lalt Carnal Majumdar v. Jumai Ah\ 11 W. R. 
4Sa } 3 B. L R., App., 47). 

For a suit brought to eject a tenant for misuse of the land in a manner 
which has rendered it unht for the purposes of the tenancy, the period of 
limitation is two years under art. 33, Sch. II of Act XV of 1877 {Somau 
G0p£ V. Ragkubar Ojhet^ 34 Calc., 160 ; 1 C. W. N., 233). 

Article 1 (e).—Section 4$ hns been repealed in Bengal, and the 
period of limitation for a suit for the ejectment of a non-occupancy ratyat 
on the ground of the expiration of the term of his lease has been trans¬ 
ferred to its more appropriate place, Schedule HI. See note, p. 153. 

Article 2 . -*This article includes a suit to recover under a lease, and 
there is no distinction as to the form of the lease, or as to whether it is 
registered or not {Ishwari Prasad f/aniin SaAi v. Ciowd^^ 37 Calc., 469). 
Suits for rent founded on registered contracts in respect of lands subject 
to the provisions of the Tenancy Act are governed by the limitation pro¬ 
vided by this article {Mackenzie v, Mahomed AH Khan^ 19 Calc., 1). A 
registered lease granted for building purposes and for establishing a coal 
depot, not being a lease of land for agricultural or horticultural purposes, 
does not come within the operation of the Tenancy Act and the limitation 
applicable to a suit for rent reserved in such a lease is that prescribed by 
art. 116 of the Limitation Act {RMiganj Coal Association y.Jadu 
Nath Ghosh, 19 Calc., 489]. The period of limitation applicable to a 
suit for compensation for use and occupation of land is six years under 
art. 130 of the Limitation Kcx(^lVatson ^ Co, v. Ram Chand Datta, 33 
Calc., 799 )* 

The words introduced into this article and into article 6 by s. 6r, Act 
I, B. C., 1907, it Is said in the Selecf Committee's Report on the Bill, 
^^ffili restore to suits for arrears of rent and to executions of rent deerees 
the rules of limitation originally intended by the framers of the Act to ap* 
ply to such rent and execution proceedit^s, as to the applicability of 
which, as explained in the Note on Clause 39 in the Statement of Objects 
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and Reasons, and in the note on clause 34 above, there muy be y>mt 
doubt.*^ 

I 

See also notes to ss. 148 A, 158 B, and 188 A, pp. 439-*44f, 473, 
564. 

Article 2 . (a).—B y a condition in the lease of a /niuk additional rent 
became payable in respect of all lands, which, not beings in a state of 
cultivation at the time of the tease, should be subsequently brought into 
cultlvgtion, so soon as the lessee had enjoyed them rent-free for the space 
of seven years. Rent having become due under the condition on certain 
land^, which had not been in a slate of cultivation at the time of the* 
making of the lease, the lessee deposited in Court, as the entire rent pay* 
able in respect of ibe the same amount as he had paid in previous 
years. In a suit brought a year after the lessor had notice of such 
deposit, to recover the entire rent payable in respect of the lands newly 
brought into culrivation, it was held that such suit, having been institut¬ 
ed more than six months after service of notice of sucli deposit on the les* 
sor, WAS barred under sec. 31 of Bengal Act VIll of 1869 SanJkar 

Sem/fitft V. Bir ManikyHy 4 Calc., 714). But a suit for rent due 

for a period prior to a deposit being made under Act Vlil (B. C.) of 
1869 is not barred, where the c ontention of the defendants is that the 
tenure was the depositor’s and that the rent was due from him and not 
from them {Ramdin Siny^k v. Chandi Pritshad 2r W. R., 278), and 
this period of limitation does not apply to a deposit made before the rent 
is due (7V?rtf s.Jiban Mnndar^ G W. R., Act X, 98; 

Ahmed Hossain v. Kcrat/uif^ 8 W. R., 353: Surja Kani Ackarya 
He mania Ku/mfiy 20 Calc., 498. But see Mahomed Shukumlla v. 
Pumya Bibiy 7 W. R., 487). The notice of deposit is to be served by 
the Court, and it is, therefore, to be presumed until the contrary be 
shown, that the notice was issued and duly served {Bijai Govind Sin^ 
v. Kara St\(iky r8 W. K.o3i>. When co-sharer landlords are jointly 
and severally eniiiled to the rent claimed, the service of a notice of 
deposit of rent on any one of them will not reduce the period of limitation 
to six months, as pjovided in this article {Rtfft Chand Mahton v. Gudar 
Singky 6 C. W. N., 15 ; 29 Calc., S83). 

Article 2 (b).—-The last day on which a soit for recovery of arrears 
of rent can be instituted under sec. 29, Act VIII (B. C.) of 1869, i< the 
last day of the third year from the dose of the year in which (he rent 
became payable {Kaehi Kant Bkattackarji v. Rokini fCunt BkaUeecharji^ 
6 Calc., 335. See also Durga Das CAaiurji v. Hobin Mohan 
Ghosaly 6 W, R I Act X, 63 ; l/mur Narsun Puri v. Ararat Lal^ 7 W; R., 
301 ; Baikant Ram RiU\, Shaofunnissa Ikgamy 15 W. R., 533 ; ffaro 
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Kum<»r Ghosh v. JCaii Krishna Thakur, 17 Calc., 251 ; Bamamnyi 
Dost V. Barmamayi Chaudhuraniy 23 Calc., li<nitatiojJ 

of three ycari allou'cd for a suit to recover arrears of rent must 
reckon, not from the date of insulments, but from the day of the year in 
which the arrear becomes due {Gobind Kumar Chaudhriv, Haro Gopal 
Naz> II W. R., 537). This aniclc docs not apply to a suit brought by an 
assignee of arrears from the landlord ihfakendra Nath Kolamori v. 
Kailash Chandra Dot^a^ 4 C. W. N., 605). The Rent Act rectal) ues 
payment in kind as rent. Non-payment in kind, theiefore, must be deem¬ 
ed to be an arrear of rent and .is such a suit may be brought to recover 
it within three years from the last day of the Hengali year in which it 
shall have become due. Hut inasmuch as the actual grain is not pro¬ 
ducible at any time within three years ftom the time wlien it became due, 
the money value of the grain, as it stood when it wa^ re.idy for delivery 
and ought to have been deliveied, must necessarily be taken to represent 
the grain itself (Krishnabandhu Bkaftackarji v. Rotisky 25 W. R., 307). 
See note, p. 188. The right of .a landlord to recover any sum payable by a 
tenant as drainage charges under Act VI, Ik C, of t88o, accrues not on 
the date on which the Collector assessed the amount payable by the 
tenant, but on th*; d«ate on which the landlord himself enters into an 
engagement with the (Jovernment to pay the cost with which he is 
charged under the Act (Man Mokim Ihisi v Priya Nath Be salt y 8 C. W. 
N., 640 ) A suit to recover such dnon.ige charges is governed by cl. (2) 
Sch. Ill of this Act Chandra v. Jyofi Kumar Mukhurjiy ir C. 

W, N., 57). 

The word ‘‘arrear^* in the third column of this article means ‘Tent in 
arrear,” and where the FasU year prevails, the suit must ht brought with¬ 
in 3 years of the J«yt of the year in which it fell due, The period of 
limitation is therefore not 3 years, but 3 years and 9 months {Iskwordkiiri 
Singh V. Ram Brich Raiy 3 C. L. J., 74 n). 

When the period of limitation referred 1) in this article has expired, 
the plaintifF cannot be allowed to fall back upon art. 132, Sch. II of the 
Limitation Act {Kali Charan Bhauwik v. Harendra IM Rai, 4 C. L. J., 
553 ). 

As regards (he changes made by s. 61, Act I, U. C., 1907 in this 
article, it is said in the Select'Committee’s report on the Bill of 1906 ; 

present state of afiain regarding limitation for the bringing of siiiUi 
for recovery of rent it anomalous. By this amendment, which has been made 
on tho saggeslioii ol the High Court, we have attempted to remove the pbiioma* 
ly. The ohanse will affect those portiofis of the Provinoe only where the Awfi 
or Radi year pc’evaiU^ There will result a slight extension in favour of the 
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U&dlords of the period of limitation, and there oau be no reanonable objeotioh 
from the tenanU’ ppint of view. The prcoent oueLora fnlfila no particular 
hbjoct.” 

Article 3.—The introduction of this article is due to a proposnl of 
the Rent Commission, who in their report (Vol. I, § 158, p* 71) $ay : *‘We 
have provided that one year shall be the period of limitation for a suit by 
a raiyat against his landlord to recover the possession of a holding from 
which such raiyat has been illegally ejected by such landlord in any case 
not governed by sec. y of the Specihe Relief Act, I oi 1877 ; in other 
words, for a suit intended to try not merely the question of dispossession 
without consent, but also the question of title.” The Select Cnmmiiice 
on the Bill observed regarding ibis article **We consider that a 
moderately short period of liioiiaiiun should be lixed for the recovery by 
an occupancy-raiyat of land comprisccl in his holding, and, following the 
precedent presented by sec. 8t of the Central Provinces Act, 188 t, we 
have hxed the period at two years from the date on which he is ejected.’’ 
(Selections from papers rchting to the Henga! Tenancy Act, 1885, p. 243) 
In Kamsam /f 0 t V. Amu Jiittpari^ (15 Calc, 317), it was held that this 
article relates to suiis brought by an occupancy-raiyat against his land¬ 
lord, and not to a suit brought agninsl a third p.irty, ho is a trespasser. 
In Chantna Kishor Ih v AV/ Knhor MitzumdtiTy (15 ChIc., 450), it was 
similarly ruled that the suit mentioned In sec. 184, and Sched 111, Part 
I, art. 3, of the Hengal ren.incy Act, 1885, means a suit by an occupancy 
raiyat as such, that ts, an occupancy-raiy.'^t claiming a right of occupancy 
as against his landlord. Then, in Stiraswati Dasi v, Ifari Tttran 

ti6 Calc., 741), it was decided that this article applies to 
all suits by occupancy r.tiyats for the recovery of possession ctf land from 
which they have been dispossessed by their landlords, and in which the 
title of the raiyais is denied and pul in issue. ^'There is nothing in the 
terms of the law,” it was said, lead us to suppose that the legislature 
provided only for suits of a possessory nature, such as was previously 
dealt with by sec. 27 of Bengal Act VIU of 1869,” This was followed 
in the case of RamdJian Bhadf u v. Ram Kumar De^ 117 Calc., 926J, in 
which, it was observed, but a> an obiier diUumy by Ghos.', J., that ‘‘the 
words of a I tide 3 of the nt9 Act seem to indicate, although the matte 
is not clear, that a/i suits for the recovery of possession wherein an occu¬ 
pancy right may be claimed are to be governed by the limitation pres¬ 
cribed in that article.” But in Julmati v. Kati Prasamta Riu\ (28 Calc., 
127 } 4 C. W. N., 803), in which ihe plaintiff* sued as occupancy raiyais 
to recover possession of land from which they bad been dispossessed by 
the defendants, one of whom was one of their landlords (1. ^ a co-sharer 
landlord) and the others were persons who had acted in collusion with 
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biiD, it was decided by a Full Bench that this article was applicable. 
Then, in Bktka Singh v. N<jJschhed Sin^^h^ (24 Calc., 40) it was ruled that 
the operation of the article is not restricted to suits against the Landlord 
alone, and that it applies to a suit brought against a tenant with whom 
the labd has been settled by the landlord. ^*We are not aware of any 
decision,” it was observed in this case, (there rs none reported) which 
limits the article against the landlord alone, and holds that it does not 
apply to a suit against a person bolding under the landlord. The omis¬ 
sion to add the landlord as a party would not in our opinion extend the 
period of limitation from two to twelve years, (t is the circumstance of 
the ouster, and the fact that a particular person has ousted the plaintiff, 
which gives lise to the necessity of bis proving his occupancy right as 
against that person and, therefore, makes it necessary for him to stte to 
recover possession of the land, claiming it to be held by him as an occu¬ 
pancy raiyat,” See also Bni'/zit Aftihan/nv. Pndda Baun\ (9 C. W. N., 54). 
So, too, when the dispossessing defendants have been inducted into the 
land by the agents of the landlord, (Chiniamirni Sahu v. Upendro Naik 
^amakar^ 4 C. W. N., 336). The two years* period of limitation applies 
whether the dispossession be by a fractional landlord, the sole land¬ 
lord, or the entire body of landloids {Parjuncswar v. Kali AfoAan, 28 
Calc., 127 ; 4 C. W. N., 800; Annada Sundsiri Chandalini v. Kcbalram 
Changa^ 7 C. W. Nf, 543.) But when the landlord is no party to the 
suit and there is nothing to show that he had any band in the ouster, the 
period of limitation applicable is twelve years, though the defendant may 
claim 10 hold under the same landlord as the plaintiff v. 

1 C. W. N., 573). See Mo/uirum AH v. Tnkha AU^ (9 C. W. N., 
ccxxxi); arid Ramijulla v. Iski%d DhaHy (6 C. W. N., 702, 29 Calc., 6fo); 
which overrules /faru Kumar v. Ntisaruditty {4 C. W. N , 665), in which 
it was held that this article applies, if atier the ouster the dispossessing 
defendants took a settlement from the landlord. If the suit is brought 
against the landlord, it is immaterial w'hethcr he is described as such in 
the plaint or not [pdr C»hos«, J., in BamJAan Bhadro v. Ram Kumar De^ 
17 Calc, 930)- But the special limitation of two years, as laid down in 
this article, does not apply to a case where an occupancy raiyat has been 
dispossessed from his balding by his landlfs^, not as a landlord, but as a 
purchaser of the holding in execution of a decree for rent ^Abhai Charan 
Mukhurji v. TiiUy 2 C. W. N., 175, Mahomed Khalit s. Hirendro Nath 
Bhuitxxcharju 5 C L. J., 650), or .\$ purchaser of the right, title and in¬ 
terest of a tenant at a sale held in execution of a rent decree obtained by 
him as a co-sharer landlord {Brajo Kishor Mahapnim vt SaraswaH 
Daily 6 C. W. 333), or to one where a suit is brought by a person 
who has purchased the right of an occupant tenant us against one 
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who happens to be the landlord and who claims to maintaio bis posses* 
sion by virtue of a decree which he has obtained for possession as 
Agfaiost the occupant tenant, the mortgagor {Dinebandhu Skai^ v. Lalit 
Mohan Maitro^ 2 C. W. H., 595). When a raiyat has been dispossessed 
by one co-sharer landlord but bis title bas been recognised by all parties 
concerned and the recognition has been up to within two years of the 
institution of the suit, the suit is not barred under this ankle. {Sara/- 
udin Mandal v. Chandra Afani Gupia^ 5 C. W. N., 403). This article 
does not apply to a suit for the recovery of possession of homestead land 
not held as part of an occupancy bolding {Abdul v. Kutban^ i C. W. N., 
cUxi), or to suits brought by other than occupancy raiyats'\/^^r Gbose J., 
in Rauidhan Bhadro v. Ram Kumar 17 Calc., 930', /. by under- 
raiyats for the possession of land sub-let to them by an uccupancy-raiyat 
(IJhajfban Chandra Saha v, /a^neshar Ghosh, 2 C. W. N., cccxviii). 
This period of limitation runs from the date of actual dispossession. A 
plaintiff cannot have a fresh start of limitation from the date of attach¬ 
ment by a Criminal Court under sec. 146, Crim. l^ro. Code {I)o& Narain 
Chaudhuriv. Webb, 28 Calc., 86 ; 5 C. W N., 16a). 

All this Is changed in Bengal by the substitution by s. 6t {3), Act I, 
B. C., of 1907 of the words raiyat or an under-raiyat^' for 
occupancy-raiyat.” 

Artiole 6. —This article applies not only to decrees under (he Bengal 
Tenancy Act, but, on its introduction into any territory, division or dis¬ 
trict, to decrees made under '*any Act repealed by this Act/’—consequent¬ 
ly! to decrees passed under Act X of 1859 or Act VHl, H. C. of 1869, as 
the case may be. The words 'Snriusive of costs” in this article set aside 

t 

the ruling of the High Court in Kadantbini Debt v. Kailash Chandra 
Palf (6 Calc. 534). Decrees for arrears of rent are decrees made under 
the Tenancy Act within the meaning of this article, and the ^'Hnal decree’' 
mentioned in this article must be the hnal decree in the suit, and cannot 
be held to include an order in appeal upon an application to set aside 
that decree under sec. 108 of the Code 6f Civil Procedure {Baikanta Nath 
Miitra v. A^hor Nath Basu, 21 Calc., 387.) An application for the 
execution of a decree for rent made more than three years after the date 
of that decree is barred, even though the decree-holder has taken some 
step in aid of execution in the interval {Sahib Rat v. Gan^adkar Prasad^ 
I C. L. J., loiff). An application for execution of a decree for a sum 
not exceeding Rs. joa, obtained by a co-sharer landlord for his share 
of the rent i^overoed not ^ ttis ankle, but by art. 179 of Sch If of the 
Limitation Act {Kodar Nath Banurji v. Ardha Chandra Rai^ 29 Calc., 
54 ; 5 C. W. N., 763]. But this is changed by 5. 6t, Act 1 B. C., I9o^ 
See note to ankle 2, p. 582. ^>1 
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Article 6.—Limitation runs from data of decree.—Under 
sec. 58, Act VIII (U. C.) of 1869, limitation runs from the date of the 
decree and not from the dates of payment of instalments {Mamtazul Hafc 
V. Nirbkai Sin^hy 9 Cilc, 711 ; 12 C. L. K., 318). Similarly, under the 
Tenancy Act, limitation runs from the date of the decree and not from the 
date dxed for paytnent of the decretal amount (Rant Sadat Mukkiirji v. 
Dwarha Naih Mukhurjiy 22 Calc., 644). An acknowledgment of liability 
under s. 19 of the Limuaiion Act jn.ide by a jud^'inent'debtnr to the 
decree*holdei's right to execute a rent decree gives the decree-holder a 
fresh starting point for coutitmir the period of liniitatton prescribed by 
art. 6, Sch. lit (//an/tar Ltt/ v. Ounendra Rrasady 9 C. W. N., 1025 \ 
Rakhal Chandra Tt'wati v. Nemanj^ini Ikbi^ 3 C. L. J., 347). 

AppUoations in cootinuation of former proceediogs. — 
When the execution ofdecices h.as been unavoidably stayed owing to 
proceedings in Court proceedings to set aside the dcciees which 
it is sought to execute, the Courts have mitigated the rigour of the provi¬ 
sions uf the Limitation Act by legarding applications for execution made 
ufler ihe expiry of the penod of limitation, not an fresh applications for 
execution, but as appbcaiions made in continuation of former proceedings. 
This rule was iirst laid down in the case of Piaru Tukohiliianni v. 
A'/i^rV A'wrz/i, (23 W. K*, tHj), wiiicii was followed in Ram v, 

Gardner»{iMy 35$), Kalynnbkai Diftekund'i. (thunasfuim 
nathjiy (5 Dom , 29), hxati Dtisi v. Abdul Kkulaks (4 Calc., 415) ; and 
Basant ImI s. Batul Btbty \0A1I. 2)). 'riits doctrine was applied to a 
rent decree under Act VI11 (11. C.) of 1K69 in Chandra Ptadhan v. Copi 

Mohan Sahay (^4 Calc., 3S5), and to deciees under this Act in B'tikanla 

✓ 

Nath MUra v. Aj'hore Nath Basu, (21 Calc., 387) ; but only so for as 
regarded property mentioned in the former application. See also Rum 
Sundar Sanyal v, Gopeshar Mus/ajly Ca]c.^ 7*^) » ^ind Nan Charan 
Ba^u V. SitbaidaVy (12 Calc., i6i). The decree-holder obtained a decree for 
rent on the 12th January (892, and made an application for execution on 
the 10th March 1892, which was dismissed on the ground of informality 
on 30th June 1892. On the ist July 1893, a temporary injunction was 
issued, restrdiniug the decree*holder from executing the decree pending 
the decision of a suit brought by (he judgme it-dcblor in which it w.is 
inter alia prayed to set aside the decree which had been executed. 
The suit was decreed by th^. High Court, but on appeal ii was dis¬ 
missed and the injunction was discharged oif the 20th May, 1S97 : held, 
that the application i>f the rent decree dated iSth May, 1897 ('as barred ; 
the decree-holder was not entitled tu a fresh starting point from the 
20th May, 1897 (Santp Oanjan Sinf'h v, Watson Co, 6 C. W. N., 733). 
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Oourt-fees,—Sertion 7, d(ii) i<) of the Court Fees Act (VII of 1870) 
does not apply to i suit for possession of an occupancy hoidingf brought 
by the tenant against the landlord, as well as the person whom the 
landlord has inducted into the land ; the Court-fee payable on the 
plaint in such a case must be computed on the market value of the pro¬ 
perty which the plaintift rtcovtt (Farsand Ait Moianl Lai 

Puri, 3: Calc., 268). 
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APPENDIX I. 


RULES UNDER THE BENGAL TENANCY ACT 

MADE l\\ THE 

LOCAL QOV BRNJd ENT. (\) 

NOTIFICATION. 


No 2705T.R .—jisl October^ fgoj. In exercise of the power 
conferred upon him by sub-section (3) of seciion 6r, section 134 and 
section 189 of the Henirnl Tenancy Act, 1885 (VUI of 1885), the 
LieutenanuGovernor is pleased to direct that the following revised rules 

4 

under the said Act, which, subject to the mod iii cat ions now made therein, 
were published, in accordance with the provisions of sub-sections (0, (3) 
and (3) of section 190 of the said Act, at pages 1371^1398 of the' 
Calcutta Gazette, Part 1, of the 7th August 1907, shall be substituted 
fur the like rules, which were published with the notification dated the 
2ist December 1885, at pages 1255—68 of the Calcutta Gazette, Part I, 
dated the 23rd idem, as subsequently added to, modiiied or altered up 
to the date of this notification. 

E. A. GAIT, 

Offg. Chief Seey. to the Govt, of Bengal. 

QoD^rnmeni Rules under the Bengal Tenancy Act, 1885 
(VIII of 1885), modified by subsequent legtslolion.] 

CHAPTER I.—General. 

1. In carrying out the following rules, Revenue-ofiicers shall have 
regard to the instructions of the Board of Revenue for the guidance of 
Revenue-officers, so far as such instructions are consistent with the 
rules herein prescribed under Act VIII of 1885. 

(') By Notification No. 292, L. R., published in the OaleiUta OazttU 
of the 25th Jany. 1893, Part I, p. 59, these rulee were declared to be in force 
in Orissa so far as they relate to the Motions of the Aot, which have bees 
or may be extended to Orissa. 

38 
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(^) the nAmts ofv^dors and purchasers the quantities sold and 
the price thereofi for any sales effected in his presence. 

to. When price-lists are prepared at the sadar sub'division by an 
officer other than a Covenanted Deputy Collector, or at other $ub« 
divisions by an officer subordinate to the Sub-divisional Officer, or by 
a Sub-^RegisUar, they shall be submitted to the Covenanted Deputy 
Collector, or to a Deputy Collector specially nominated by the Collector 
for the purpose, or to the Sub*Divisional Officer as the case may be. 
Such officer shall scrutinize the lists ; he may call for explanation and 
cause manifest errors to be corrected ; and, having' satisfied himself of 
the accuracy of the lists, he shall countersittn them. 

1 1. The pricedists shall be published for not less than one -week 
at the marls to which they respectively refer, at the Collector’s or 
Sub-divisional Office, and at every police-station and munsifi in the 
local area. 

12. After the expiry of the term of publication of the price-lists in 
the mart to which they refer, as mentioned in the last precedin^^^ rule, 
the lists shall be submitted to the Board with any objections made to 
them, and with the opinions of the officers who prepared and counter¬ 
signed them, and of the Collector, on such objections. 

CHAl'TER IJJ.—Landlords’ Impkovemknt^. 

13. Seclion So .—An apphcation for the registration of a landlord’s 
improvement may be presented to the Collector of the district or to the 
officer in charge of the sub-divisioti in which the land benefited by the 
improvement Is situated, or to any Assistant or Deputy Collector who 
may be specially appointed by the Government to receive such applica¬ 
tion. It shall, as far as practicable, be in the form (Form I) specified in 
Schedule I appended to these rules, and live copies shall be submitted 
in respect of each village benefited. 

14. The officer receiving the application shall fix a date fur hearing 
objections to the same. He shall send, by registered letter, copies 
of the application, with intimation of the date so fixed, to those of the 
tenants in each village whose names are mentioned in column 8 of the 
application. He shall also give notice to the tenants generally by beat 
of drum and by causing a copy of the application and notice of the date, 
fixed for hearing objections thereto, to be fixed up in the presence of not 
less than two persons in some conspicuous place in every such village. 

The expenses of such service and publication shall be borne by the 
applicant for registration. 
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15. The officer may make over the application to any of his subordi¬ 
nates, not being ^clow the rank of a Sub-Deputy Collector for local 
inquiry and report, and shall in that case fix a date for hearing the report, 
and shall cause such date to be notified to the parties concerned in the 
manner set forth in rule 14. The inquiry shall be limited to the ascertain¬ 
ment of the fact whether the alleged improvement is of such a nature as 
to come within the meaning of section 76 (2) of the Bengal ^Tenancy Act, 
or not: whether it falls under sub clause (<*) of that section, and if so, 
whether any enhancement of rent is being paid for the original improve* 
ment, and whether the cost of the improvement has been correctly stat* 
ed in the application. 

16. On the date so fi>;ed, or on any date to which the proceedings 
may be adjourned, the officer shall hear summarily such of the parlies and 
their witnesses as may attend, and shall consider any report submitted to 
him under role 1$. He shall then decide whether the work is an improve¬ 
ment as defined in section 76 (3) of the Bengal Tenancy Act, and whether 
the landlord is entitled to register it, and shall accordingly order it to be 
registered with such modifications of the figure in column 6 of the applica* 
tion as he may deem fit, or shall refuse registration. If the work is fit to 
be registered as an improvement, the officer shall record clearly whether 
it falls under sub-clause (c) of section 76 (3): and, if so, whether any 
enhancement of rent is being paid for the oiiginal improvement, and, 
if so, how much. 

17. Nothing hereinbefore contained shall preclude the officer receiv¬ 
ing the application from holdin.; a local inquiry in person, and from 
ordering the improvement to be registered, or refusing registi*aiion In 
accordance with the result of the Inquiry so held. 

18. If ail order refusing to register an improvement is passed by au 
officer lower in rank than the Collector of the district, such order shall 
not take effect until confirmed by the Collector of the district. 

19. SeefiOrtSr (/).—Evidence relating to any improvement under 
sub-section (t) of sub-section 81 shall be recorded by the Revenoe-officer 
specified in rule 13, who shall exercise the powers of a Civil Court in the 
trial of suits, and shall be guided by the provisions of sections 182 and 
184 of the Code of Civil Procedure. 


CHAPTER IV,—R OF Proprirtors' Privatk Lands. 

30 . Stetion //f.—Af^ications under section 118 may be made to the 
Collector of the district, orlo the officer in charge of the sub-division in 
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-which the land in question is situated, or to any Assistant or Deputy 
Collector specially empowered by Government to receive such applica> 
tions. 1 C the application is made to the Collector of the district, he may 
transfer it for disposal to any officer empowered by Government to 
receive it. 

2t. The application shall be signed by the party making it, and shall 
contain the following particulars, so far as the applicant is able to furnish 
them 

(a) the name, tauri number, and Government revenue of the estate ; 

(d) the names of the registered proprietors, and the share held by 

each ; 

(c) the specification of each plot of land referred to it> the application, 
shovong the village in which it is situated and the area and 
boundaries of each plot, if known ; 

(<i) the names of the tenants (if any) in occupation of each such plot; 
and 

(e) the grounds of the application 

22. On receipt of the application the officer shall make such inquiry 
as be may think fit by examining the applicant or his agent, and may call 
for further particulars before ordering further proceedings. 

33. If the area of the lands has not been already ascertained by 
measurement made by competent agency under the authority of Govern¬ 
ment, or if for sufficient reason a further measurement is considered 
desirable, the officer shall order the lands to be measured and shall esti¬ 
mate the cost of measurement in accordance with the rules for the time 
being in force for the measurement of lands in partition cases, and shall 
require the applicant to deposit the amount either at once or in such 
Instalments as be may deem fit 


CHAPTER V.—Service of Notices. 


24. Seefions is —Notices under sections 12,13, 15 

and s8 shall contain, so far as may be possible, the particulars given in 
the forms contained in Schedule 1 (Forms 2 to 7). Each notice forward¬ 
ed to the Colleciur by a registerii^ officer or a GivU Court shall be 
supported by a cbalan showing the payment into treasury of the 
landlord's fee, money-order commission and aoy^ other fees or charges 
realised In cash. 

2$ (d). Where there is a sole landlord, two or more persons 

are joint-landlords, and have a common ngent socta as is referred to in sec¬ 
tion 188, or a common manager appointed unde^ section 95, the notices 
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shall be served <ti such sole landlord or his a^ent, or on such comnofi 
agent or manager^ as the case may be. 

* Where there is more than one landlord, and no commm agent 

or manager has been appointed, a notice shall be served on eacbjo^ 
landlord. 

26. In each case under the preceding rule the notice shall be 
forwarded by post, in a letter registered under Chapter VI of the Indian 
Post OfBce Act, 189S (VI of 189S) and an acknowledgment obtained. 

27. In the cases mentioned in rule 2(a), the landlord's fee shall be 
transmitted by Money Order to the sole landlord or his agent, or to the 
common agent or manager, as the case may be, at the time when the 
notice is issued. The coupon attached to the n>nney«on!er shall contain, 
so far as may be possible, the particulars given in the forms contained 
in Schedule I. 

28. If, in cases where the amount of landlord's fee is transmitted by 
money order, the sole landlord orchis agent or the common agent or 
manager refuses to accept payment thereof, and in ail other cases where 
no application is made for payment of the landlord's fee, the amount shall 
be kept In deposit in the Collector's office for three years from the date of 
the service of the notice, and on the expiry of that time it shall be forfeit¬ 
ed to the Government. 

29< The Collector or any other officer who signs the order for the 
notice to be served shall satisfy himself, by reference to the chalan 
accompanying itf in accordance with the provisions of rule 1, that the 
landlord's fee and other fees and charges realised in cash have been 
paid into the treasury.!^) 

30. S^efion 46 (^)—‘The agreement under sub-section (2) of section 46 
shall be filed in the Court having jurisdiction to entertain a suit for arrears 
of rent of the holding, and shall be served on the raiyat in the manner 
prescribed for the service of summons on defendant under the Code of 
Civil Procedure, on payment of the fee prescribed by the High Court. 

31. Section 46 {4 ).—The notice under sab-sectioxi (4) of section 46 
shall be filed in the Court having jurisdiction to entertain a suit for arrears 
of rent of the bolding, and shall be served on the landlord in the manner 
prescribed for the service of a summons on a defendant under the Cod^.of 
Civil Procedure, on payment of the process fee prescribed by the High 
Court. 

(l). Jn Pongal Hootioa 45 of thu Act hM horn ropostod. Rot In B-utoro Bengsl, tb« 
former rule lor the eervlw ot s m>ttee to quit under Boctloo 4 j remeloe In loroe. It ti m 
fdlowi: 

SMOen U!. -.Notice to s mIyAt to qutt urkder tale eeotion then Ho eorvod throusU tho Court 
lisving jurtMllotlon to entoitnlri n auh lor ejodneiit front the boldine la the msuiior preecrlH. 
ed for Uw eorvlce of e lummoiis on n defeadmt uader the Code of Cirll Procedure, shd ehaU 
be to tbo Mffir prooof* too, 
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3J, Siction 6$ (^).—In cases («), (d) and (d) of sAtion 6x referred to 
in $ub«section (2) of section 63, the notice of the receipt of the deposit 
shall be served by forwarding the notice by post in a letter registered 
tioder Chapter VI of the Indian Post Office Act, 1898 (VI of 1898), or, 
where the Court may deem it necessary, in the manner prescribed for the 
service of a summons on a defendant under the Code of Civil Procedure. 

33. Section 72 (^).-<The general notice referred to in^sub^section (2) of 
section 72 may be published by the transferee by dxing up a written 
notice to the tenants in the village office or in the presence of not less than 
two persons in some conspicuous place on the lands, and by proclaiming 
to the tenants by beat of drum, in every village to which the transfer 
extends, that the interest of the former landlord has passed to the trans« 
feree. The transferee may, if he thinks fit, apply for service of the notice to 
the Court having jurisdiction to entertain a suit for arrears of rent of the 
holding, and the Court shall thereupon serve the notice as hereinbefore 
prescribed on payment of the process'fee prescribed by the High Court. 

34. Seciioft yj.^Notice under section 73 shall be in writing and 
shall be delivered to the landlord or his agent, or, where two or more 
persons are joint-landlords, to their common agent referred to in fiection 
]88, or to their common manager appointed under section 95, as the case 
may be, at the landlord’s village office, or at such other convenient place 
as may be appointed by the landlord for the payment of rent under sub¬ 
section (3) of section 54. When there are two or more joint landlords 
without a common agent or manager the notice shal) be served at the 
village office of the principal co-sharer or at such other places as may 
■be appointed by each of the landlords fur payment of rent under sub¬ 
section (2) of section 54* 

35. The raiyat may, if he thinks ht, cause the notice to be served 
through the Civil Court having jurisdiction to entertain a suit for arrears 
of rent of the holding in the m mner prescribed lor the service of a sum¬ 
mons on a defendant under the Code of Civil Procedure, on payment of 
the process-fee prescribed by the High Court. 

36. Section $6 (2) and (^).—If the raiyat elects to proceed under 
sub-section (2) of section 86, he may personally serve a written 

notice of his intention to surrender on his landlord ; but if he elects to 

% 

proceed under sub-section 4 of the said section, the notice of the 
raiyat’s intention to surrender shall be served on the landlord in the 
manner prescribed for the service a summons on a defendant under 
the Code of Civil Procedure, on payment of the process-fee prescribed 
by the High Court. 

37. Section A notice of the tenant’s abandonment of his bolding 
under subjection (3) of section 87 shall be in the form (Form 8) con- 
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tained in Schedule* I, and shall be submitted in duplicate. One copy 
shall be published by beat of drum upon the holding alleged to be 
'abandoned, and then kept in (he record, and the other copy shall be 
affixed, in the presence of not less than two witnesses, to some 
dwelling-house, or tree, or oiher conspicuous object upon the holding. 
The fee payable by the landlord shall be Re. i. 

38. Section //j.—Notice to the lenant under section 135 shall be 
filed in the Court having jurisdiction to entertain a suit for arrears of rent 
of the holding, and shall be served in the manner prescribed for the 
service of a summons on a defendant Under the Code of Civil Procedure, 
on payment of the fee prescribed by the High Court. 

39. Every requisition from the Civil Court to the Collector for certi* 
fied copies of, or extracts from, the record-of-rights shall, so far as may 
be poissible, contain the particulars specified in the form (Form 9) in 
Schedule 1 . The copy or extract shall be certified to be correct by such 
officer as may be appointed by the Cullector for the purpose. 

CHAPTER •'VI.—TIIR PMOCtUURE TO DR FOLLOWED BY REVENUE* 
OITICERS IN RtCARD TO THE RKC 0 RD* 0 F*RIGHTS AND SETTLE¬ 
MENT. 

40. («) Every Rcvenue*officer appointed by (he Local Government 
under the designation of “Selilement Officer” or ‘‘Assistant Settlement 
Officer” fur the purpose uf m.iking surveys, records«of-right, settlement 
of rents, determination of proprietor's private lands and such like pro¬ 
ceedings, or any one or more of them, under the Bengal Tenancy Act, 
188$, IS hereby vested with— 

(i) all the powers exercisable by a Civil Court in the trial of suits ; 

(ii) powers to enter upon any land and 10 survey, demarcate and 
make a map of the same ; 

(iii) all the powers of an Assistant Superintendent of Survey and a 
Deputy Collector under the Bengal Survey Act, (875 ; and 

(iv) power to cut and thresh the crops on any land and weigh the 
produce with a view to estimating the c«ipabilities of the soil. 

(^} A Revenue-officer who, under the designation of “Settlement 
Officer," has been appointed by the Local Ciovemment for the purpose of 
making a survey and record-of-righu and settlement of rents under Chap¬ 
ter X of the Bengal Tenancy Act, 1883, shall have power by general 
or special order to make over for disposal to any officer subordinate 
to him (who has been duly empowered, under (be designation of Assist* 
ant Settlement Officer, to act as a Revenue-officer under the provisions 
of the same Chapter of the same AcOi-* 
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(0 objections preferred under section lojAt 

(lO the settlement of fair rents (including the preparation of a table 
of rates], 

(ffO ^Ite preparation of a Settlement Rent-Roll, under Chapter X, 
Part I!, of the Act, in any area, 

{$v) applications for the settlement of fair rents under section 105, 

{v) suits instituted for the trial of disputes under section 106, and 

{v^ applic«^tions for the commutation of rents under section 40, 

(r) A Revenue-officer so appointed under the designation of Settle¬ 
ment Officer shall, on the application of any person interested and after 
giving notice to other persons interested, and hearing any objections pre¬ 
ferred, or of his own motion without giving such notice, have power to 
withdraw, from the file of any Assistant Settlement Officer subordinate 
to bim, any of the matters specified in rule 40 (6) above, and to dispose of 
them himself, or to transfer them for disposal to any other Assistant 
Settlement Officer subordinate to him who has been duly empowered to 
act as a Revenue Officer. * 

(d) On the application of either party to a suit under section 106, 
after giving notice to the other party and hearing any objections prefer¬ 
red, or of his own motion without giving such notice, a Revenue-officer 
so appointed under the designation of Settlement Officer may transfer to 
such competent Civil Court as the District Judge may designate the trial 
of a suit or of any class of suits instituted for the decision of a dispute or 
disputes which involve important and complicated questions of ri^ht and 
title or claims to be put in possession. 

4 

(i) In the case of an uninhabited village, any general notice to be 
served or publication to be made under the rules in this Chapter may be 
served or made in any inhabited village contiguous to that village, or if 
there be no inhabited village contiguous to that village, in the inhabited 
village nearest to that village or in the village in which the tenants and 
occupants of the lands oi the uninhabited village are believed by the 
Revenue-officer to reside. 

41. Deputy Superintendents of Survey and Assistant Superintendents 
of Survey employed in operations under these rules are hereby declared 
to be Revenue-officers for the purpose of performing any duty imposed 
upon them by these rules, or by instructions consistent with these rules, 
issued by the Board of Revenue. They are hereby vested with the powers 
specified in ipetion 189 (1) (^), provided that an Assistant Superintendent 
shall not exercise the powers vested in a Superinteadeet under the Bengal 
Survey Act, 1875 (Ben. Act V of 1875). 
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Procedurt for Cadastral Surveyy Rerord^o/^tighis and 
« Sittlment of Rents, 

42. The processes shall be— 

A. —Dem arcati on of boundaries. 

B. —Measutement. 

C**-Khanapuri, 1. e.y prelimtoary preparation of the record. 

D.—Attestation of the record. 

Publication of the draft record. 

F. ~ Disposal of objections under section 103A. 

G. ’—Settlement of fair rents in cases in which a settlement of revenue 

is being or is about to be made. 

H. —Final publication of the record^of rights. 

I. —Distribution of copies of the record*of-rights to parties interested. 

J. —The settlement of fair rents on the application of the partial 

under section 105, and the trial of suits for the decision of 
disputes under sectm 106, in cases in which a settlement of 
revenue is not being or is not about to be made. 

K. —Correction of bonA fide omissions or mistakes in the record>of« 

rights. 

A,—Pf/mtf ca/son of Boundaries, 

43. (a) In the demarcation of village boundaries, the area contained 
within the exterior boundaries of the village maps of the revenue survey 
shall be preserved, as far as possible, as the unit of survey and record. 

(6) Where there is no dispute, the boundary of the village according 
to possession shall be followed for the purposes of map and record. 

(c) Where there is a dispute as to a village boundary, the Revenue- 
officer shall decide the dispute under the Bengal Survey Act, 187$ (Ben. 
Act V of 1875). 

{d} Where the Settlement Officer is of opinion that the village maps 
prepared at the Revenue Survey are not suitable as the unit of survey 
and record, he shall issue notice of the inquiry to all parties concerned 
in the manner prescribed, and after such local inquiry in the presence of 
(he parties as he may consider necessary shall determine (he area to be 
included in the villiige. He shall then submit his proceedings to the 
Board through such superior authorities as the Board may prescribe; and 
such area as the Board Jiay, after such further inquiry as may be deemed 
necessary, declare to be included in a village shall be adopted as the unit 
of survey and mord-of*right8 : 

Provided that in all cases where the Revenue Surve^ yillagd^ is not 
adopted as the unit of survey, the Settlement Officer shall draw up ,a 
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statement, in such form as the Board may prescribe, showinj? the areas 
adopted as the unit of survey as compared with the areaa contained in the 
village maps 6f the Revenue Survey ; and such statement shall be hied 
in the Gbllector^s Office. 

4 

(/} Where no Revenue Survey maps have been prepared, the 
Revenue officer appointed uoaer fhe designation of Secilement Officer 
shall issue notice to all parties concerned in the manner prescribed, and 
after such local inquiry in the presence of the parties as he may consider 
necessary, shall determine the area to be included in the village. He 
shall then submit his proceedings to the Collector, and such area as the 
Collector, after such further inquiry as he deems necessary, and with the 
sanction of the Board of Revenue, by general or special order, declares 
to constitute a village shall be adopted as the unit of survey and record* 
ofrights. 

(/) In cases where the procedure prescribed in sub*c 1 aiises (<f) and (e) 
have been adopted, the Board of Revenue shall submit a report to Govern¬ 
ment for issue of the notidcation prescribed by section 3 (jo) (6) of the 
Bengal Tenancy Act. 

The* notice under rule 43 and (e) of the inquiry to be held shall 
.be given by proclamation and beat of drum and by posting it in the 
presence of not less than two persons* in some convenient place or places 
in (he lands to which it refers. 

44. Boundary pillars of a permanent nature shall be erected at every 
point where the boundaries of three or more villages meet, and may be 
erected wherever tlie Revenue-officer considers it necessary 10 dehne by 
pillars the boundaries of estates or tenures, or of lands which have been 
the subject of dispute. 

i 9 . ^Measurtm ent. 

45. A field map of every village shall be prepared, ft shall show the 
boundaries of every field separately held, or of such plot of land as the 
instructions of the Board of Revenue for giving effect to these rules may 
lay down. 

Khantipuriy i. e.. Preliminary Prepiiration of the Record. 

46. The following are the principal documents to be prepared in the 
course of a survey and the preparation of % record^of-rights under 
Chapter X of the Bengal Tenancy Att, 1885' 


Village map. 

Khasra. 

Parchar 


Khewat. 

Khatian. 

Tcrij. 
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These and any other papers prescribed by t^e Board of Re>ienue shall be 
prepared in such> manner as the Board may prescribe. , , * 

47. The record'Of rig^hts, which shall be published under secdon 103 A 
of the Beng.al Tenancy Act, t885« shall be contained in thelchewat and 
the khatian and such other papers as vcuy be specified by general or 

special order of the Board of Revenui in^he case of any local area. 

♦ * 

48. (a) The proprietary khewat shall show the character and 
extent of proprietary interests. It shall be first drawn up with reference 
to the registers mainuined by the Collector under the provisions of the 
Land Registration Act, 1876 (Ben. Act Vll of 1876). As the record- 
writing proceeds, the proprietary khewat shall be altered in accordance 
with the facts of possession. The Settlement Officer shall, from time to 
time, under such instructions as the Board of Revenue may prescribe In 
this behalf, give information to the Collector of all alterations made in 
the khewat, and the Collector shall thereupon take action to make such 
corrections as may be necessary in his registers prepared under the 
Land Registration Act. If the Collector, after i(M|uiry under the I^nd 
Registration Act, finds that .my entry in the khewat is incorrect, a note 
shall be made in the khewat of his finding. 

(^) A khewat shall ordinarily be prepared to show the character and 
extent of the interest of tenure-holder», such of their interests as are of a 
raiyuti natvire being also recorded in the khatian. 

49. (rr) The khatian shall show in detail for all the lands of the 
village, estate by estate, landlord by landlord, tenant by tenant, and 
occupant by occupant, the lands included in each estate owned by each 
landlord and occupied by c.icli tenant or occupant, with particulars of 
rent and area and of the incidents of each tenancy. 

{/j) Lands cultivated or otherwise held direct by the proprietor shall 
be shown in deuil in the khatian, and shall be entered either as proprie¬ 
tor’s private land, within the meaning of Section izoof the Bengal Ten¬ 
ancy Act. or as land held by the proprietor, but not private land within 
the meaning of that section. 

Z >.—AttesiatioH of (hi Record. 

50. (0) When the map, khasra, khewat, and khatian for a village 
have been prepared in*the manner prescriftd by these rules and by 
instructions of the Board of Revenue consistent with them, the Revenue- 
officer shall issue a notification in the form, (Form 10) given in Sche¬ 
dule I fixing a day which shall be not less than a week from the 
date of publication of the notification, on which he will be present at 
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some pUce to be specified at or near the village, for the purpose of 
atieslingf and completing the record«of*nghts. 

(i) The notification shall further state thdt on (he day so fixed, or on 
any other day to which the proceedings may be adjourned, the Revenue- 
officer will record rents and status and deal with objections relating to 
entries in the record or omissions therefrom ; and it shall require all 
parties interested in the subject matter of the inquiry to attend at the 
time and place specified, with their parckas^ and with such evidence as 
they have to offer in connection with the proceedings. 

{r) Such notification shall be published by proclamation and beat of 
drum, and fixed up, in (he presence of not less than two persons, in some 
conspicuous place in the village to which it refers. , 

$1. The Re venue-officer may also, if he deem fit, take«such addi¬ 
tional measures under the powers conferred on him by rule 40, 
as he may deem desirable to procure the attendance, at (he place 
specified in the notification issued under the last preceding rule, of 
the occupants, undef*raiyais, rniyats, tenure-holders, landlords and 
proprietors, or their authorised agents. 

52. On the date specified in the notification issued under rule 50, 
or on any other date to which the proceedings may be adjourned, the 
entries which have been made in the khewat and in each khatian shall 
be read out in the presence of such of the interested parties as are in 
attendance. 

If the correctness of any entry is questioned, the Revenue-officer shall 
dispose of the objection after local inquiry or otherwise : 

Provided that if the correctness of the measurement be objected to, 
and a fresh measurement be demanded, the Revenue-officer may require 
the cost of the re-measurement to be deposited. 

• 

if the measurement shows the original measurement to have been 
inaccurate, the amount deposited, or any portion of it, may, if the 
Revenue-officer thinks fit, be refunded to the objector. 

s 

53. The Revenue-officer shall ascertain what tenants claim the right 
to hold at fixed rates or fixed rents, explaining, as far as may be neces¬ 
sary, the provisions of the Deogal Tenancy Act, 1^85, in this respect. If 
the right claimed is disputed by the landlord, the Revenue-officer shall 
call on the claimaats for proofs of such right. It is sufficient for the 
claimant to establish the presumption mentioned in section ;o (^), and 
if that ptesumption be not rebutted by the landlord, the claimant shall 
be recorded as a raiyat (it fixed rates of rent, or a fixed rent, as the case 
may be. 
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54. Tht Reveoue-officer shall ascertain which of the ^/ats are set*' 

' tied raiyats, or occupancy raiyats, as the case may bCf and shall record 
them as such, having regardao the presumption of section so (y) of the 
Bengal Tenancy Act, 1885. 

5$. The Re venue-officer shall ascertain what raiyats are iion*occu- 
pancy, and to this end he shall be entitled to call upon the landlord or 
bis agent to produce a statement showing the names of the jsiyats alleged 
by him (o be non-occupancy raiyats. On the production of such state¬ 
ment, the Revenue officer shall explain to the raiyats whose names are 
entered in the statement, and who have not alre iJy been recorded as 
occupancy or settled raiyats, the nature of the presumption raised by sec¬ 
tion 20 (7) of the Bengal Tenancy Act, 188$ If, after such explanatton, 
a raiyat «adii^ts himself to be a non-occupancy raiyat, he shall be record¬ 
ed as such, If he do2$ not admit himself to be a non- 9 CCup.incy raiyat, 
the Re venue-officer shall call on the landlord to prove the allegation 
made by him in regard to such raiyat 

56. Abwabs shall not be recorded. Cei^es which are authorised by 
law shall be recorded separately from the rent in the khitian or in the 
case of tenure-holders in ibe kbewat. 

57. The Revenue-officer shall summarily ascertain the rent at present 
payable by the tenant, and record it in the appropriate column of the 
khaiian as the rent payable in respect of the land held by the tenant. 

58. If while the record is being prepared, the landlord and tenant 
agree as to the renr, which shall be recorded as payable, the Revenue- 
officer, if he has been vested with powers under section 109C of the 
Bengal Tenancy Act, 1885, as amended by Bengal Act 1 of 1907, may, if 
he is satisfied that the rent agreed upon is fair and equitable but not 
otherwise, settle such rent as a &ir and equitable rent, although the terms 
of the agreement ^e such that, if they were embodied in a contract, they 
could not be enforced under the Bengal Tenancy Act 

59. If the Revenue-officer has not been vested with powers under 
section 109C, he may, if he considers that the provisions of that section 
should be applied in respect of the rent of any tenure or iiolding, submit 
a report to any Revenue-officer, wno has been vested with powers under 
section 109C in the local area for which the record«of'-rights is being 
prepared : and such Revenue-officer after giving notice to the landlord 
and tenant, and after such further inquiry os he may deem necessary, 
may, if he is satisfied that the rent agreed upon by the landlord and 
tenant ts fair and equitable, bat not otherwise, settle sut^ rent as a lair 
and equitable rent, although the terms of the agreemeut are such that, if, 
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the^ were embcuited in 1 contract, they could not be enforced under the 
neogAl Tenancy Act. 

60. Proceedings for the settlement of rents under section 109c shall 
be drawn up in such form as the Board of Revenue may prescribe ; and 
all rents settled under clause (/X section 109C or revised by the Boafd of 
Revenue under clause (j) section 109C shall be entered in the record-of- 
rights. ^ 

61. When the re cord* of-rights has been prepared and attested in 
the manner prescribed in Rules 50 to 57, and when the record shall 
have been arranged and corrected in accordance with the orders which 
the Revenue-ollicer may have passed, he shall record a proceeding in 
which he shall state that attestation of the records of the village has 
been completed, and shall then cause the Jntft record*^ rights to be 
published in the village in the manner provided in Rule 62 

E,-^PublUa(icn of the Draft Record. 

62(n). As soon as the record of*lights has been prepared and attest* 
ed, anotice in Form 11 in Sehcdule 1 shall be posted up at the landlord’s 
office in the village and in the presence of not (ess than two persons, in 
some other conspicuous place in the village, or where the village is un* 
inhabited, in the village in which most of the cultivators of the uninhabi- 
ted village reside, stating that the draft of the record will be published 
in the village on a day to be specified, not less than a week from the date 
of the posting of such notice, and calling on all persons interested to 
attend on the date so specltled : 

Provided that the draft of the record shall not be published until the 
proceeding under Rule 61 has been recorded. 

(^) On the date lixed for the publication of the draft record, the 
Revenue-officer shall either proceed to the village himself und read the 
contents of the record in the presence of the parties who attend, or he 
shall depute an officer, who shall read out the contents of the record in 
the presence of as many of the parties as attend, and the Revenue-officer 
or the officer deputed by him, as the case maybe, shall at the same 
time inform the parties who attend that the Draft Record will be 
open for inspection for not less tbah one month in the office of the 
Revenue-officer, or in such other convenient place as the Revenue- 
officer may determine. 

Any objection which may be made .to any entry during the period 
named, shall be received and considered by the Revenue* Officer. 
Objections shall, as far as practicable, be made in Form 12 given'* iir 
Schedule I. 
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F.^Disposal of Ohjecticns under section icjA. 

A 

• 63. When an Objection is made within and before the expiry of the 
period of publication of the Draft Record prescribed under Rule 6a {k) 
Regarding the correctness of an entry, or as to the propriety of any omis* 
sion, notice of the objection in Form 13 Schedule I shall be served on ail 
•persons whose interest may, in the opinion of the Revenue*officer, be 
affected thereby, and they shall be called upon to attend at such time 
and place as the Revenue-officer may fix for the disposal Of i 4 te objection. 

If no person attends to contest the objection, and the Revenue-Officer 
is 5 atis 6 ed that the notice of the objection has been duly served on all 
persons interested, the objection may be allowed and the record amended 
accordingly, or the person who made the objection may, if the Revenue- 
officer thinks dt, be called upon to produce evidence in support of his 
objection. 

All such objections shall be dealt with summarily under such instruc¬ 
tions as the Board of Revenue may prescribe. 

G.~^Seii/eMen/ of fiir Rents in eases in jvhich a Settiement of 
Revenue is Mnj^, or is about to bc^ tnade. 

64. If it does not appear to the Revenue-officer expedient to settle 
the rents of tenants of every class in an estate or tenure belonging to the 
Government, the Revenue-officer shill submit a report for the orders of 
the Government under the proviso to section 104 of the Bengal Tenancy 
Act, 1885, as amended by Bengal Act I of 1907. 

6$. In the case of a settlement of fair rents under Part 11 of Chapter 
X of the Bengal Tenancy Act, 1885, when a settlen>ent of revenue is be¬ 
ing, or is about to be, made, the Revenue-offi:er shall serve a notice by 
proclamation and beat of drum, and by posting it, in the presence of not 
(ess than two persons, in some conspicuoiu place in the village compris¬ 
ing the lands under settlement. 

The notice shall be in Form 14 in Schedule 1 and shall set forth that 
on a date nrimed and at a place named, the Revenue-officer will settle 
fair rents in respect of all estates, tenures or holdings, and for 
unsettled lands included in such village. A schedule oiay, when 
the Revenue-officer thinks fit, be appcided to the notice, giv¬ 
ing such particulars as be may think necessary relating to the names and 
numbers of all estates, tenures, and holdings paying revenue or rent to 
Government, and of unsettled lands for which rent will be settled. Such 
notice shall be served at least one week previous to the date fixed for set¬ 
tlement of fair rents. When such notice has been served it shall be held ^ 
that* all persons have, subject to the provisions of Rule 73 « been suf¬ 
ficiently warned of the date fixed : 
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Provided that m cases in which a table of rates is prepared under the 
provisions of section 1048, the notice shall not be* published until the 
table rates has been confirmed under sub-section (j) of that section. 

66. A table of rates shall not ordinarily be prepared when it is 
found that the tenants of the local area In question hold their lands at 
lump rentals, and no rates actually exist, or when the rates are so 
numerous and varied, and are so little dependent on the class of soil, 
that DO table of existing rates can be prepared. When the above 
conditions do not obtain, and it is possible to prepare a table of existing 
rates which are generally of a uniform character and in accordance with 
certain ascertainable classes of soil, a table of rates may be prepared 
tn accordance with the provisions of section 104A (c) • * » 

Provided that when the Revenue-officer is 6f opinion, for reasons to 
be recorded by him in writing, and submitted to, and approved by, the 
authority empowered to confirm the table of rates, that the rents stated 
as the existing rents by the landlord and tenants are not the rents that 
are legally payable, and that it is impossible to ascertain those rents, a 
table of rates fairly and equitably payable may be prepared and shall be 
based on the rates or rents payable in those neighbouring villages, the 
lands of which are fairly comparable with the lands of the village. 

6y. When the Revenue-officer has decided to settle rents in any 
local area on the basis of a table of rates, undef section 104A (c9, he 
shall first prepare a table of existing rates and shall then either maintain 
those ratios or shall proceed 10 enhance or reduce them, having regard to 
the general principles laid down in the Bengal Tenancy Act, 1885, for 
the enhancement or reduction of rents and especially to section 30 (^), (^) 
and {(f). 

68. The table of rates finally prepared by the Revenue-oCcer and^ 
published by him under section 104B (2\ shall contain the particulars 
noted in section 104 B (1) and shall show 

(o) the classes of land as locally known, that have been adopted 
in the fixation of rates ; 

(^) the area, expressed in local measure, for which each rate is fixed ; 

(c]rthe existing rates, if any, taken as the basis of the table of 
rates ; and 

(ifj the rates fixed as fairly and eqeitably payable for that area of 
land of each class of land fer each class of tenant whose rent 
is liable to alteration. 

69. (a) When a table of rates has been prepared under section 104B, 
a ,not^ in Form 1; in Schedule i shall be posted up in the landlord's 
office in the village or in the presence of not less than two persons in 
some conspicuous place in the village, staqpg that the table qf rates wjll 
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be puUished in the village on a day to be specified^ not kss than a Week 
^om the date oTtbe posting of such ootic^ and catling oo ail persons 
interested to attend on the date so specified. 

(^) On the date fixed for the publication of the table of rates the 
Revenae*officer shall proceed to the village and shall explain to so many 
of the parties as attend, the proposed rates and the grounds on which 
they are based, and shall hear and consider any objections that may be 
raised to any entries in the table. Me shall at the same time Inform the 
parties who attend that the table of ratet will be open to inspection for 
not less than one month in the office uf the Revenue-officer, or in such 
other convenient place as the Revenue-officer may determine, and that 
any person who obiects to any entry in the table of riths m ly present a 
petition to him on the subject, within one month of the date of the 
^publication of the table of rates, which will be duly considered under 
section 104B (3). 

70. The Revenue-officer shall record the grounds of his final ordhr 
in every case in which he disposes of an objection to a table of rates 
under section 104 B (4). 

71. In submitting his proceedings to the confirming authority under 
section 104D (4), the Kevenue-officer shall describe the land classification 
adopted by him for the purposes of his table of rates, and shall show in 
tabular form the rates which were found by him to exist for the classes 
of land described, and the rates he proposes to substitute for the existing 
rates, explaining in each case bis grounds for maintaining, enhancing or 
reducing the rates. 

7?. {a) The following Revenue Authorities are empowered under 
section (04B (4) to confirm tables of rates prepared under the Bengal 
. Tenancy Act 

(0 when the total rents to which the table of rates is to be applied 
will not, in the opinion of the Revenue-officer, exceed Rs. r,ooo, * 
the Collector of the District; 

(»') when the total renu in question will, in the opinion of the Revenue- 
officer, exceed Rs. 1,000, but will not exceed Rs. 5,000 the Com¬ 
missioner of the Division ; and 

(iiV) when the total rents in question will, in the opinion of Revenue- 
officer, exceed Rs. 5,000, the Board of Revenue. • 

(S) The fedtowiag Revenue AuHtorities are empowered, under section 
104B (4h to coofirm Settlement Rent-Rolls prepared under the Bengal 
Tenancy Act j— 

(i) in all casu tn which the Settlement Rent-Roll has been prepared 
by an Assistant Settlement Officer, and the Settlement Officer is 
c^the rank ufa.CoUector, the Settlement Officer $ and , 
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lii) in all other cases the Collector or other Revenue Authority to ' 
whom the Settlement Officer is declared by the^oard of Revenue 
to be immediately subordinate. 

73 On the date fixed in the notice issued under rule 65 above, or on 
any subsequent date to which the proceedings may be adjourned^ the 
Revenue-officer shall read, or cause to be read aloud in his presence, 
the name of each tenant whose rent has to be settled, the area of his 
tenancy, and the existing rent, and shall proceed to settle a fair rent for 
every such tenant under the provisions of section 104 A (1) (n), (j), (i) 
or section 104C t 

Provided that when a Revenue-officer proposes to alter an existing 
rent, and the parties have nut attended in compliance with the general 
notice prescribed in rule 6$ above, the Revenue-officer shall serve each 
person interested with a special notice, and the fair rent shall not be* 
settled in the absence of such person until after due service of such 
special notice has been proved. 

74. The Settlement Rent-Roll shall contain the particulars prescribed 
in section 104A (2), and the fair rent settled for each tenant shall be 
entered in it by the Revenue-officer himself at the trine that such rent Is 
settled. 

75 * As soon as the Settlement Rent-Roll has been prepared, it shall 
be published by a notice in Porn) t6 in Schedule 1 in the manner 
prescribed for the publication of the Draft Record in rule 62, and the 
Revenue-officer, or the officer deputed by him to read out the con¬ 
tents of the Settlement Rent-Roll, as the case may be, shall at the same 
time infunn the parties who attend that the Settlement Rent-Roll 
will be open to inspection for not less than one month in the office 
of the Revenue-officer, ur in such other convenient place as the 
Revenue-officer may determine, and that any person who objects to any 
entry in the Settlement Rent-Roll or omission therefrom may present a 
petition to the Revenue-officer on the subject within one month of the 
date of the publication of the Settlement Rent-Roll, which will be duly 
considered under section 104E. 

76. Alt objections presented under rule 69 or rule 75 sh^ll be dealt 
with in accordance with the provisions of rule 63, in (he same way as 
objections presented under section to3A. An appeal presented under 
section 104G (r) shall lie to th* officer to whom the Revenue-officer who 
has passed the order appealed against is immediately subordinate : 

Provided that a second appeal shall lie from any order on appeal 
settling the amount of a fair rent passed by a Settlement Officer or 
Collector under this rule to the Commissioner of the Division, and that, 
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jyhtn the proposed aanual rental of any tenancy exceeds 100 rupees 
a final appeal shall} in all such cases, lie to the Board of 

Revenue. 

4 

77. As soon as the Settlement Reot-Roll has been sanctioned by 
the Confirming; Authority, it shall be incorporated in the record-of*rights 
by the entry of the fair rents settled in a column of the khatian to be 
sec apart for that purpose. 

78. Rules 65 to 77 (both inclusive) shill apply, so far as may be, 
to a settlement of rents under section 112 of the Bengal Tenancy Act, 
1685, as amended by Bengal Act I of 1907. 

Final publuation of the Reccrd'Of’figkts* 

79. When all objections under section 105A have been disposed of 

provided for in rule 63 above, and, in cases in which a settlement of 

t 4 fevenLie is being, or is about to be made, the Settlen^ent Rent*Kol 1 has 
been incorporated in the record*of«rights, as provided in rule 77, and 
the Revenue-officer has corrected the Draft Record in accordance with 
the orders passed by him on such objections or in the course of the 
preparation of the Settlement Rent*Rull, he shall finally frame the 
record and cause it to be published by notifying, in the form sho>vn in 
Form J7 in .Schedule 1 , that its contents will be read out in the village, 
and, when the villag^e is unmhahued in the vill ige in which most of the 
cultivators of the uninhabited village re»ide, on a date to be specified, 
not less than a week from the date of the publication of such notice, 
and by reading it out himself or causing it to be read in the village on 
the date so specified, in the manner prescribed in rule 62, in the presence 
of the parciei or of a$ many of them as attend. 

80. When all the records-of* rights in any local area have been finally 
published, the Revenue-officer shall submit a report to the Local Govern-^ 
meat, containing such particulars as may be necessary in order to enable 
the Local Government to issue a notification under sub*sec(ion (2) of 
section 1036 of the Bengal Tenancy Act, 188$, as amended by Bengal 
Act I of 1907. 

t,^Distribution of copies of the Record-of-righU to parlies interested 

81. [a) The Revenue-officer shall cause to be made a copy of, or 
extract from the record-of rights as finally published in accordance with 
rule 70, and this copy or extract shall bear a certificate, under the 
Revertue-officer's signature and seal, that it is a copy of, or extract 
from, the record-of-rights as finally published. The copy or extract 
shall be made over to the landlord concerned, or where there are more 
landlords than one, to their common agent or common manager, as the 
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caie may be, or if there be uq cofomon ag^t or commoo manager, to/ 
loch person among the landlords as the Reveane**offiler may Uii(Ut.St» J 

(^) The finally published record itself shall b^.made over to the 
Cdlector of the district, and shall bear a certificate that it is the,finaUy 
publish ft record, under the Revenue* officer's signature and seaV. 

(r) An extract from the mord*of*rights as finally peUishbd under 
rule 79 relating to his tenancy shall be given to every tenant under the 
signature and seal of the Revenue officer* and shall bear a cenifiute 
that it is an extract from the record-ofrlghts^as fifigUy published. 

00 Copies of records, or of extracts from them, supplied to landlords 
and tenants under this rule shall be given free or on payment according 
as in the case of each local area the Local Government may direct. When 
payment is required, the sums so recovered shall be adjusted againit 
the expenses incurred on account of survey and settlement. ^ 

(v) If the Local Government so directs, copies of the maps shall be 
prepared and distributed to the landlords and tenants concerned, and 
in such a c»se the foregoin,,' rules regarding copies of, or extracts from, 
the record shall apply to such copies of the maps. 

TVt/ si^tUmeni of fur rrnis on the application of tho part tot nndir 
uciion lOSy anti the IriiU of suits for ike decision of disputes under 
section io6 in cases in which a setiie/nent of revenue it not 
or is not about to be^ made. 

82. When the landlord or tenant applies for the settlement of a 

fair rent, be shall be consideied as plaintiff and the opposite party as 
defendant. The procecding> shall be dealt ivlth as suits and subject 
to the directions contamed in rules 841087 of this Chapter, the Revenue* 
officer shall adopt, as far as it is applicable, the procedure laid dolvo 
in the Code of Civil Procedure for the trial of suits. ^ 

83. When the estate or tenure is managed by the Court of Wards' 

or by a Manager appointed by the District Judge under section 95 
of the .^ct and a settlement of revenue is not being, ur is not about to 
be mode, the procedure laid down io these rules for recording of.aettfiog 
rents shall be followed, the Manager of thfi estate or the tenu^beipg 
regarded as the landlord. ^ 

u 4 
4 

84. When a landlord or teilbnl applies for the settlement of 
rent notice ta Form i8 Schedule I shall be eervtd on every pnfto 
interested in the application togettase with a copy of the application »r 
eairact therefrom, or s&mmary thereof, so far u the applihatioB cot^semi 
such person. , 
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8$. With Ac £0ii9eiA Ae Revtouc-officer, any gumber of tanantf 
octtqyiftf land under Ae same landlord whose in(mst u reconled m ' 
Ad lanw istLCwat tuity U A« samt village may Aake a joint application 
for ihe settlement of rents, or inay'be jmsed as defoinlants in the 
saaie proceeding on a similar application by the Unillordtf 

Provided that if at any time it appears to the Revenue*officer . 
that the qaeetmo between any two of the parties whom one is to 
joined with others cannot conveniently be so jointly tried, be - may order 


a separate trial to be held df that question, or he may past such order, 
in accordance with the Code of Civil Procedure, for the joint or separata 
disposal of the application as he may tbmk fit. 

86. (w) Ot the date need fur the settlement of fair rents, or any 
tnbseqnefit date to which Ac proceedings may be adjourned, the 
R^enue'Officer shall read aloud, or caii^ to be read aloud in his 
presence, the name of each tenant whose rent has to be settled, the aiea 
of Itis tenancy, and the existing rent, and shall ihen piuceed to settle a 
(air rent under the provisions of section 105. 

It) Where a landlord or tenant does not attend, after due service of 
notice has been proved, the procedure may be expAfU, 

{c) Where a landlord or tenant appears and the fair rent is not 
settled under sub section (5) or suo-seciioi 16) of section 105, ch.tt 11, by 
the acceptance by the paities of a rent pioposed by the Revenue-officer, 
or compromise, the Revenue^officer shall record evidence in the manner 
prescribed in clause (/*) of section 148 of the Keng il Tenancy Act, 1885, 
.for the trial of reat-suiis, and shall settle a fair and equitable rent 
accord^tog to law: 

Provided that in imponaot cases the Revenue-officer may, in his 
discreiioo, record evideoce at length. 

(/i) When a fair rent bas been settled under these rules, it shall be 
entered in the kbatian as the rent payable in respect of the holding from 
the date prescribed by section tia 

8y. (t shall not be necessary for a Revenue-officer to draw up a 
separate^ decide UMi regard to the fair rent settled ; but the entry made 
in bis de^eibn 6r schedule attached thereto wiA regard to the lair rent 
•eetla^ fhsll l>e held to be a deaee. 

jg. Proceedings under leClions 105 A and fo6 of the Bengal 
X^oaocy Act, 1865, as amended by Bengal Act 1 of zpo 7 , shall be dealt 
ligith is all respects as suits between Ae parties. 

K^^CorrtcHAn of bond-fide affwi/fowr cr miUukit in iSo 

89. Applications for Ae correctioD of tonA^fUk mnissiopt er tnisiAes 
in 'the record*pf^righti after its deal pubhgirioa at 4 er Rule 79^ when 
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lucb applicalloQS bear on the body of them the admUsion of the party 
or parties affected, shall be received and dealt with in accordance with 
the provisons of section io8A. If the Revenue-officer receiving the * 
application has not been specially empowered under that section, he 
shall forward the application, for disposal, with his report thereon, to 
the Revenue-officer so empowered. The Court-fee payable on such 
applications shall be eight annas. 

FimU RtporU. 

90. The Local Government may, if it thinks fit, direct that a final 
report be written, in English, for each village and each local area under 
survey. 

The report for the village shall show 

(a) the number of tenants of each class, with the area held and rental 
paid by them ; 

Id) the area and classification of the village lands; 

(r) the rental before settlement, and according to settlement, and 
the number of fair rents settled, with explanation of increase or 
decrease ; 

(ff) when settlement of land-revenue is being made, the amount of 
Government revenue before and after re-settlement, grounds of 
assessment and comparison of gross assets with new assessment; 
(«} the rates of rent prevailmg before settlement, and the rates settled 
if any i 

(/} proximity to markets, and facilities for irrigation ; 

(^) village customs, including customs as to payment of village 
officials ; 

[A) arrangements made for maintenance of records; and 
(0 other matters deserving of notice which have been excluded from 
the rccord-of-nghts. 

The report for the whole area under survey shall contain the follow¬ 
ing particulars:— 

(1).—General description of the tract. 

fiscal history. 

(rVi)—Statistical results. 

(fv).—'Comparison of condition of the tract ns regards rentals before 
and after survey. 

(t/).-*Financial results, including approximate division of expenses 
under the heads— 

(a) survey, 

(^} record'Of* rights, and 

(c) pttparatioA and distribution of records. 
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ApplicaHons uttdit SHticn t03 fi>r Survty and Reeori-of- Rights. 

9t. These applications shall be made to the Collector of the district. 

93. The application shall specify—* 

(a) the status of the applicant, vis., whether he is a proprietor or a 
. tenure-holder; 

(^) the particulars specified in section 102, of the Bengal Tenancy 
Act, in respect of which the application is made ; and 

(r) the number of tenants occupying the estate or tenure or part 
thereof in respect of which the application is made, the total rent 
payable by them at the time, and the estimated area covered by 
the application (so far as the applicant is able to give these 
particulars)* 

{a) If the application is made by a proprietor, it shall not be 
admitted unless the name of the applicant and the extent of his interest 
are registered under Bengal Act VII of 1876. 

{d) Jf the application is made by a tenure-holder, it shall not be 
admitted unless the right of the tenure-holder and the extent of his inter¬ 
est is admitted by the superior Undlord or is proved to the satisfaction of 
the Collector. 

94. On receipt of the «ipp 1 ication, the Collector shall forward it to the 
Commissioner with any remarks which he may think necessary. 

95. The Commissioner may call for further information or nay 
require the application to be amended. 

96. If the Commissioner considers that the application cannot be 
granted with advantage to the interests of all persons concerned, he may 
reject it If he approves it, he shall forward the application with an 
expression of his opinion for the orders of the Bo ird of Revenue. 

97. A Cominissioner rejecting an application shall record his reason 
for doing so, and the applicant, if dissatisfied with the order, may appeal 
within one month to the Board of Revenue. 

98. When an application is referred to the Board under rule 96, or 
an appeal is preferred under rule 97, (be Board may call for further 
information, if necessary, and shall pass such orders as it may thick fit 
for allowing or rejecting the application. 

99. As soon as an application is allowed, the Collector shall call 
upon the applicant to deposit eight annas per acre of the estimated 
extent of the estate or tenure or part thereof in respect of which the 
application has been allowed. If the Collector is unable to estimate the 
area, he shall require a deposit at the rate of Rs* 3 for each tenant. If 
the amount does not exceed Rs. 500, the applicant must deposit the 
whole amount in advance. Ifu exceeds Rs. $00, the applicant shall 
deposit the sum of Rs. 506 and shall give sucL security as the Collector 
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mayfeqmre for tbe. pay meat of the balance of the deposit io such instaL 
nieaU aa the Collector may from time to time demand. 

If the amount deposited as above proves more than sufficient to cover 
the cost of the proceedings, the onetpended balance will be refunded on 
their ter minati on. 

ff the amount deposited proves insufficient cover the coat, the 
applicant shall, when required by the Collects, deposit from time to 
time such further sums as the Collector may think necessary for the 
completion of the proceedings. If he shall fail to do so, the proceedings 
tnay be stopped and the order allowing the application csocdled. 

ICO. Id conducting the operations, the Revenue-officer shall proceed 
in accordance with the rules (pr the guidance of officers acting under 
orders made under section loi. 



CHAPTER VlI.^-CEKSRAt Scale or Fees. 

tor. SifVM of For the service of every notice under 

.this Act, not being a notice issued by any Revenue or Civil Court [fees 
fur serving which are regulated by the Court Fees Act, 1870 
(Vll of 167c)], and not being provided for by any other rule made under 
this Act, a pr(»ces$-fee of is annas shall be levied, if the notice he direct¬ 
ed to one or more persons residing in the same village. 

103 . Where such notices arc directed 10 several persons resident in 
diiTerent villages, a fee of 13 annas shall be levied for service in each 
village. 

105. In addition to the above fee, the actual charge which must be 
incurred, if it is necessary to tfavel by railway or boat, or cross ferries, 
shall be levied from and paid by the person at whose iastance the process 
is issued before issue of the process. If a peon carries more than one 
process involving charges for railway-fare, boat-hire, etc., the sum levi¬ 
able shall be chained, in equal shares, upon all the processes so carried. 
The rates at which such boat-hire is to be charged shall be the same as 
those 6xed for.criminal processes under rule Vll of the rules prescribed 
by the ITigh Court under clause (3) of section 20 of Act Vll ^ tSyo, and 
ahall be sufficient only to cover, on the whole, the actual cost of hiring 
boats, or such boat establishment as it may be necessary to maintafo 
for the purpose serving processes of these classes. 

104. If a peon is detained at the place of service for more than 24 
•hours at the request of the person at whose instanen the process was 

4 

rsiued, dr of bis agent, such person or agent sbaU then apd there pay 
.deoniitege at the rate ol s annai a day and obtain a receipt from the 
peoh.^ Uitee this demurrage is paid, the peon shall decline to wait 
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Nc^^d^kn^rr^e shall be charged if the delay was not due to the peraon 
requiring the process or to his ageat. 

105. DipozUs $f Rent—Tor deposits of rent under section 6r (a), 
fees sbail be levied according to the following scale 


• « 

On any sum not exolbdlag 


R«. 

••• 5 

A* 

1 

On any anm exceeding -... 

♦ee 

... fi\ 

2 

but noi exoeeditig v. 


10 / 

On any sum exceeding ... 

e^e 

... 10\ 

A 

but not exceeding ... 

eee 

... 25 / 

% 

On any sua ezoeeding ... 


... 26 

i 


for each complete sum of Rs. 25, and 4 annas for the remainder, provid* 
ed that} if the remainder does not exceed Rs. 10^ the charge for it shall 
be only 2 annas ; 

Provided also that in no case shall the fee exceed the sum of Rs. 5. 

106. Distraint 0/Cr0ps.-^T\\t following scale of charges ia«^pres» 
crrbed,*on account of processes for distraint and sale under Section 134. 

{a) in respect of the warrant of distrain t~8 annas ; 

(i) in respect of each man necessary to effect the distraint and also 
to ensure safe custody where such man is to be left in actual 
possession-*4 annas a day ; and 

(r) in respect of action taken under clause (2), section 126} for the 
reaping, storing or preservation of the crop distrained--^ annas 
a day for every person employed, and in addition actual hire of 
threshing floor or store-house, if necessary. 

In addition to the charges under clauses (a\ (d; and (c) above, rail- 
way^fare, boat-hire, and ferry charges may be levied, when necessary, as 
under rule 103. 





620 


RULES MADE BY BENGAL GOVERNMENT. (App. L 


SCHEDULE L 

Form f. 

APPLICATION UNDER SECTION 8o OF ACT VIII OF 1885. 

(Se^ RuU^ /j.) 

To 

The collector or 

Th$ application of , son 0/ , rtsidint 

of ^for registration of an improvement under 

section Sc of the Bengal Tenancy Act^ iSSy (VIfl of tSSf) 



A. B., 
Landlord, 


Form 2. 

NOTICE UNDER SECTIONS it AND 18 OF ACT 

VIII OF i8&s- 

( 5 ^ Rule S4.) 

(IViori then is a single landlord or common agent or common 
manager.) 






Sob. I.] SCHEDULE I TO THE GOVERNMENT RULES. 6ai 
To 

The collector OF 

Let this notice be served on A. B., resident of , as 

required by section VlII of 188$. The landlord’s fee of Rs. 

, money-order fee of Rs. , and Rs. for serving the 

notice by post in a registered cover and obtaining an acknowledgment 
have been paid into the Treasury : chalan appended. 

C. D., 
Officer. 

To 

A. R. Resident of 

Take notice that the transferor the tenure [or raiyatl holding at fixed 
rates (as the case may be)X specified below, of which you are alleged to 
be the landlord, has been registered, and that the landlord’s fee of Rs. 

1 $ being transmitted to you by postal-money order. If you 
fiiil to accept payment of the sum, it will be kept in deposit in the 
Collector’s Office for three years from the date of the service of this 
notice. During this time, it will be paid to you or transferred to your 
revenue account on application. If it ts not claimed by you within three 
years from the date of service of this notice, it will be forfeited to the 
Government. 


Rwaan. 


% 

% 

10 

R«. A. >. 

& D., 

Rtgiitifing OJSar. 
Ordered that this notice be served on the abovenamed landlord. 

E. F., 
CoZEmAt.: 
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Form 3. 

NOTICE UNDER SECTIONS l» AND i8 OF ACT VIII OF 188?. 

{Su RuU 94,) 

(Whiri there U more (hnn one landlord and no common agent or 
matinf^er\ 

To 

THE COLLECTOR OF 

Let this notice be served on A. E., etc^ residents of , as 

required by section of Act VIII of 1885. A copy for each joint land¬ 
lord is herewith forwarded. The landlord’s fee of Rs, , money-order 
fee of Rs. » and Rs. , for serving the notice by post in a registered 
cover and obtaining an acknowledgment have be^n paid into the 
Treasury : chaUn appended. 

C. D., 

Registering Officer, 


To 

A. B., &c.» RESIDENTS or 


Take notice that the transfer of the tenancy which is alleged to 
be a tenure [or^iyati holding at fixed rates (as the case may be)] as 
specified below> of #hich you are stated to be a joint landlord, has been 
registeredi and that the landlord’s fee of Rs. will be held la deposit 
in the QpUectoi^s office till applied, for bf you, and year co-sharers, or 
some person anthorii^ on your behaU to receive it The amount stands 
to your credit and Irill be paid to you and your co-sharari or transferred 
to your revenue eccount on application ; or it will be sent money* 
order to guy person to vihom you and your co-sharers may jointly 


desire it to be tent 
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■ of the date of eervice of this notice, it iriU be fotf^ited tp <tlM 
Government* 



2 Rma»u. 

1 

I 

•8 


10 

lU. A. p.i 


C. D., 

RegisUring Offictr* 

Ordered thit (his notice be served on the nbove*named landlords. 

E F., 
ColUiter, 


Reverse op the Form. 


9«HaI 

euiDber 

<A 

«a»iuiD« 

Number 

or 

aoblM. 

Ksav oCe^pwItor. 

NARIU of MTVCmA t0 

whom to w BOTTod. 

Detidlo of OMb 
iwoolpti with 
•mooat. 

1 


8 

« 

8 

• *% 

1 
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Form 4. 

NOTICE UNDER SECTIONS 13 AND 18 OF ACT VIII OF 1885. 

{Sh HuU 84 \ 

(Wkfrt ihfTf u a tingU landlord or ce>vt>dbH agent or oommon 
manager, . 

In ihi Court of the of ^ . 

- The collector of 


s • 


1^* this noticp be served on A. resident of 


ai 










[Aff, 1 . 



SCHEDULE I 


required by section Hof Act Vlll of 1885. The landlord's fee of Rs. 

, money*order fee of Rs. » and Rs, , for serving the notice 
by post in a registered cover and obtaining an acknowledgment have 
been paid into the Treasury : chalan appended. 

C. D.p 

/udf^e. 

To 

A. B.| Resident of 

Take notice that the sale of [or the decree or order absolute for the 
foreclosure of mortgage on (as the the case may be)] the tenancy which 
is alleged to be a tenure (or rayati holding at fixed rates) specified below, 
of which you are alleged to be the landlord, has been confirmed (or made) 
and that the landlord's fee of Rs. is being transmitted to you 

by postal money order. If you fail to accept payment of the sum, it 
will be kept in deposit in the Collector's office for three years from the 
date of the service of this notice. Dunng this time, it will be paid to 
you or transferred to your revenue account on application. 

If it is not claimed by you within three year^ from the date of service 
of this notice, it will be forfeited to the Government. 








RiUAKxa. 



I Ila. A. 


C. D., 


Judp, 
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Okdbred that this notice be eer?ed on the abonmanted taodtordk^v;' 

E. 


Form 5. 

NOTICE UNDER SECTIONS 13 AND 18 OF 

ACT VIII OF 1885. 

(Sh Puie 94.) 

(tVAtre t/ure t$ mon tAnn om landlord and no common ogint or 
mani^gir.) 

Jn tht Court of tht , of 

To 

THE COLLECTOR ov 

Let ibis notice be served 00 A. B., e(C., residents of ns 

required by section ^ of Act VUt cf 188$* A copy for each joint land* 

lord is herewith forwarded. The landlord’s fee of Rs. « money>order 
fee of Rs. and Rs. , for serving the notice by post in a registered 
cover and obtaining an acknowledgment have been paid into the 
Treasury : cbatan appended. 


C. D., 
/udgf. 


To 

A. B., ETC, Residents or 

Take notice that the sale of [or the decree or order absolute for the 
foreclosure of mortgage on (as the case may be) ] the tenure (or raiyati 
holding at fixed rates,) specified below, of which you are alleged to be a 
joint landlord, has been confirmed or made, and the landlord’s fee of 
Rs. will be held in deposit in the Collector's office till applied for by 
you, and your co-sharers or some other person authorised on your behalf 
to receive it The amo^ stands to your credit and will be paid to 
you and your aneliarers or tra&sfened to your revenue account on 
application ; or U wiU be sent by money«order to any pereoa to whom 
you and jwf co*etiErtrt may jointly desire it to be sent If the 
amount is not claimed by you wUhm three years of (he date of service 
of ibis notide, it will be forfsHed to the Government. 

40 


V 
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SCHEDULE I 


[App. I. 



r. I>.. 

jwifit. 

Ordered Ihnt thts notice He scrve<1 on the abovenemed 1and]ord«. 

R. y\ 

ColUclor. 


Form 6. 


(j) NOTICE UNDER SECTIONS 15 AND ig OF 


ACT VlIJ OF iggs. 


(Set Rule 24). 

(Where there u siMj^le fnntilorU or cornmo/t o^ent or common 
manager.) 


To 

Thr collector or 

Bb pleased in cause this nut ire to be served on A. B., resident 
of The landlord's fee of Rs. , money* 

order fee of Rs. and Rs. for serving the notice by •• 

pose in a registered rover and obtaining an acknowledgment are 
deposited herewith. 

C. D., 

Teuure^holdir or raiyat 

holding ot fixed rotes. 
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A. B., RRsiDErJT OP 

Take notice thnt 1 have succeeded to the tenure [ur ratyati holdinjf 
at fixed rates (as the case may be}], specified belowj of which you are 
the landiord and that the landlord's fee of Rs. is being trans* 

mirted to you by postal money-order If you fail to accept payment of 
the sum, it will be kepi in deposit in the Collector’s office for three years 
from the date of ihe service of this notice During this time, it will be 
paid to you or tfan$ferre<t to your revenue account on appiicaiion If 
it is not claimed by you within three yeats from the date of service of this 
notice, it will be forfeited to the Government. 



C. D., 


Rfsideni of 


Ordered that this notice be served on the abovenamed A. B. 

E. \\s 


ColUct^r. 
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SCHEDULE I 


fAPF. 1. 


Form 7 . 

NOTICE UNDER SECTIONS IJ AND i6 OF ACT VIIl OF 1885. 

{See Rule 24) 

{Where there u more than one hutdlord and no common agent or 

manager.) 

To 

The collector of 

Be pleased to cause this notice to be served on A. B., etc., residents 
of A copy for each joint landlord is herewith submitted. The 

landlord's fee of Rs. , money-order fee of R$. and Rs. 

for lervint^ the notice by post in a registered cover and obtaining an 
acknowledgment are deposited herewith. 

C. D, 

Tenurt’kolder or raiyat 

holding ai fixed roles, 
To 

A. B., etc., Residents ok 

Take notice that I have succeeded to the tenure [or raiyati holding 
at fixed rates (as the case may be) ], specified below, of which you are 
a joint landlord. The landlord's fee of Rs. will be held in deposit 
in the Collector's office till applied for by you, and your co-sharers 
or some other person authorised ou your behalf to receive it. The 
amount stands to your credit and will be paid to you and your co-sharers 
or transferred to your revenue uccouut on appllcattun ; or it wilt be 
sent by money order to any person lo whom you and your co-sharers 
may jointly desire it to be sent. If the amount is not claimed by 
you within three years of ihe date of service oi this notice, it will be 
forfeited to the (lOvernment. 
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C. D., 

Rtsideni of 

Ordbred chat this notice be served on the abovenaoied A. B. 

. E. F., 

CoUutpr, 

Form &. 

NOTIFICATION UNDER SECTION 87 OF ACT VIII OF 1885. 

{Sit Rule 37.) 

To 

The collector of 

Whereas the holding meniiooed belo'v, and hitherto held by C. D., 
resident of , has been abandoned by him without 

notice to me and without arranging for the payment of the rent thereof, 
1 hereby notify that L have treated the holding «as abandoned, and that 
1 am about to re«enter upon ii accordingly. 

Dated *1 


Landlord. 


Schedule of Property, 



Form 9. 

Requisition to Collector for a •oerified or certified copy of or extracts 
fronu, the record'Of rights under section i48{hr) of the Bengal Tenancy 
Act^ /SSy^ as dfnended by Bengal Act / of igoy, 

(Role 39.) 

Be pleased to furnish to this Court 00 or before the 
a certified copy of, or extract from, the record-of-rigbts relating to the 
undermentioued tenancy, which is required foi^ reference in suit No. 
of . 

A n. 


4 
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SCHEDULE 1 


[Af?. 1. 






1 

Name of 
l.andldrd 
at the 
daU of 
piihlica* 
lion of the 

ireorri'of- 

lights. 

1 

Number of 


% 

ij 


i 

1 

Tan si 

; Name nf 

khowat or khatian 




1 

number 

1 tenant 

or left'rence to 



Thana. 

Than A. 
numher. 

1 

and, if 
revenue 
free, 
Register 

at the date 
nf pubbea- 

tiun <if 
(till* record• 

other document 
farming part 
of ihe ruoonl of 
rights of which 
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number. 

1 of-righta. 

copy or extract 
is required. 
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' 

4 

1 

5 ' 

1 
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r 

8 



1 


1 

i 

1 

1 



The copy required h sent herewith. 

C. D., 

Coih<tort\ff Rtcord-ketper or 
other offico'y •luthoriatd to tiriify copie 

Copy rrrcivcd. 


H. F., 

Sarishtadar, Civd Court. 

Form 10. 

Notice of DiXte of Attestation of the Records. [See Rule so (a), ) 

NOTICK to the proprietors, tenure-holder^, i;«ndlorcl<, r;iiyats, under- 
raiyats, and occupants of— 

Village [’argana 

Thana District 

Thana No. or Revenue Survey No. 

Take notice that under the powers vested in me by the Bengal 
Tenancy Act, 1885 (VIH of 1885), and the rules made thereunder, I 
shall, on ihe day of 190 , at 

, proceed to attest and complete the record-of*rights in the above- 
mentioned village. 

You are hereby required to attend before me at the above-mentioned 
time and place, or at any other time and place to which the proceedings 
nuy be adjourned, and to produce such evidence, written or oral, as you 
may have to offer on the subjcci-maUer of the proceedings. 


Revenui^officer, 
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Form n. 

Notice for dnijt publication of the record. [See Rule 63 (a\ 

Chapter Vf of the Rules!\ 

Notice to the proprietors, tenure-holders, landlords, raiyats, under* 
laiyats and occupants of— 

Village Pargana 

Thana District 

Thana No. or Revenue Survey No. 

Ta^e notice that as the attestation of the record of the above-men* 
lioned village has been completed, the Draft Record will be published 
by Its contents being read out in the village on the 

All persons interested are called on to attend on 

this date. 


Rri'enui'officer. 


Form is. 

Objection under section tOjA of the Bengal Tenancy Act. 

\See Rule 69 (^), Chapter Vt^ of the Rules ] 

Village. Pargana 

Thana. District 

Thana No. or Revenue Survey No. 

Name of objector, with fathei’s name, caste and address. 

Name, father's name, caste and address of person in whose khatian 
the entry objected to has been m.*idc, and number of khatian, if known. 

Statement of entry objected to, with details of objection. 

Statement of relief sought. 

Signature of objector, with date of tiling. 


Form 13. 

Notice fixing the dale for the hearing of an objection under 
Section JO^A of the Bengal Tenancy Act {See Rule 6 ^.) 

By order of the Settlement Officer at 
District 

Case No. op 190 . 

IN THE COURT OF 


Objector, 
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SCHEDULE 1 . 


Uf». 1. 


Noitce to 

Wekrkas an objectioa (copy oi which is aonexed) under seciioa 
103A <0 the Bengal Tenancy Act has been hied, and the date of its 
disposal has been fixed for the 190 , you are hereby in¬ 

formed that you should^ on the dayltxed. appear personally or by agent 
in this Court at at o'clock to produce any evidence you have. 
In case of your failiog to appear at the time fixed, orders will be passed 
according to law. 

Datrd Month (90 . 


Form 14 

AV//Vr for iittUment of fair rents in connection with a HitUmtnt 

of tfu land revenue (See Rule dj) 

Notick to the proprietors, tenure*holders, landlords, raiynls, under* 
raiyats, and occupants of*^ 

Village Fargana 

Thana District 

Thana No. nr Revenue Survey No. 

Take notice that on at 1 shall proceed to flx 

fair and equitable rents for all the tenants of the above-mentioned village. 
All persons interested or c’onceraed are called upon to attend at the 
place named above on the date specified. 

Htvenve-o^cer. 


Form 15. 

Notice for publication of a Table of nUet [ 5 ^^ Rule 69 (tf)J. 

NonCK to the proprietors, tenure-holders, landlords, raiyats, uuder- 
raiyats, and occupants of— 

Village Pargana 

Thana District 

Thana No. or Revenue Survey No. 

> 

Take notice that a table of rates for the above mentioned village has 

4 

been prepared, and that it will be :»ublished io the village on the 

day of * All persons in* 

terested are called upon to attend on the date specified. 

Retenue-qficer^ 
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Form 16. 

NoHct ftfr tki pubtic^ion of asSettUmtnt R^nt^RoU RuU 

Notice to the proprietors, teaore^bolders, Undlorde, raiyaU, under- 
raiyats, and occupants of—* « 

Village Pargana 

Thana District 

Thana No. or Revenue Survey No. . 

Take notice that fair rents having been settkd for all tenants in the 
above-mentioned village, a Settlement Rent-Roll has been prepared 
and that this Rent-Roll will be publisherl by its contents being read 
out in the village on (he All persons 

interested are called upon to attend. 

Revfnttc-ffffictr. 


Form 17. 


NoHct for finnl puhHc<tiion of the Record. {See RuU yp). 

Notice to tbe proprietors, tenure-holders* landlords, raiyais, under- 
raiyais, and occupants of— 


Village Pargana 

Thana District 

Thana No. or Revenue Survey No. 


Take notice that all objections under section 105A of tbe Trnancy Act 


(The words in 
ilalioe aie to be 
omitted io cssea 
in which a set¬ 
tlement of land 
revenue is not 
being made.} 


having been deciJeU by the Revenue-officer and the 
Settlement Rent-roll having been incorporated in the 
record-ofri^htSy the record of the above mentioned vil¬ 
lage has been finally framed and will be published by 
Us contents being read out in the village on the 


All persons interested are called on to attend on date. 


Revenue-officer, 


Form 18. 

I 

Notice for sttviceen persons interested in an application made by 
landlord or tenant for settlement of fair rents. 

[See RuU S^]. 

To 

WHSRBa^^^vm state name, description and address of applicant pr 
applicants) ^tSS^bave made an application, in which you are interest- 
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ed, for the settlemeot of a fair rent for lands in village « 

a fcopy of theappUation ' Vi A 

M ivuUinlng(tucb nf theapjilicutiun wcoiiMrn jou ^ served on 


you, and you are hereby summoned to appear in this Court in person 
or by duly-authorised agent at o’clock on the 

at for hnal disposal of the application. In default 

of your appearance on the day mentioned, the application will be heaid 
and deterinined in your absence. You should bring or send by your 
agent on the day fixed any documentor evidence on which you intend 
to rely. 


R<v€nut-offic(r. 
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DlAfHICT 


]i\ KliVf AS 


nmtiiiT'M 


tiAKKI WA 


Mlt^KANiUK 


Il.iUOir LY 


84>Faboanas. .. 


NAI^Ui 


SCHEDULE II. 

{Referred io in Rale 4.) 
BURDWAN DIVISION. 


1 
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prtuol to bo 
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H<>wr.ih 

ditto 

Du. 

4 • 

1X«>wrah. 

. Ulubarla 

ditt«> 

Do 

• 4 

Ulubnria. 


PRESIDENCY DIVISION. 


1 


Sadar AubdmBloQ 
Hnneat &i>d BMrafkpurl 

Kubdivisi^ntA. I 

Diuano&d Harbour mih- 
dlritiou. 

Huirhat aubdlvUlon •• 


BadAr lubdirlAioB 
Ranagbat diMo 
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Chiiadanfa ditto 
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Uo. 

Do. 

t>& 


Btfv 

Do. 

Do. 

Do. 
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# I 
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0 « 

a a 
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<Bl»topare. 
tfngm Hat 

BaduHa. 


QoaH. 

Ranaffhat. 

KallaoaMr. 

Chuodaunt. 

Hahadurkball. 
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(Afir. I. 


PRESIDENCY DIVISION—. 
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PATNA DIVISION. 


Pativa 


G*va 


BIIAIIAIAO 


SiuUr fliibdivlAlrm, cz* 
cludli>ff thniio Muter. 

J iftdhii iip4jiiid 

Ulce ioW'Uod 

1 MarooffAtiJ. 

B«rb •ul.divWon 

Mftiai up'lnnd 
lliea low Utid 

[ lUrb. 

nib&r ditto 

MNr>i« n|vlAnd 
Hloo low^nd 

1 filhisr. 

tn&ftpur ditto with 

tha2i» MftDcr. 

BuHey np-Uod 
lUoQ luW'kud 

1 Dinnpdr. 

Sadftr Aubdlvlaiofi 

WbeAt UP'lAAd 

Bleo low*lAUd 

\ <9A7r. 

(?AW«dob ditto 

tVhoAt up>Und 
llico loW'Und 

^ NawAdAh. 

JohAOtbod ditto 

Wbeat up*lAnd 

HiCO lOW'iADd 

^/AhAOAbtd. 

AumogAbod ditto 

Vheftt Qp<lAod 

Bioe low-hi&d 

AumfAbad. 

RodAr eubdlelelon 

WhoAt up-Uad 

Bloo 1oW‘lMd 

Amh. 

Boiv ditto 

WhcAt (i^lAnd 

Bloe loW'lAod 

Buw. 

Btiumm ditto 

WbOAt 01>*lAOd 

Rico lOW-lADd 

1 SiAinuB 

BbAbhn* ditto 

WhOAt UP'lAIld 

Bloo low.lud 

^ BbftV^uA. 








Bon. n.} 


TO GOVERNMENT RULES. 


«37 


PATNA DIVISION-Cmu^ 
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IApp. I. 
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Forms to be used in the preparaiion of the settlement record. 
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Ko. 8. 


Kkiwat (Part III) of interests of Ptanidar^ Thikadar^ IJara^ 
dar^ OT other tenure^holders. See Rule 4S(b), Chapter VI^ 
Tenancy Act Rules.(^j 

Village No in Collector's Register C. Pargana Thana, 

'riiana No. District 
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APPENDIX III. 

HIGH COURT RULES. 


FuUs under section 200, 

r. Every rnan^iger, appointed under Chapter IX of the Benttal 
Tenancy Act» shall in all matters act in accordance with such orders a$ 
may, from time to time, be Issued by the District Judge. 

i. The manager shall piy the Government revenue, rent and other 
demands of the like nature, as also all just liabilities upon the estate, in 
due and proper time. 

3 . No manager shall have power to sell or mortgage any property, 
nor shall he grant or renew a lease for any period exceeding three years, 
without the express sanction of the District Judge. Provided that this 
rule shall not render valid any lease for a shorter time than three years, 
if the District Judge directs by a written order that his sanction is to be 
obtained as regards all leases granted by the manager. 

4 . The manager shall apply for the sanction of the District Judge to 
any act which may involve extraordinary expense. 

5 . No manager shall have power to compromise any suit or relin¬ 
quish any claim without the express sanction of the District Judge. 

Rules under Chapter XIf. 

6 . Ail applications to distrain shall be presented and heard in open 
Court. The examination mentioned in section 173 , sub-section ( 2 ), shall 
be on oath or afhrmation. 

7 . All such applications and all notices of distraint under section 
141 shall be entered in a register to be called the “ Distraint Register,” 
which shall he kept in the form annexed. A copy of every such applica¬ 
tion, to be furnished by the applicant, shall be given to the officer 
appointed to make the distraint, and a copy of the notice under section 
141 , to be similarly furnished by the applicant, shall be given to the 
officer placed in chdrge of the distrained property. 
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8. The officer deputed to make a distraint under sectton 124 or to 
take chi^e of product distrained Adtr section 141, must in al) casts be 
able to read and write the language of the district 

9. The written demand under section 1351 shall be framed in fccord' 
ance with entries contained in the application or notice referred to in 
Rule 2» 

10. The noti6cation of distraint directed in section 124, Act V11I» 
288$, shall be published by fixing up in a conspicuous part of the holding 
or other place, in which the produce is, a notice that such produce 
been distrained, and by proclaiming at the same time the contents of die 
notice by beat of drum. 

21. The notice shall specify the name of the person at whose instance 
the distraint i$ made, the name of the defeulter, the name of the person 
in whose charge the produce has been placed, and the amount of the 
arrear due, and it shall direct any person intending to reap, gather, ok 
score the crop or produce, if unreaped or ungathered, or intending to do 
any other act necessary for its preservation to give due notice of hit 
latention to the person who has been placed in charge. 

I2» The notice shall be fixed up in the presence of not less than two 
persons, in addition to the agent of the distrainer, who points out the 
crop or produce. 

13. In the event of it being necessary for the distraining *ofiicer, or 
the officer placed in charge of distrained property, to reap, gather, or 
store any crop or produce, or to do any other acts for the due preserva¬ 
tion of the same, as provided by section 136, the person at whose instanct 
the distraint was made shall advance the funds necessary to this end. 

14. The officer holding a sale under section 131 shall*^ record a de 
scription of the property offered for sale, the names qf all persons bidding 
for the same, and the amount bid by each ; and, if the sale is postptRied, 
he shall record an order to this effect, and shall then and there notify the 
place where, and the time when, the sale will be held. 

• 

1$. When the sale is concluded and the sale proceeds are realised, 
the officer who held the sale shall, after paying the costs of the distraint 
and sale, as directed in section 134, forthwith pay the balance into 
Court '* 

16. The c^cM’ holding the sale shall take separate receipts for all 
sums paid by him as costs of the distraint and sale under section 1I4, sub* 
seetioo (1), and if the person giving the receipt is unable to write, the 
receipt shall be attested by some person able to do so. 

A t 

17. When a distraint is withdrawn under section 136, the notification 
of distraint, published under section 134, shall be taken down, 
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18. All officers depated to distrain property under this Chapter shall, 
if there is a post office in the vichiity, report to the Court by letter im* 
mediately the distraint is made, or, if there is no such post office, shall 
immediately on his return, report in writing the nature and extent of the 
crop or produce distrained, the day on which the distraint was made, the 
name of the person (if any) placed in charge of the crop, and the day 
fixed for the sale, or if the sale has taken place, the day on which it took 
place. He shall also, immediately on his return file an account of all 
money received and disbursed by him, together with the receipts for the 
same and the record of the biddings at the sale, if a sale has taken place. 

19. Every person, distraining produce by virtue of the authority con¬ 
ferred on him under secnon 141 of Act VIM, 1885, shall give notice of 
such distraint to the Civil Court having jurisdiction to entertain an appli¬ 
cation for the distraint of such produce, in a tabular form which shall con¬ 
tain the following particulars 

ia) The name and address of the person at whose instance the 
distraint was made and a description of his interest in the pro¬ 
perty, whether as proprietor, tenure-holder, or raiyat. 

( 6 ) The name of the defaulter, and of the place in which he resides, or 
was known to be last residing. 

(r) The amount of the arrear with interest, if any, and the period in 
respect of which it is claimed. 

(rf) The holding in respect of which the arrear is claimed, the bound¬ 
aries thereof or such other particulars as may suffice for its 
identification. 

t 

4 

(f) The description .and approximate value of the produce distrained 
and if the same has been reaped ur gathered, the place in 
which it is stored. 

(/) The name of the person by whom the distraint was actually 
made, and the name and address of the person in whose charge 
the produce has been pl.iced. 

The dace on which the distraint was made. 

(ii) If the crop or produce is standing or ungathered, the time at which 
it is likely to be cut or gathered. 

PulMod jo tbe OiMtie /ndu, 7lh Augu$X, ]SSii, Pari TI, 470, and 471, and 
ill th* Mfvtfa OfUtiU, the Joly, JSSC, Part I, 800 and 887, 
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ISSUED BY AUTHORITY OF THE HIGH COURT 
OF JUDICATURE AT FORT WILLIAM 

IN BENGAL. 

(CivU.) 

JiuU No 2 of jgo 6 . 

Rules made with She approval of (he Governor* General in Council under 
SeefioH Bengal Tenancy Act^ VII I of 1BS5 

1. Notwithstanding' section 644, Code of Civil Procedure, in original 
decrees in suits between landlord and tenant for the recovery of rent, in 
the place of Form No. 127 (Simple Money Decree) prescribed by the 4th 
Schedule of the Code of Civil Procedure, the following form of decree 
shall be used 


In the Court of 

Rknt Suit No. or 19 . 


versus 


PlainHf. 


Defendant, 


Claim for Rupees on account of rent 

for the period from ’ to at the yearly rent 

of Rs. in respect of land held in Mauza , Pargana 


In the presence of the parties on* it is ordered and 

• Enter here decreed that the sum of Rupees (which 

date of Judg* includes rent calculated at a yearly rental of Rs. 

and interest at \i per cent., damages at 
per cent.) be paid by to together with 

interest at per cent until realization and that costs be paid as 

directed at the foot of the Schedule given below, 
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Costs of suit. 


PlaioUfif. 

1 

Amount. 

1 DetendMli. 

Amount. 

d 

Ri. 

A. 

P. 


1 

Ka. 

A. 


1. Stamp for plaint . 




fitamp for power . » 

1 



2. Stamp for power • . 

• 



Stamp for peUtion 


1 

1 


8. Stamp for Exhibits . 



1 

Pleader’s fee ... 

1 




4* Pleader’s fee on He. . 

1 




1 

Subeifftence of witnesses 




1 

5. Subeistenoe for witnee* 
see for attendance. 


1 


Service of prooeae 

1 



6. Service of prooeae . . 


1 

1 



. 



Total . 




Total . 

1 




Cost Rs. payable to with interest at 

per cent, until tealbatioo. 

NotUt U> taki back documtnis. 

Tbe parties in this case are hereby required to take back, as soon as 
this decree shall have become final, tbe documents produced by tbris 
which are exhibits in the case. If they foil to take them back, the 
documents will be destroyed, ejtber when the record is destroyed, or on 
the expiry of one year from the date of this decree becoming final (Rules 
35, 35A and 35B, Chapter HI, pages 81 and 83 of tbe High Court’s 
General Rules and Circular Orders, Civil). 

Signature of the Fnsiding Officer. 

2. Notwithstanding the provisioju of section 206 of tbe Code of Civil 
Procedure, it shall not be necessary |ot a Court in suits between landlord 
and toiant for the recovery of rent to draw up a formal decree as required 
by that section in suits wher^, 

(m) tbe suit is dUmiesed for default in the absence of both parties, 

4 

and 

{b) the claim is satisfied before tbe date of hearing of such suit 
has arrived. 

3. Notwithstanding the provitioos of section 579, Civil Procedure 
Code, It shall not be necessary to ioclude in the decree of tbe Appellate 
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I 

Court in suits between landlml |ad tenant for the recovery ol rent, the 
memorandum of appeal required by that section. 


Mimo 

Copy forwarded to the Uistrict Jud^e Of for 

iDformatioD and guidance, and few the guidance of the Courts subMdisate 
to him. 

HIGH COURT. 

Enqusk Defartmbnt. 

Civil 

71U sSik Ftbru^ /pod. 



^e/u/rar. 
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APPENDIX iV. 

REVISED RULESO) FOR THE REGISTRATION OF DOCU- 
MENTS UNDER THE BENGAL TENANCY ACT, (VIII 
OF i88s)(a) AS AMENDED BY ACT I (B. C.) OF 1907. 

I. The seccions of tbe Tenancy Act, which refer to the registration 
Leading provi- of documents, are sections 12, i8, 83, 175 and 

176. 

Section 12 has been amended by Act VIf I of 1886, and has reference 
only to the transfer of a permanent tenure by gift, voluntary sale, or 
usufructuary mortgage, /. c, where the mortgagor delivers possession 
and authorises the mortgagee to retain the rents and profits acciuing 
from the property mortgaged [section 58 (ti) of the Transfer of Property 
Act, IV of 1882J. 

Section 12, as further amended by section 5 of Act I (B. C.) of 1907, 
lays down that the landlord’s fee is to be transmitted to the landlord by 
the Collector and the costs necessary for the transmission should be paid. 

Section 18 enacts that a raiyati holding at a fixed rent or fixed rate of 
rent is subject to the same provisions with respect to its transfer by gift, 
sale or mortgage, as a permanent tenure. 

The period allowed by section 17$ for the registration of a certain 
class of documents expired on the 31 st October, 1886, and after that date 
their registration was barred. 

Section 176 relates to the notiiication of incumbrances to the landlord. 
For definition of the term “incombrance,” see section i6r. 

2, A document presented for registration under sections 12, 18 and 
R xani i natiuii of ^ 7 $ > ^ exam i ned wi th referen ce to Regi strati on 

tho deed. Kule 41, and next with reference to the particular section 

of the Tenancy Act under which it is presented. Care should be taken 
not to carry out the procedure under sections 13 and 18, unless it appears 
on ihe face of tJu (Ueditself tenfire transferred is a permanent 

tenure, or that the holding transferred is a holding at a rent or rate of 
rent, fixed in p€rpetuity,(*) 

(1) The riiltf of tho llcgtRtmMon UcpvUneDi for the roetetnitlon of docunieiite under 
Ihe heugei Tenanrj Act h£d aot boon inibIkBhod in the when thie worX ha<l to Ho 

aep t to praan. Theae aradnUt^retl^ed rulM received fros the Isapcctor GonenUof Kegia* 
tratlon. It is undortcoo<l mrw ehanget luy be made In them. 

<S) Shc (joTt. Nfltiftmtiou No. 1149 r., dated Slat. UArob, 1898, inablUhed In the Caleult^ 
QantU of Maroh 2Srd> 18V8. l^irt 1, 9SS. 

^8) Kulo8, Hiatlag totfae reolatrttiODanf deada oftmuAferof rnetlonal nherea of temiroi 
or holdlnga, wm vUhdravn bf Uert NvU, No. 188J P., dated lOtb Bept., 3899, publlahed in 
the CdlcuiUi OoMilt, of Beirt. 90(h, Pari I, p, 1888. 
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3* Wb€n a sub-lease executed by a raiyat purporting to create a 

term exceeding nine years is presented for registration^ 
it shall be returned at once with a notice to the following 
effect recorded on its back, viz,, afinthsibU under 
sud-section af section 9 s of the Bengal Tenancy Act}* 
The note shall be signed, sealed, and dated by the 
registering officer. The order of refusal will be entered in Book II. 

4. In certifying the admissibility to registration of a document 
Endorsotuent n! presenwd for registration under these Rules, the regis- 
oertificAte of tering officer shall quote registration Rule 41 as well as 
admisaibility. parttcular section of the Tenancy Act under which it 

is admitted. Thus : Admissible under Rule 41 ^ nlso under section of 

the Bengtl Tenancy Act Correctly stamped under the Indian Stamp Act 
Schedule , No 

The fees levied shall be noted below the certi6cate of admissibility in 
the following manner, viz 


Refusal of 
registmtioa of 
Bubde&set eze- 
oQted by ratyate 
creating a tern 
exceeding nine 
years. 


Fees paid A 
Ditto U 

Landlord’s fee 

Process fee including peon's 
hire (in court fee stamps) 

Application fee (in court 
stamps) 

Peon’s charges 
Money-order fee 


Rs. A. RS A. 

1 o 
... I 4 

- 2 4 

2 O 

boat 
... o 15 

fee 

«•» o 8 
... o 8 
... o 2 


Total 


6 5 


Sub-Regisira r. 

5. The amount of landlord’s fee, process-fee, application fee, peon’s 
Keoeipte for charges and money-order fee, shall be entered in the 

printed receipt for the document granted under seciion 
52 of the Registration Act. In calculating the amount of landlord’s fee, 
pie should be omitted. 


6. The document shall be entered in the registration fee-book in 

order of presentation in the same manner as any other 
document presented under the Indian Registration Act. 
The registration fee shall be credited in column 7 with 
the necessary details, and t%c;luded m the total of other 
registratJOD fees tor credit to Government The serial 
number of the document in the Tenancy Act fee-book shall be noted in 
the column of remarks of the registration fee book with letters T. A. for 
reference. 


All doGaments 
to be entered in 
the ordinary 
Regist ration 
Foe-book, 


42 
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Application for the issue of processes under sections ts and i3, 
Proetetndap' should bear a Ctpirt^Fee Stamp of Eight annas under 
plieiflon fee*. vt i (b) Schedule II of tl« Court Fees’^Act, VII of 
xS/a Fees for processes including peon's boat hire shall be paid in Court' 
fee stamps* The Court^fee stamps shall be affixed to the applications for 
issue of processes, an endorsement being made on the processes is6oed> 
certifying that the fees have been paid, and the applications being retain* 
ed ioT the offices of the registering officers. Tbe stamps shall be cancel]* 
ed by the registering officers in the manner prescribed in section 50 of the 
Court'feeV Act, /. e., by punching out the figure*head $0 as to leave the 
amount designated on the stamps untouched. The pieces punched out 
shall be immediately destroyed. 

8. Money«order fee at tbe usual postal rates should be realized at the 


Peon's charges 
and money- 
order feet/ 


time of registration to enable the Collector to remit the 
landlord's fee to the landlord under paragraphs {4) and 
(5J of Appendix B. Process fees shall be levied accord* 


ing to the instructions in paragraphs (1) and (2) of Appendix A. Charges 
on account of peons' rai1way*fare, boat-hire or ferry-charges shall be 
levied according to the Rule quoted in paragraph (3) of Appendix A, 
subject to the instructions of the Collector of the District. 


9. Landlords' fees, process-fees, application-fees, money-order fees 
Tenancy Aet charges, on account of peons' railway-fare, boat- 

Fee-book. Itire, or ferry charges, shall not be shown in the 


Registration Fee-book, but shall be shown separately in a fee-book called 
the Tenancy Act Fee-book. 


» 


Tenaftcy Aci F^^-bocA 
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10. Colamo I of tb« Tenancy Act fee*book sbould be filled up on the 
Mode dl flUiflg presentation of the document, whether the particular 

up Tenancy Act y notice is ready or not The oumb^ to that column 
fee-book. should be transferred to the notice when it is ready. 

CcluRiDS 3 to 9 should also be filled up immediately on the presentation 
of the document. Columns 10 and ti should be filled up on the date on 
which the notice and landlords* fees are sent to the Collector or the 
Subdivisional officer, as the %ase may be. The re^steriog officer sbould 
affix his initials to each entry in column it of the Tenancy Act fee-bocdc 
The serial number of a copy sent under section 176 should be entered in 
the column of remarks. 

11. Columns 7, 8 and 9 of the Tenancy Act Fee-book shall be totall- 


Dally totals to totals of all cash receipts-^tbat 

be posted io is, all receipts, except process fees, including boaNhire 
oeeh-book. a ppl lea lion-fees which are paid m court-fee stamps 

—bhall be posted in the cash-book under the heads of landlords^ fees. 


Preparations and fef'warding of NoHca UfuUr seetions 19 and iS of 
the Tenancy Act. 

IS. In the case of documents relating to the transfer of tenures 
under section 13, or ot raiyati holdings at fixed rates under section 18, 
notices shall be prepared in accordance with the Rules ifi Chapter V 
of llie Government Rules under the Tenancy Act, reprinted in Appendix 
6| as soon as execution has been admitted and the executant identified, 
and the endorsements referring thereto have been recorded. The form 
of the notice is shown in Schedule 1 of Appendix ii. 

13. When two or more persons are joint landlords and have a 
common Agent or Manager, only one notice should be issued and a 
single process fee levied. 

14. The notice referred to in the preceding rule should be served in 
the manner directed in Appendix H. Postal charges for sendifig copies 
of notices under Sections is and 18 ot the Bengal Tenancy .Act to 
landlords should be met from, and not added to, the process fee. Postal 
charges for sending copies of notices to the Collector for transmission to 
laadtords sbould be debited to the Registration Department, and those 
that may be incurred for their despatch to landlords from.the Collecionue 


should be met by the CoUector. 

1$. Ail notices or copies of notices shall be prepared in' duplicate 


Notios, Ao«, 
how to be for¬ 
warded. 


and sbnll, with peons* chatges, and money order fee 
be forwEQled to the CoUector of the district or the 
Subdlvieioual Oflkerof the lubdivieion, as the case 


may be, in which the Registration Office is situated, for service upon 


\ 
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the landlords under a covering letter. The form of the covering letter 
and of the notice will be found in Appendix 6. 

The landlord’s^es will be forwarded to the Local Treasury Officer or 
Sub'Treasury Officer of the district or sub-division, as the case may be, 
in which the Registration office is situated under a covering letter to the 
following effect 

To-The Officer of 

Sia, 

Please receive for deposit Rs. " ■ ■ ■■■, being the amount of 

landlords’ fees deposited by...for payment 

to_, the landlord, or to some person authorized on his 

behalf to receive it. The amount should remain at his credit, and should 
be paid to him, or sent to him by money order, or transferred to his 
revenue account, on application by him. 

I have, &c., 

Serial 

number of Name of 

notice landlords. Their addresses, 

sent to 
landlords. 

5 ^ 

57 

5 « 

Total ... 


r6. When it is necessary to issue more notices than one, only one 
Copies of ori* serial number should be entered in column r of the 

ginal notioe. Tenancy Act Fee book. There will thus be one 

original notice in which the names of all the proprietors concerned will 
entered, and as many copies of this original notice will be made as are 



necessary, each copy bearing the serial number of the original notice. 
Draft copy to copy of the original notice shall be filed 

be filed in the for reference in the Registration office, a note being 


office. 


made upon it of the number of copies sent. 


'Notioes for 
landlords in Cal- 
eutta. 


i8. Notices for lant^ords in Calcutta should 
be sent to the Collector of the 24-PargAfias for ser¬ 
vice. 
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79. Landlord’s fees shall be remitted to the Treasury Officer with 
Remittftooe of same rettutarity as is required in the case of remitt- 
landlords' fees, ance to the treasury of ordinary registration receipts^ 

provided that such fees shall not be forwarded to the, 
treasury until the registration of ihe deeds on which they are levied has 
been comp]eted.<t^ 

30 . Two separate chalans shall be prepared, one for the landlord’s 

fees credited in the Tenancy Act Fee-book and sent to 
the Treasury Offi<"er, and the other for peons' railway 
fare or ferry charges and money-order fee credited in the Tenancy Act 
Fee-bonk and forwarded to the Collector. For this purpose the details 
shall he entered on the reverse of the chalans. These shall be as 
follows 


Form of ohalsn. 


A. 


Details of landlortis’ fees deposited. 


1 

1 

2 

_1 

a 

4 

Heritil 
number of 
chalsn. 

1 

Amount ol 
lantllonrs fees 
dupusited. 

^ ^ 

Namk or DrrosiToR. , 

Name of the land¬ 
lord to whom 
payable, 


Rs. 

B 

P. 

1 



B. 


Details of peons charges and money-order fee. 


1 

2 


4 

5 

Her i si 
number | 
of 

ch&lan. 

Number 

of 

notices. 

1 

Naue of Dsrosiroa. 

Name of the person 
to whom to be 
ecrved,i|and details 
of peons' charges 
and money order fee. 

Amount. 




! 

1 

Ks. 

A. jp. 


21. Any f«es realized which may remain in the hands of the register. 

Kef and of Ten- officer may be refunded if the document is refused 

aacy Aot feei}. registration^ a note to that effect being made in the 
column of remarks in the lee-book. Court-fee stamps may be returned, 
if they h^ave not been punched. It ts not necessvy to enter these 
refunds in the monihy returns. 

(1) At modified by Not. No. S9S P-. dUod ISth Poby., ISOO, pubU d la tbs OoKttt 

ofSlstFoby.. IMD, TMt I, p. m. 
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38 . A sutement of operations under sections 12 and s 9 oi the 

Tenancy Act shall be .submitted .monthly by Sub* 
Registrars. A statement for the whole district, 


Moulhly return. 


countersigned by the CoHecior and the Treasury Officer, shall be submitt* 
ed by each Registrar to the InspectorGeneral. The form of the statement 
will be found in the Appendix. The statement can be easily compiled 
from the fee-book:, if column 5 is carefully filled up. 


Notification of Incumbrances to the Landlord under section /yd 

0/the Tenancy Act. 


23. An application under section 176 for the notification of incum* 

Appliostion brtnces to the landlords may be made either verbally 

how nsde. or in writing, and when made in writing, it shall bear 

a court*ree stamp of annas eight. It shall be accompanied by the fee 

for the copy under articles G and H of the schedule of fees under the 

Registration Act, as welt as by the amount of process fees. A receipt 

for the amounts thus taken shall be granted in the form (with necessary 

alteration) of receipt prescribed under section 52 of the Registration Act. 

34. An entry shall at the same time be made in the Registration fee* 

^ . , book and the fees credited to the Registration Depart* 

Fee how shown, ^ ... . 

ment. The process*fee as well as the application-fee, if 

any, shall be accounted for in the Tenancy Act fee-book, as directed in 

Rule 9. The serial number of the copy sent shall be noted in the column 

of Remarks in the Ten.mcy Act fee-book. 

25. The copy of the instrument under section 176 

shall be forwarded to the Collector or to the Subdivi* 

sional Officer, as the case may be, with a covering letter 

to the following effect 


Copy of instru¬ 
ment to be for¬ 
warded with 
oovering letter. 



No. 


To—The 


Dated 


n 


I HAVE the honour to forward the copy herein enclosed, and to request 
that it may be served on A By resident of as requir* 

ed by section 176, Act ViII of 1885. Court-fee stamps for process-foe 
of Rs. ■ are affixed to the copy. 


I have, &c«, 

Sub^Begistrar of 

4/ 

A notice in the form prescribed in Rule 15 is not required in 
transmitting a copy to the Collector or the Sob*divisional Ofilcer under 
section 176. The stamps received under that section are to be treated in 
the same manper as directed in Rule 7. 
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96. A cofj^ of ftn instrumeat served in order to notify ra iocumbranee 

is equinalent to a notice and procest^fm, &c. for ita 
service are to be charged Id accordance\ich Rules loi 
to 104 of Chapter VII of the Government Rules under 
the Bengal Tenancy Act. The copy of the incumbrance should be servdd 
on the landlord in acc*»rdance with Rule 3» Chapter ( of the Government 
Rules under the Tenancy Act» quoted below.(^) 

27. For every copy mide under section 176 of the Bengal Tenancy Act, 

VIn of ]S8$, such copying fee, or copying and searcb*^ 
fees shall be charged as may be leviable under Article 
G, or under Articles G and H of the Schedule of fees under the Reglstra* 
tion Act for the time being in force. These shall be shown in the ordinary 
registration fee«book, and not in the Tenancy Act fee*boolc. 


Copying f<!6e. 


APPENDICES TO REGISTRATION RULES UNDER THE 

TENANCY ACT. 

APPENDIX A. 

ScaU vf Ptes (Secthns J^^iS and ij 6 of Uu Bengal Tenancy Act^ VIfl 
of iS 8 s).^^Sie Chapter. VII of t/u General Buies framed by 
, Government under the Tenancy Act. 

(1) . Por sen/ice of notices,—¥ot the service of every notice under, this 
Act not being a notice issued by any Revenue or Civil Court (fees for serv- 
ing which are regulated by the Court fees Act, 1870 (VII of 1870} and not 
being provided for by any other rule made under this Act, a process fee 
of 12 annas shall be levied, if the notice be directed to one or more 
persons residing fo the same village. 

(2) . Where such notices are directed to several persons tesident in 
different villages, a fee of 12 annas shall be levied, for service in each 

..village. 

(3) . In addition to the above fee, the actual charge, which must be 
incurred, if it is necessary to travel by railway or boat, or cross«ffirries, 

(1) Whero bo oUkor oodo o( eorrliM of boUm b pmcrlbod Songftl Toxuibop Aot, vt 

by tbee«^ rule*, Aorrioe *hBl) bo offectod to tbo puiiiMr proKribed for the voroloo of lummcm* 
onadufondiiafcundortboCodiof CltilProeodore Itttko aoUn ii add r o w a d to od% or mw 
poTiOM oooupylAe or ovnlAgtlw ism* tMun or holdlue sod If It te sddmisd u s numbor of 
periDDii oooupylnir ^ owutns dJeoroat boldtag* to ths Mme viUse* tho aotloe AhsU b« 
iirvod to tbo miuuiir pmeribsd lor tho ssttIss of nmmoof uo s dafondsat oadsr tbo Codi 
ot CivU Proesdins. or bpr {^dsasUna. snd bsst of drum, snd by petUof It, to tb* prsmoe 
of not loM thsA two perm* la uiiw obuptcuoui ptios la too TUkes, sad stoo by Axtog 
It up to tbt vUlsgo ofteo, If say, niof ihs tsat W wuslly paid. 
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shall be levied from, and paid by, the person at whose instance the pro* 
cess Is issued, before issue of the process. If a peon carries more than 
one process, involving charges for railway-fare, boat-hire, &c., the sum 
leviable shall be chained in equal shares, upon all the processes so 
carried. The rates at which such boat-hire is to be charged shall be the 
same as those fixed for criminal processes under Rule Vll of the rules 
prescribed by (he High Court under clause (2) section 20, Act VII of 
2870, and shall be sufficient only to cover, on the whole, the actual cost of 
hiring boats, or of such boat establishment as it may be necessary to 
maintain for the purpose of serving processes of these classes. 


APPENDIX B. 

Sent tee of Notices under sect tins Tf and tS of the Beniial Tenancy Act^ 
VI I I of tS8s% see Chapter V oj the Genfemtnent Rules ^ framed 

under the Bens*n/ Tenancy Act. 

24. Sections I3y 13^ 15 and under sections 12, 13, 15 

and 28 shall contain, so far ns may be possible, the particulars given in 
forms contained in Schedule I (Forms 2 to 7). Each notice forwarded 
to the Collector by a registering officer or a Civil Court shall be support 
ed by a chalan showing the payment into the treasury of the landlord's 
fee, money-order commission and any other fees or charges realised 
in cash. 

25. I a) Where there is a sole landlord, or where two or more persons 
are joint-landlords, and have a common agent such as is referred to in 
section 288, or a common ipanager appointed under section 95, the 
notices shall be served on such sole landlord or his agent, or on such 
common agent or manager, as the case may be. 

(^) Where there is more than one landlord, and no common agent 
or manager has been appointed, a notice shall be served on each joint- 
landlord. 

26. In each case under the preceding rule the notice shall be for¬ 
warded by post, in a letter registered under Chapter VI of the Indian 
Post Office Act, 1898 (VI of 1898), and an acknowledgment obtained. 

27. In the cases mentioned in rule 2 (tf), the landlord’s fee shall be 
transmitted by money order 10 the sole landlord or his agent, or to the 
common agent or. manager, as the case may be, at the time when the 
notice is issued. The coupon attached to the money-order shall contain, 
so far as may be possible, the particulars given in the forms contained 
in Schedule 1. 
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tB. lf» in cases where the amoant of landlord's fee U transmitted 
by money-oider, the sole landlord or his a^ent or the common a^ent 
or manager refuses to accept payment thereof, and in alt other cases 
where no application is made for payment nf the landlord’s fee, the 
amount shall be kept in deposit in the Collector's office for three years 
from the date of the service of the notice, and on the expiry of that time 
it shall be forfeited to the Government. 

29. The Collector or any other officer who signs the order for the 
notice to be served shall satisfy himself, by reference to the cbalan 
accompanying it, in accordance with the provisions of rule i, that the 
l.andlord’s fee and other fees and charges realised in cash have been 
paid into the treasury. 


SCIIBDULE 1. 

Nptice under actions and /#, of Act VltT of i 8 Ss* 

(Where there is a single landlord or common agent or common 
manager) 

To 

The collector op 

Let this notice be served on A. resident of , as 

required by section {{ Act Vlll of ^885. The landlord’s fee of R$. , 

money order fee of Rs. , and Rs. for serving the notice by 

post in a registered cover and obtaining an acknowledgment have been 
paid into the Treasury : chalan appended. 


C. D. 

Registering Officer, 


To~^A. B.y resident of 

Tare notice that the transfer of the tenure [or raiyati holding at fixed 
rates (as the case miy be)], specified below, of which you are alleged to 
be the landlord, has been registered, and that the landlord's fee of 
Rs. is being transmitted to you by postal money order. If you fail 
to accept payment of the sum, it will be kept in deposit in the Collector's 
Office for three years from the date uf the service of this notice. During 
this time, it will be paid to you or transferred to your revenue account 
on application. If it is not claimed by you within three years from the 
date of service of this notice, it will be forfeited to the Government. 
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StgiiUring Officer. 

Orobrbd that this notice be served on the abovenamed landlord. 

£.F., 

Col/ector. 


Rkverss of tkb fokm. 


SaHftl iiumbur 
of cIisUd. 

Kuiobw of 
aotioo« 

KfttPO of dopoAltor. 

5uno <if pcroD 
lowbotD 
to be Borvee. 

r>et*1lii of oFiRb re* 
eeipti viUi amount. 

'< 

1 

8 


4 

b 





Be. A. P. 


Notice under sections 19 and id of Act VIf/ of iSS^. 

(Where there is more thao one landlord and no common a^ent or manager) 

TO 

The collector op 

LET this notice be served on A» R. etc*, residents of , 

as required by Section 4| of Act VIII of i88$. A copy for each joint* 
landlord is herewith forwarded. The landlord’s fee of Rs. , 

money-order Rs. t and Rs. for serving the notice 

by post in a registered cover and obtaining an acknowledgment have 
been paid into the Treasury: chalao appended. 

C D, 

Jiegistmng O^cer, 
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To 

A. B. &d residents of 

Take notice that the transfer of the tenancy which it alleged to be a 
tenure [or raiyati holding at fixed rates (as the case.tnay be)] as specified 
beloWf of which you are stated to he a joint^Undlord, has been registered 
and that the landlord's fee of Rs« will be held in deposit in 

the Collector's office till applied for by you and your ctv&barm^ or some 
person authorized on your behalf to receive it The amount stands to 
your credit and will be paid to you and your co^sharers or transferred 
to your revenue account on application ; or it will be sent by money- 
order to any person to whom you and your co-sharers may jointly desire it 
to be sent. If the amount is not claimed by you within three years of the 
date of service of this notice, it will be forfeited to the Government* 


til'i 


|r i.sr 

£2 .•1*3 

11 S-Soi 


^ 4» 

I o e • 

“I if 

S'** O 
®-§ 


|i 


n Ji iioi,ii’si. I £ 
'“g'S.jH 12*5 ilifi-? nia-g § 


B 

|i 




C. D. 

J^e^s/ertH£- Offictr, 

Ordered that this notice be served on the abovenamed landlord. 

E. F. 
C^lUci 0 r. 

RSVBltSB or TKB FORM. 


BeHiU oambor 
of ohilAtt. 


Kuvb«r ^ 
uotiofi. 


Kazm QSd^nJtor. 


Stmmotptnn 
to wbm 
to beMmd. 


DotaUi oub ro- 
odpto oiBottes* 
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APPENDIX. V. 

The Bengal Tenancy Act^ extended to the Chota Nagpur 

Division^ except the district of Manbkum. 


By Bengal (lOvemment Notificatton, No. 731, L. R.| dated the 9th 
February I903» (See Calcutta Gazette, 1903, Part I, p. J73) the following 
provisions of the Bengal Tenancy Act, 188$ (VII 1 of 1885), as amended by 
the Bengal Tenancy Amendment Act, 1898 (Bengal Act III of 1898), 
have, under sections 5 and 5A of the Scheduled Districts Act, 1874 
(XIV of 1874) been extended, in the modified form set forth below* to the 
whole of the Chota Nagpur Division, except the district of Manbhum 


Short title. 


Definitioss. 


t. This Act may be called the Bengal Tenancy Act, 
1885. 

3. In this Act, unless there 1$ something repugnant 
in the subject or context 

(r). ^estate’ means land included under one entry in any of the 
general registers of revenue*^payiDg lands and revenueTree lands prepared 
and niaintained under the law for the time being in force by the Deputy 
Commissioner of a district, and includes Government khas mahals and 
revenue*free lands not entered in any register ; 

(2) . ^proprietor’ means a person owning whether in trust or for his 
own benefit, an estate or part of an estate ; 

(3) . ^tenant’ means u person who holds land under another person, 
and is, or but for a special contract would be, liable to pay rent for that 
land to that person ; 

(4) . ^landlord’ means a person iinmediatd * tnder whom a tenant 

holds, and includes the Government; I 

(7). ^tenure’ means the interest of a lenurr 
under-tenure ; 

(ij). ‘prescribed’ means prescribed from 
Government by notification in the official Gazi 

(17). ‘Revenue officer^ in any provision 
officer whom the Local Government may appo 
his office, to discharge any of the functions \ Revenue officer under 
that provision. 

• Tha raodineation* nhde will be found livUcetod by meau of IWice, end the omliuleiii by 
by luoAni^ of ^{xwee end jwiotie 


Ider, and includes an 


to time by the Local 

jhis Act, includes any 
fby name or by virtue ot 
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(5} Tteaurc’holder^ means primarily a person vbo has acquir* 
M«atf na ol irom a proprietor or from another tenure^hoUer a 
teoure-hofder. ng^ht to hold land for the purpose of collet ting rents or 
bringii^ it under cultivation by establishing tenants on it^ and includes 
also the successors in iotere|t of persons who have acquired such a 
right. 

101 (s). * The Local Government may..••••make an order 

^ , , directioE that a survey be made and a record«Qf*rishts 

Power to order , .. - ^ ^ , 

survey and pre- he prepared by a Revenue nmcer m respect of the 

lands in any local area, estate or tenure or part 
thereof 


oord«of*rights. 


A QOtilication in the official Gazette of an order under this sec* 
tion shall be conclusive evidence that the order hss been duly made. 

(4). The survey shall be made and the record*of-rights prepared in 
accordance with rules made in this behalf by the Local Government. 

Psrtloolars to Where an order is made under section tot, 

be recorded. (he particulars to be recorded shall be specified in the 
order...... 


103A. When a draft record*of*rigbts has been prepared, the Revenue 


Preliminary 
publi 0 a S i D n* 
am end moot ard 
Anal pnblioaUon 
of reoord-uf- 
rights. 


Officer shall publish the draft in the prescribed manner 
and for the prescribed period, end shall receive and 
consider any objections which may be made to any 
entry therein, or to any omission therefrom, during the 
period of publication. 


(2). When such objections have been considered and disposed of ac¬ 
cording to such rules as the Local Government may prescribe*....the 

Revenue Officer shall finally frame the record, and shall cause it to be 
published in the prescribed manner ; and the publication shall be conclu¬ 
sive evidence that the record has been duly made under this Chapter. 


(3). Separate dtaft or final records may be published under sub-sec* 
tion (0 or sub-section (3) for different local areas, estates, lenores or parts 
thereof 


• A certificate signed by the Revenue officer, stating that a 
record-of-rigbts bas been finally published under this 
Chapter, shall be conclusive evidence of such publiea* 
tion, and every entry in a record-offights so published 
shall be presumed to be correct' until the contrary is 

* Par iha r«tat ipMOUJy tMd« rvlorooM to ttUf pnvMoaforCbotaJfifTHtr, m 
CNwmBS&t Nottflortloa N*. SMt L. a, OMm! tht SOth KtfvmbW, ISOS-cyoatU 
0*i»tUlSOI,Partl> IflOO. Tho ral«s*r«^ printed «tth**Bd of thSt Appsndls. 


Proratnpiion 
astocorilBotnees 
of Tsoord^* 
rights* 

proved. 
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ro4G. (3) The Board of Rerenoe maf, in any cast under Ais 
Revliion erf re- Cha^Ur^ 00 appllcactoo or of its own OK>tion direct the 
oord-of•right*, revision of any record«of^ifbts or any portion of a 
record-of rights, at any lime withiis two years from the date of the certi* 
ficate of final publication.*.. 

Provided that so such direction shall be made until reasonable notice 
has been given to the parties concerned to appear and be beard in tbe 
matter. 

in. When an order has been made under section loi direoing the 

preparation of a record-of rights, then.a Civil 

stay of pi-o- Court shall not, 

owdingi 10 Civil , . „„ . , 

Court* during W Where a settlement of land revenue is being 

preparation of about to be made until after the final publication 

rocord-of.nshu. „cord.of-righw, and 

, 

{d} Where a settlement of land revenue is not being made, or it 
not about to be made until three mouths after the final publication of 
the record-of>rights, entertain any suit or application for the alteratioD 
of the rent or the determination of this status of any tenant in the area 
to which the record-of-rights applies. 

s 11 A. No suit shall be brought in any Civil Court 
in respect uf any order directing the preparation of a 
record-of-rights under the Chapter, or in respect of the 
framing, publication, signing or attestation of such a 

record or of any part of it.. 

Provided that any person who is dissatisfied with 

any entry in,.or omission from, a record-of*ngbts».»..which concerns 

a right of which he is in possession, may institute a suit for declaration 
of his right under Chapter VI of the Specific Relief Act, 1877. 

114(1} When the preparation of a re cor d*of-rights has been directed 

or undertaken under this Chapter,.tbe expenses 

Expenses of incurred by the Covemment in carrying out the provi-, 
proceodiDg*. . , , 

S10QS of this Chapter m any local area, estate, tenure 

or part thereof (tneiudiog expenses that may be incurred from time to 
time in the maintenance of boundary madcs and other survey marks 
erected for the purpose of carrying out tbe provisions of this Chapter), 
or such part of those expeoses as the Local Government mayidirectf 
shall be defrayed by the landlords, tenants and occupants of land in that 
local area, estate, tehure or part, in such proportions as tbe Local Gov¬ 
ernment, having regard to all the circomstauces, may determine. 

(2) The portion of tbe aforesaid expenses which any person is liable 
to pay shall be recoverable by the Government as if it were an anear ok 
land-revenue due in rc^ct of the said local area, estate, tehure or part ' 


Limitatioo of 
iurixdistion of 
Civil Court* io 
msttor* other 
that! rent, relat¬ 
ing to rocord-of- 
righU. 
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Pruoedure in U8* The fi^lowing rules shall apply to suits for 
reot suite. the recovery of rent 

(^) the plaint shall contain, in addition to the particulars specified 
in sections 46 and 4J of ike Ckota Nagpur Landlord and Tenant 
Procedure Acty a staiement of the situation, designation, extent 
and boundaries of the land held by the tenant, or, where the 
plaintiff is unable to give the extent or boundaries, in lieu there¬ 
of a description sufficient for identification. 

1S9. The Local Government may« from time to time, by notifica- 

. , tion in the Official Gazette, make rules consistent 

Rules, ... * 

with this Act-* 


(1) to regulate the procedure to be followed by Revenue Officers in 
the discharge of any duty imposed upon them by or under this Act, and 
may by such rules confer upon any such officer— 

(0) any power exercised by a Civil Court in the trial of suits : 

{b) power to enter upon any land, and to survey, demarcate and 
make a map of the same, and any power exercisable by ao officer 
under the Hengal Survey Act, 1875, and 
(r) power to cut and thresh the crops on any land and weigh the 
produce, with a view to estimating the capabilities of the soil, 
and, 


(2} to prescribe the mode of service of notices under this Act where 
no mode is prescribed by this or any other Act* 


Procedure for 
making, publi- 
oatioD. and oon* 
hrmatioa 0 f 
rules. 


190. (1) Every authority having power to make 

rules under any section of this Act shall, before making 
the rules publish a draft of the proposed rules 
for the information of persons likely to be affected 
thereby. 


(1) The publication shall be made in the case of rules made by the 
Local Government......in such manner as may in its opinion be sufficient 

for giving information to persons interested. 

Provided that every such draft shall be published in the Official 
Garette. 


(3) There shall be published with the draft a notice specifying a date 
not earlier than the expiration of one month after the date of publication, 
at or after which the draft will be taken into consideration 


* For Uw ruU« iDAdo under tbiM Motlmi lor Chota Kignur, eee OoTomaiout Xott* 

Action Va. 3802 L, lU, <J»t«d the 20tb Novombor lOUS-CMcutU Oacetto 1903 Fart I p. 1300 : 
•bo So. S7$2U R.. d«tod the 30tli 4iiguit, 1004. end So. SlROT. H., dftted teo 27Ui October 
1004, 1004 Vurb 1 p. 1010; alM> Nu. smi T. ft., datod the amt Octeher 1904 ibid p. Iti2. 
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’ (4} The authority shell receive and consider any objection or sugfes- 
tion which may be made by any person with respect to the drali before 
the date so specified. The publication in the Official Gasette of a role 
' purporting to be made under this Act shall be^^bonelusive evidence that 
it has been duly made. 


(5) All rules made under tbit Act may, ftom time to time, subject to 
the sanction (if any) required for making them, be amended, added to or 


cancelled by the authority having power to make the same. 


liavingi for 
epaoisi enact* 
monts. 


195. Nothing in this Act shall affect-^ 

(et) the powers and duties of settlement officers as 
defined by any law not expressly repealed by this Act; 
(/) any other special or local law not repealed 


either expressly or by necessary implication by this Act. 


NOTIFICATION. 

No^ T'A/ 24th Npvembtr^ Whereas by Government 

Chets Na ur No 721L.R., dated the 9th February, 1903, 

Division, eKept published at page 172, Part 1 of the OilctiUa GasetU 
bhum^^ February, 1903, certain sections of the 

Bengal Teoaory Act, VIII of 1B8;, as amended by 
Act in (B.C.) of 1898, subject to certain restrictions and modifications 
were extendedito the Cbota Nagpur Division, except the district of 
Manbhum, and whereas it is necessary that the existing rules under the 
Ac<, rehiting to the sections so extended, should be modi Red before they 
are introduced in the districts of the Chota Nagpur Division, except 
Manbhum, in exercise of the powers conferred by section 189 and sub« 
section (6) of section 190 of the Bengal Tenancy Act, the Lieutenant* 
Governor Is pleased to make the following rules under the snid Act, for 
the Cbota Nagpur Division, expect the district of Manbhum. 

A. Earlr, 

St^. to the Govt, of 

I^uUs under the Btngal Tenancy Act^ VIiI of xBBs* ^ atmnded up to date^ 
for the Chota Nagpur Division {except the district of Manhhum). 

CHAPTER I-*GB2t£RAL. 

Section iip,* 

1. In carrying out the following rules, Revenue Officers shall have 
regard to the instructions oC the Board of Revenue for the gnidance of 


rv(*r«itc«i srs, lu ill ouM, to tbs tgoHops ol tho Btpgsl Tsasaoy Asti Tin st lSII» 
M abodM by Aet III <B. 0* 9i tSSf^ ' 

43 
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Revenue Officers, so far as such instructions are consistent with the rules 
herein prescribed under Act VI 11 of 1885. 

2. Except where otherwise provided for by law or by these rules, 
all proceedings ami orders of Revenue Officers, passed in the discharge 
of any duty imposed upon them by or unAr this Act, shall be subject to 
the supervision and control of the Hoard of Revenue ; and the orders of 
each Revenue Officer under this Act shall be subject to the supervision 
and control of the Revenue Officers to whom he may be declared by the 
Board of Revenue to be, for the purposes of the Act, subordinate. 

The Deputy Commissioner, and the Commissioner in whose juris* 
diction operations under these rules are in progress, shall be entitled to 
inform themselves oi the nature and progress of such operations. 

3. Where no other mode of service of notice is prescribed by the 
Chota Nagpur Landlord and Tenant Procedure Act, or by these rules, 
service sbaU he clTecied m the manner prescribed for the service of 
summons on u defendant under the Code of Civil ITocedure, if the notice 
is addressed to only one person ; and if it is addressed to a number of 
persons occupying or owning land in the same village, the notice shall be 
served in th? ninnner prc^^cribcd for the service of summons on a defendant 
under the Code of Civil Procedure, or by proclamation and beat of drum, 
and by posting it, in the presence of not less than two persons, in some 
conspjciioa^ pl.ice ru the village, and also by fixing it up in the village, 
village office, if any, where the rent is usually paid. 

CHAPTER n. 

A'tf/e.r umicr section tSq of Bengal Tenancy Acty VIH of 

amended hyAci I/J (B, C. ) of as to the procedure to he followed 
hy Rci>cnHC Officers in regard to the Record-of rights. 

I. {dt) Every Revenue Officer appointed by the Local Government 
under the designation of “Seitlement Officer” or “Assistant Settlement 
Officer*'for the purpose of making surveys and rccord-of*fights, under 
the Bengal Tenancy Act, 1885, is hereby vested with 

(i) all the powers exercisable by a Civil Court in the trial of suits; 

()i) powers to enter upon any land and to survey, demarcate and make 
a map of the same ; 

(ill) all the p owersof an Assistant Superintendent of Survey and a 
Deputy Collector under the Bengal Survey Act, 1875; 

(iv) power to cut and thresh the crops on any land and weigh the 
produce wUh a view to estimating the capabilities of the soil, (i) 


11 AmcnM hr Oovt eottnesUon Koi SBSt, L R., dated 4th Aufuat, 1M6. 
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(6) A Revenue Officer who, under the designation of Settlement 
Officer,** has been appointed by the Local Government for the purpose 
of making a survey and record-bf-rights under Chapter X of the Bengal 
Tenancy Act, 188;, shall have power to make over to any officer subordi* 
nate to him (who has been duly empowered, under the designation of 
Assistant Settlement Officer, tn act as a Revenue Officer under the 
provisions of the same Chapter of the same Act), 

(i) objections preferred under section 103A, and 
(//) suits instituted for the trial of disputes under section 160, Act I 
(U. Cl) of 1879 as amended by the Chota Nagpur Tenancy (Amendment) 
Act of i<>03 and under section 9A (8) of the Chota Nagpur Commutation 
Act IV (Jl. C.) tjf 1897 as amended by the same Act of 1903. 

(t*) A Revenue Officer so appointed under the designation of Settle* 
ment officer shall on the application of any person interested and after 
given notice to other persons interested, and hearing any objections 
preferveti, or of his own motion wllliotii given such notice, have power to 
withdraw, from the file of any Assistant Settlement Officer subordinate 
to him, any of the matters hperified in Rule 1 (fi) above, and to dispose 
of them himself, or to transfer them for disposal to any other Assistant 
Seidciuent Officer siil»rdinate to him who has been duly empowered to 
act ns a Revenue Officer. 

{(f) In the case of an uninh.ihited village, any general notice to be 
served or piibliration to be made under the rules in this Chapter may be 
served or made in any inhabited villnge contiguous to that village, or 
if there bo no inhabited village contiguous to that vill.age, in the Inhabit* 
ed village nearest 10 that village or in the village in which the tenants 
and occupants nf the lands of the uninhabited village are believed by 
the Revenue Officer to reside. 

2. Deputy Superintendents of Survey and Assistant Superintendents 
of Survey employed in operations under those rules are hereby declared 
to be Revenue Officers for the purpose of performing any duty imposed 
upon them by these iiiles, or by the instructions consistent with these 
rules issued by the Boaid of Revenue. They are hereby vested with the 
powers specified in section 189 (r) (^, provided that an Assistant Super* 
iiilendem shall not exercise the ptjwers vested in a Superintendent under 
the Bengal Survey Act.* 

Procidun for Cadastral Survey aad Rteord^of^rigkts. 

3. The processes will be— 

I. —Demarcation of boundaries. 

II. —Measurement. 
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Ill—‘Khanftpuri, preliminary preparation of tbe record. 

IV. ^AttesutioD of tbe record. 

V. -^Publication of the draft record. 

VI — Disposal of ol^ections under section 103A. 

VII.—Final publication of the recoid*of-ri|;^his. 

Vill.—The trial of suits under section 160, Act I (B. C.) of 1879, 

amended by the Chota Kagpur Tenancy (Amendment) Act 
of 1903, and under section 9A (8) of the Chota Nagpur Com* 
mutation Act of 1897, as amended by the same Act of 1903. 

/.— Demarcation of Boundaries. 

4. (a) In the demarcaiion of village boundaries, the area contained 
within the exterior boundaries of the village rnrips of the revenue survey 
shall be preserved, as far as possible, us the umt of survey and record. 

(^] Where there is nn dispute, the boundary of the village according 
to possession shall be followed, and, where that boundary does not differ 
subslantiHlly from the boundary of ihe revenue survey, tbe latter will 
not be separately shown in the map 

(c) Where there U considerable JiiTcrence between the boundary 
according to the revenue survey map and the existing br>unilaiy of the 
village as ascertained by the Revenue OBicer, the latter shall be followed 
for the purposes of map and reuml ; but the boundary of the revenue, 
survey map shall also be marked on the new village map. 

(<0 Where there is dispute as to village boundaries, the Revenue 
Officer shall decide the dispute under the Bengal Survey Act, V (B. C.) 
of 1875. / 

(e) Where no revenue survey maps ha^^e been prepared, the Re¬ 
venue Officer appointed under the designation of Settlement Officer Is 
empowered to determine, after such local enquiry as he may consider 
necessary, and issue of notice of the enquiry to all parties concerned in 
the manner prescribed, the area to be incbided in the village, and such 
area shall be adopted as the unit of survey and record-of-rights. 

(/) The notice under rule 4 (<; of the enquiry to be held shall be given 
by procl«mation and beak of drum, and by posting it in the presence of 
not less than two persons in some convenient pjnee or places in the lands 
to which it refers. 

5. Boundary pillars of a permanent nature shall be erected at every 
point where the boundaries of three or more villages meet, and may he 
erected wherever the Revenue Officer considers it necessary to define by 
pillars the boundaries of estates or tenures, or of lands which have been 
the subj ect of dispute. 
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II. — Measurement. 

6. A field map of every village shall be prepared It shall show the 
boundaries of every field separately held, or eti such plot land as the 
instructions of the Hoard of Kevenue fur giving effect to these rules may 
lay down. 

2il.^^KkdftapHriy \ c., Preliminary prepara/ion of the Records 

y. The following are the principaf documents to be prepared in the 
course of a survey and tbr preparation of a record*of*rights under 
Chapter X of the Hengal Tenancy Act, 1885 :— 

Village map. Khewat 

Khasra. Kbatian. 

Parcha. Terij. 

These and any papers prescribed by the Board of Revenue shall be 
prepared in such manner as the Bo.irJ may prescribe. 

8. The record'Of rights, which shall be published uncler section 105A 
of the Bengal Tenancy Act, i88$» shall be contained in the khewat and 
the khaiian. 

9 < (d) The proprietary khewat shall show the character and extent of 
proprietary interests. It shall he firsi drawn up with reference to the 
registers maintained by the Deputy Commissioner under the provisions 
of the Land Registration Act, VII (B. C.) of (8y6. As the record- 
• writing proceeds, the proprietary khewat shall be altered m accordance 
with the facts of possession. The Settlement Officer shall, from time to 
to time, under such instructions as the Board of Revenue may prescribe 
in this behalf, give informatioa to the Deputy Commissioner of all altera¬ 
tions made In the khewnt, and the Deputy Commissioner shall thereupon 
take action to make $uch corrections hs may be necessary in his registers 
prep:tred under the Land Kegistratiou Act If the Deputy Commissioner, 
after enquiry under the Land Kegiatnttion Act, finds that any entry in the 
khewat is incorrect, a note shall be made in the khewat of his finding. 

(^) A khewat may also, when the Revenue Officer thinks fit, be prepared 
to show the character, and extent of the interests of tenure*holders. 

JO. (n) The khatian shall show in detail for ail the lands of the village, 
estate by estate, landlord by landlord, tenant by tenant, and occupant by 
occupant, the lands included in each estate owned by each landlord and 
occupied by each tenant or occupant, with particulars of rent and area 
and of the incidents of each tenancy. The commuted value of the predial 
conditions nr services to which the tenant has been found liable, and if 
any tenant by ancient custom »s liable toany predial conditions or services 
other than tnose to which the general body of tenants are liab^ or is not 
liable to all the predial ctmdiiioDs or services to which the general body 



% 


678 TENAHCY ACT RULES FApp. V. 

ar*^ liable, the predial conditions or services to which such tenant is liable 
shall be separately recorded in the kliatian* 

{d) Lands cultivated or otherwise held.direct by a proprietor and tenure- 
holder shall be shown in detail in the khatian. 

/W'^AUeitaiion of tke Record, 

n. (<>) When the map, khasra, khewat, and khati^n for a village 
have been prepared in the manner prescribed by these rules and by 
instructions of the Hoard of Revenue consistent with them, the Revenue 
Officer shall issue a notification, in such form as may be approved by the 
Hoard, fixing a day which shall be not less than a week from the date of 
publication of the notidcaiton, on which he will e present at some place 
to be speci6ed at or near the village, for the purpose of attesting and 
completing the record*uf*nghts ; «'tnd with this notice the Keveuuc Officer 
shall issue a notice under secium 4, Act IV (IL C.)of 1897, that he will on 
the same day commute predial conditions and services. 

(6) The nolihcation shall further state ih-u on the day so fixed, or on 
any other day to which the proceedings maybe adjourned, the Revenue 
Officer will record rents and staCus and commute and include in the cash 
rent of the holding the value of predial conditions and services in 
accordance widi the rules prescribed by the Local Government, and deal 
with objei'tions relating to entries in the record or omidSious therefrom ; 
and It shall require all parties interested in the subject-matter of the 
enquiry to aitenU at the tune and place speci 5 ecl, with their parchus^ and 
with ducb evidence as (hey have to oder m connection with the pioceed- 
mgs. ; 

(c) Such notification shall be published by proclamation and beat of 
drum, and fixed up in the presence uf not less than two persons in some 
conspicuous place in (he village to which it rcfeis. 

12. The Revenue Officer may also, if he deem 6t, take such additional 
measures under the powers conferred ua him by rule 1 of this Chapter, as 
he may deem desirable to procure the attendance at the place specified in 
the notification issued under the last preceding rule, of the occupants, 
under-raiyats, raiyats, tenure-holders, landlords, and proprietors, or tbeir 
authorised agents. 

13. On the date specified in the notification issued under rule 11, or 
on any other date to which the proceedings may be adjourned, the entries 
which have been made iu the khewat and in each khatian shall be read 
out in the presence of such of the inteicsted parties as are in attendance. 
If the correctness of any entry is questioned, the Revenue Officer shall 
dispose of the objection after local enquiry or otherwise : provided that 
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if the correctness of the meAsoremeni be objected to» and a fresh measure* 
ment be demanded^ the Revenue Officer may require the cost uf the 
re-measurement to be deposited. U che'cneasuremeut shows the original 
measurement to have been inaccurate, the amount deposited or any portion 
of it, may, if the Revenue Officer thinks fit, be refunded to the objector. 

14. The Revenue Officer shall ascerLain what raiyats claim the right 
to hold at fixed rates or fixed rents. If the right claimed is disputed by 
the landlord, the Revenue Officer shall call on the claimants for proofs of 
such right. He shall also see that for the recoid-of*rights in regard to 
Mundari Khunt-kbattidari tenancies referred to in section 3 (2) (4') and 
(^) of the Chota Nagpur Tenancy (Amendment) Act of 1905, the special 
procedure prescribed by the new sections added to Act 1 C.) of 1879 

by section 47 of the amending Act of 1903 is observed. 

1$. The Revenue Officer shall ascertain what lands are held with a 
right of occupancy and what lands are held without sucli right, and shall 
record the lands severally as such. In doing so he shall have regard to 
section 6 of Act I (U.C) of 1879, as amended by seution 3 42) uf the Chuta 
Nagpur Tenancy (Amendment) Act of 1903, and to section 36A ( 1 ) (c) of 
the Act of 1879 in-ierted by section 20 of the said amending Act. To this 
end he shall be entitled to call upon the landlord or his agent to produce 
a statement showing the Unds in respect of which he denies the occupancy 
right and the names of the cultivators thereof. On the production of 
such statement he shall explain to the cuhivalots the proviuons of section 
6, Act 1 (H. C.) of 1879. If after such explanation a cultivator admits 
that he is a non-occupancy raiy.tt in respect of any of those lands, he .shall 
be recorded as such in respect of the lands regarding which he makes 
such admission. If he does not^ admit himself to be a non-occupancy- 
raiyat, the Revenue Officer shall call on the landlord to prove the allega¬ 
tions made by him in regard to such cultivator. 

16. The Revenue Officer shall ascertain and lecotd what lands are 

sajAiv^z/f/a/sa.funf and af/n/ refened to in 
section 30 , Act I (B. C.) of 1879. He shall also ascertain and record 
what lands are bhuinhari or kkuntkatti referred to in section 19 of that 
Act. 

17. The Revenue Officer shall summarily ascertain the tenant’s 
present rent, and record it in the appropriate column of the khatians as 
the rent payable in respect of the land held by the tenant. 

rS. (a) Demands other than rent, known as rakumat or begari^ 
predial condition or services, should be recorded separately from the rent 
in the khatian, and should be commuted according to the Chnta Nagpur 
Commutation Act, IV (B. C.) of 1897, as amended by the Chou Nagpur 
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TftoaACy (Amendment) Act, V (B. C.) of 1903, and such ruSts a$ the 
Local Governcient may prescribe on that account The cash value, 
commuted according to the pro^itoo to sub*section (3) of section 4 of the 
Chota, Nagpur Commaution Act, 1897, as amended by section 49 of the 
Chota Nagpur Tenancy (Amendmem) Act, 1903, should be included in 
the total rent payable for the holding. \ 

{^) Road and Public Works cess will also be recorded in the khatian. 

(c) No demand of any other kind will be recorded in the khatian. 

19. When the record«of*rights and of existing rents has been prepared 
and attested in the manner prescribed in Rules it to 18, and when the 
record shall have been arranged and corrected in accordance with the 
orders which the Revenue Officer may have passed, he shall record a 
proceeding in which he shall stale that attestation of the records of the 
village has been completed, and shall then cause the draft record«of« 
rights to be published in the village in the manner provided in rule 20. 

0 /tkt /)raft Fecord, 

30 ia) Aft soon as the record-of*rights has been prepared and attest* 

a 

ed, a notice shall be posted up at the landlord's office in the village, or in 
the presence of not less than two persons, in some conspicuous place 
in the village, stating that the draft of me record will be published in the 
village on a day to be specilicd, not less than a week from the date of 
the posting of such notice, and calling on all persons interested to attend 
on the date so speeded: provided that the draft of the record shall not 
be published until the proceeding under rule 19 has been recorded. A 
similar notice of draft publication will simultaneously be issued under 
section 9A (5} of the Cbota Nagpur Commuiation Act, IV (B.C.) of 1897, 
as amended by the Cbota Nagpur Tenancy (Amendment) Act, 1903. 

(fi) On the date Bxed for the publication of the draft records, the 
Revenue Officer shall either proceed to the village himself and read the 
contents of the records in the presence of the parties who attend, or he 
shall depute an officer, nut below the rank of kanungo, who shall 
read out the contents of the records in the presence of as many of the 
parties as attend, and the Revenue Officer or officer deputed by him, 
as the case may be, shall at ihe same time inform the parties *^who 
attend that the draft records will be open for inspection for not less 
than one month in the office of the Revenue Officer, or in such other 
convenient place as the Revenue Officer may determine. The Revenue 
Officer shall receive and consider any objection which may be made 
to any entry during the period named. 
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Vl--~DitpM<U of Objtctioms under section /ojA. « 

21. When an objection ie made within and before die expiry of the 
period of publication of the draft records prescribed under role 3o (^) 
regarding the correctness of any entry or as to the propriety of any 
ofnission, notice of the objection shall be served on all.persons whose 
interests may, in the opinion of the Revenue Officer, be aflected thereby, 
and they shall be called upon to attend at such time and place as the 
Revenue Officer may fix for the disposal of the objection. If no 
person attends to contest the objection, the objection may be allowed 
and the records amended accordmKly» or the person who made the 
objection may, if the Revenue Officer thinks fit, be called upon to 
produce evidence in support of his objection. 

All such objections shall be dealt with summarily under such instruc* 
tions as the Board of Revenue may prescribe. 

VIJ^Final PubUcation of the Ricord-of-rij^kts. 

22. When all objections under section lojA of the Bengal Tenancy 
Act, and section 9A (6) of the Commutation Act, have been disposed 
of, as provided for in rule 3i above, and the Revenue Officer has 
corrected the draft records m accordance with the or^rs passed by 
him on such obj«»rtion 5 , he shall finally frame ^he records and cause 
them to be published by notifying that their contents will be read out 
in the village on a date to be specified, not less than a week from the 
date of the publication of such notice, and by reading ihetn out himself 
or causing them to he read in the village on the date so specified, in the 
manner prescribed in lule 20, in the presence of the parties or of as 
many of them as attend. 

Supply of copies of ike Record-of rights to f^arties interested. 

2$. (o) The Revenue Officer having completed the record shall 
cause copies of it to be made, one bf which, or extracts from which, will 
be made over to the landlord concerned, or, where there are more 
landlords than one, to their common mans^er, us the case may be, or, 
if there be no common agent or common manager, to such person among 
the landlords as the Revenue Officer may think fit, and one to the 
Deputy Commissioner of the district. 

(b* An extract from the khatian relating to bis tenancy shall be given 
to every tenant under the seal of Ibe Revenue 'Officer and under the 
signature of an officer duly authorised by the Revenue Officer to 
give copies. 

(c) Copies of records, or of extracts from them, supplied to landlords 
and tenants under this rule shall be given free or on payment according 
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iQ the case uf each Toc^ area the Local Ooverament may direct. 
When payatent is required, the sums so recovered shall be adjusted 
against the expenses incurred on account of survey and settlement. 

Final Fefortt, 

24. The Local Government may, if it thiohs fit, direct that a fipal 
report be written in English for each village and each local area under, 
survey. The report for the village will show^ 

{a) The number of tenants of each class, with the area held and 
rental paid by them. 

(//) The area ;md classificatiuo of the village lands. 

(r) Ptoximity to markets, and facilities for irrigation. 

[d] Village customs, including customs as to payment of village 
officials. 

{i) Arrangements made for maintenance of records. 

(/) Other matters deserving of notice which h.nve been excluded 
from the re cord-of-rights. ^ 

The report for the whole area under survey will contain the following 
particulars 

I.—General description of the tract. 

11.—Its fiscal history. 

III. -^Statistical tesuUs. 

IV. —An account of the commutation of predial conditions and 
services. 

financial results, including approximate division of expenses 
under the heads-- , 

(fi) Survey, ^ 

{fi) Record-of*rights, 

{c) t^ieparaiion and distribution of records. 

CHAPTER 11L—General Scale of Fees. 

Scclion iSg For service of For the service of every 

notice under this Act not being a notice ibsued by any Revenue or Civil 
Court (fees for serving which are regulated by the Court Fees Actf) 
and not being provided for by any other rule made under this Act, a 
process-fee of 8 annas shall be levied, if the notice be directed to one 
or more persons residing in the same village. 

3. Where such notices are uirected to several persons resident in 
difiereut villages, aj fee of 8 annas shall be levied for service in each 
village. 

3. In addition to the above fee, the actual change which must be 
incurred, if it is necessary to travel by railway or boat, or cross ferries, 
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wilt be levied from And paid by the person at whose instance the process 
is issued before issue of the process. If a peon carries more than one 
process involving charges for railway^fare boat hire, Scc.y the sum 
leviable will be charged, in equal shares, upon all the processes so 
carried. 

4. If a peon is detained at the place of service for niore than 34 hours 
at the request of the person at who^e instance the process was issued, 
or of his agent, such person or agent must then and there pay demurrage 
at the rate of 3 annas a day. Unless this demurrage is paid, the peon 
must decline to wait. No demurrage is to be charged if the delay was 
not due to the person requiring the process or to his agent. 


NOTIFICATION. 

A/o. jjgd.^T/ie Novemhtr^ /P03.—Under sub*section (j), section 

J4, of the Chou Naxpur Commutation Act, IV (U.C.) 

Chnta Nagpur ^ ^ , . . , 

Division,of 1897, as amended by the Chota Nagpur lenancy 
Dintriot Man- (Amendment) Act, V (H.C.) of 1903, the following 

rules are published for general information. 

These rules supersede the rnlos published under Government Noti¬ 
fication No. 9649L.R., dated the 9th August, 1898. 

A. Earlit, 

Offii* Secy, /o the Govt, of Bengal. 

Rules under uction jy of (he ChoUi Nagpur Commutation Acty /V (B.C.) 

of iSgy^ as amended by the Chota Nagpur Tenancy (Amendment) Act 

.v{n.c.)ofi 9 Qj. ^ 

Towers of Opficbrs. 

1. In carrying out their duties under this'Act, Revenue Officers shall 
have regard to the instructions of ibe lioard of Revenue for the guidance 
of Revenue Officers so fir as such instructions are consistent with the 
rules hereby prescribed. 

2. In the performance of their duties under this Act, Revenue 
Officers shall except where otherwise provided for by law, or by these 
rules, be subject to the general direction and cunirol of the Commissioner 
of the Division and of the Board of Revenue, and Revenue Officers other 
than District Officers shall, except when it is otherwise ordered by the 
Board of Revenue, .be subject to the general directiun and control of the 
District officers, provided that, in settlements under the control of the 
Director of the Department of Land Records and Agriculture, Revenue 
Officers gazetted as Seulement Officers and Assistant Settlement Officers 
are subject to ihe general direction and control of the Director of the 
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Departnaent of Land Rowds and Agnculture, Bengal, uafess otherwise 
direct^ by the Bo«'ird of Revenue. * 

3. Every Revenue Officer appointed under this Act is [vested with — 
(a) All the powers of a Civil Court in the trial of suits so far as they 
are required for the purpose of making enquiries under the Act 
and with all the powers of a Revenue Officer conferred upon 
him by the Cbota Nagpur Commutation Act, IV (B.C.) of 1897, 
as amended by the Chota Nagpur Tenancy (Amendment) 
Act of 1903. , 

(d) Any power exercisable by any officer under the Bengal Survey 
Act, V of 1875. 


t 

PaOCEOURK FOR COMMUTATION OF PREPUL SERVICES, &r,, AT THE 

INSTANCE OF PARTIES. 

4. Service of notice under section 4 —Service of notices under section 
4 of the Act shall ordinarily be effected in the miinner prescribed fur the 
service of a summons on defendant by Act I (U. C ) of 1879 or other 
law locally in force. 

5. ^ JCuies for the preparation and publication of fecords.^Thts follow¬ 
ing processes #ill ordinarily be comprised in preparing a record of predial 
conditions nr services attaching to lands, and in making a commutation 
of such conditions or services 

(r) Identificciiion of lands. 

(2) Preparation of preliminary record. 

(3) Aitestaiion of the pieliininary record and ascertainment of exist¬ 
ing rents. ^ 

(4) Commutation of predial services or conditions. •< 

(5) Preparation and publication of the draft record 

(6) Disposal of objections. 

(7) Final publication of the record. 

6. U the local aiea of an estate for which the notification is issued 
under section 5 of the Act exceeds the area of a village according to the 
revenue survey, the record shall be prepared for each such village. If it 
does not exceed such an area, the record shall be prepared for such local 
area or estate as is included m the notification. 

7. When the landlord and ten.>nt are agreed as to the lands which 
are subject to predial conditions or services, the lards shall be entered in 
the record according to such agreement 

8. If there is a dispute as to such lands, the Revenue Officer* sbalf, 
after due enquiries, determine what lands shall be entered ns subject to 
predial conditions or services. 
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9. If it be necenary for the parpise of identifyiniit such land«V & utap 
of the village, local area or estate may be prepared. It shall show tbe 
boundaries of all lands subject to predial services or conditions^ and such 
otherji^arciculars as the Hoard may pi&cribe. 

10. There shall be no measurement of lands or preparation of a map 
except under ihe orders of the Deputy Commissioner. 

11. The record to be prepared under section 6 of the Act shall show 
for each village, local area or estate the following particulars 

(tf) The pargana and thann 

(6) The name and residence of each landlord. 

(c) The name, parentage, caste, and residence of each tenant. 

'<0 The rent payable for the lands held by him at the time the 
record is being prepared. 

(f) The lands, if any, subject to such predial conditions of services. 

(/) A short description of such conditions or services. 

(j^) Commuted rent, if any, fixed for such conditions and services. 

(A) Total money-rent fixed for each teiuiot. 

ra. When the records referred to in rules 7 to 9 have been prepared, 
the Revenue Officer shrill issue a notification fixing a day and place on 
and at which he will be present to attest and complete the record : pro* 
vided that no such date shall be less than one week from the date of the 
issue of the notidcatiou in any such village, nor shall any such plac^ be 
more than three miles distant from any such village. The notification 
shall require all parties concerned to attend at the time and place specifi¬ 
ed, with statements of their respective claims .and such evidence as they 
may have to offer in connection with the proceedings. 

13. Such notification shall be published by proclamation and beat of 
drum, and by posting it in the presence of not less than two respectable 
inhabitants in some conspicuous place in each village to which it relates. 

14. The Revenue Officer may also, at this or any other stage of the 
proceedings, take such a<ldiiional measures, under the powers conferred 
on him by rule 3 above, as may seem to him necessary, to procure the 
attendance, at anytime and place fixed for the enquiry, of any witness or 
Che produciion of any evidence that may appear to him desirable. 

15. On the date specified in the notification to be issued under rule 
13, or on any other date to which the proceedings have been adjourned, 
the eutries which have been recorded for each tenant shall be read out in 
the presence of such of the interested pmties as are in attendance. The 
parti^Urs as to the predial conditions and services to which any lands 
are subject and ihe existing rent of the tenant's bolding shall be summari* 
ly ascertained and entered. If the correctness of any entry or the oinis* 
Sion of any entry is disputed, the Revenue Officer shall enquire into and 
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summarily dispose of any matter in dispute^ after recording:, if necessary* 
the evidence tendered on eirlier side and miking such further local cr 
other enquiry as he may deem desirable to enable him to come to a 
correct finding. He shall record a separate proceeding in each cgse of 
dispute. 

16. The Revenue Officer shall then, if required, proceed to fix the 
rent which shall be deemed payable in respect of such predial conditions 
and services, and shall enter it and the total rent of the holding so ascer- 
tained on the preliminary record. 

17. When the entries have been made and attested in accordance with 
the preceding rules, the Revenue Officer shall record a proceeding in 
which he shall state that the attestation of the preliminary record is com* 
plete, and shall prepare the draft of the record required by section 6 of 
the Act in the sub*juincd form. 

FORM OF RECORD. 


ViU(\^^c , tsiiiit , par/ftmn , thana , district 
Name iandlof 4 



18. On completion of the draft record in the manner directed above, 
the Revenue Officer shall cause a notice to be published in the village 
by beat of drum, and to be posted *n the landlord's village office, or in 
the presence of not less than two persons in some conspicuous place in 
the village, stating that the draft of ihe record will be published on a 
day to be specified not less than a week from the date of such notice, 
and calling on all persons interested to attend on the date so specified. 
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19. Oa the date fixed for draft publication, the Revenue Officer shall 
either proceed to the village himself, and read out the contents of the 
record in the presence of the parties who attend, or he shall dept^te an 
officer not below the rank of kanungo. who shall read out the contents 
of the record in the presence of so many of the parties as attend, and 
the Revenue Officer or Officer deputed by him, as the case may be. shall 
at the same time inform the parties who attend that the draft record 
will be open for inspection for not less than one month in the office of 
the Revenue Officer, or in such other convenient place as the Revenue 
Officer may determine. The Revenue Officer shall receive and consider 
any objection which may be made to any entry in the record or to the 
omission of any entry therefrom during the period named. 

30. When an objection is made before the expiry of the period of 
publication of the draft record prescribed under Rule 19 above, regarding 
the correctness of any entry in the record or the propriety of any omission 
therefrom, notice of the objection shall be served <m all persons whose 
interests may, in the opinion of the Revenue Officer, be affected thereby, 
and they sliall be called upon t<i attend at such lime and place as the 
Revenue Officer may fix for the dispf>sal of the objection. If the objection 
is contested, the Revenue Officer shall enquire into the case, and after 
taking evidence, if necessary, or making surh enquiry as he thinks 
necessary, shall di->p>se of u as provided in Rule ij. If no person attends 
to contest the objection, the record may be amended accordingly, or the 
person who made the objection may, if the Revenue Officer thinks fit, be 
called upon to produce evidence in support of his objection. 

31 . When all objections have been disposed nf by the Revenue 
Officer, he shad record such corrections and additions, if any, as are 
required to carry out the orders passed in regard to these objections. 
He shall then finally frame the record, and cause it to he published by 
notifying that its contents will be read out in the village on a date to be 
specified not less than a week from the date of such notice, and by 
reading it out himself or causing it to be read in the village on the date 
so specified, in the manner prescribed in rule 19 in ihe presence of 
the parties or of so many of them as attend. 

32 . (a) The Revenue Officer liaving completed the record shall 
cause copies of it to be made, one of which, nr extracts from which, 
will be made over to the landlord concerned or, where there are more 
landlords than one, to their common agent or common manager, as the 
case may be, and one la the Deputy Commissioner of the district. 

(^) An extract from the record relating to his tenancy shall be given 
to every tenant under the seal of the Revenue Officer, and under the 
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signature of an officer duly authorised by the Revenue Officer t6 five 
copies. 

(4 Copies of the record or of extracts from the record supplied to 
landlords and tenants under this rule shall be given free or on payment 
according as, io the case of each local area, the Local Government may 
direct. When payment is required, the sums so recovered shall be 
adjusted against the expenses incurred on account of preparing the 
record. 

23. The Local Government may, if it thinks dt, direct that a final 
report be written in English for each local area, estate or village for 
which a record has been prepared. The report wtU show— 

(<s) The number of tenants in such area and the toul area of lands 
held by them distinguishing those subject to predial con* 
ditions and services and those not subject. 

(^} A description of the predial conditions and services and of the 
method in which their value has been commuted If com* 
mutation has been ordered. 

(0 The rents payable by the tenants before and after commutation. 
(<i) Any other facts deserving of nouce affecting the area for which 
a record has been prepared. 

(e) The cost of preparing the record in accordance with these rules. 

If the area fur which the record has been prepared exceeds the area 
of a village, a general report may be piepared as above for the whole area. 

PrOCKDURE for compulsory COMMUTATIOK or PREDIAL SER¬ 
VICES, &C., CONCURRENTLY WITH THE PREPARATION OF A RECORD- 
OF-KIGHTS ORDERED UNDER ^ECTtON lOl Of THE U&NCAL TENANCY 

Act, ]8Ss. 

34. The procedure for enquiry into, record, attestation, and commuta* 
tion of predial conditions or services shall be carried out in accordance 
with the rules in Chapter II of the rules passed by Government under 
section 189, Bengal Tenancy Act, for the Chota Nagpur Division (except 
the district of Manbhum) as follows 

Service of notices under sectioif 4 of the Act shall be made in accord- 

* 

ance with the procedure for service of notices under rule 1 x (4) of Chapter 
n of the rules passed by Goveroznent under section 189, Bengal Tenancy 
jtett for the Chota Nagpur Dtidsion (except the district of Manbhum) and 
the record, attestation, and cemmutation of predial conditions, dtc., 
according to rules 10 (4), ti (i), and 18 of the above Chapter. 

3$. The following procedure shall be adopted 
(4) (1) The Revenue Officer on the day fixed for the beginning of 
attestation record the depositions of the landlord or his 
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authorised a^ent and at lea«t one of the (enails. He shall also 
take farther evidence, oral and documentary, and make tuch 
further enquiries as may be necessary in the particular caae. 

(u) He shall tlien record a finding sbowlng what rakHmats and 
services (if any) are, by ancient custom^ renderable by the 
general body of tenants divided into the following classes 

(1) renderable by the tenants jointly, 

(2) renderable by a tenant proportionate to the nominal area 

of his holding, and ^ 

(3} renderable by a tenant irrespective of the extent of his 
holding. 

0 

[Hi) (t) If general rakumais and services are found not to exist, 
he shall record a finding to that effect. 

(iv)~He shall ascertain and record the cash value of oil the 
predial conditions ascertained under rule (ii), and shall 
prepare a statement in the sSUb*joined form of the predial 
conditions, dtc. 

FORM OF STATEMENT. 

[Se^ Section 9A (r) of the Cbota Nagpur Commutation Act, IV (Q.C.) 
of 1S97, as amended by the Chota Nagpur Tenancy (Amendment) 
Act, V(B.C)of 1903O] 

Natnt 9/ Mouza , Namz of Thana Tkana No, 

Namt of Revenue officer. 

Year 


Name of rdkumat and begari. 

Cash value. 

I 

2 

Name of rdkumat, 

1 

1 


Name of begari. 


Rent «M 



Signature of Revenue Qflcer. 

(l) AnsBded by b«ttftc»Uoo Ho e?5. ei Ui Psbnisry, ISOS. * 

44 
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(v) In the kbatians of tenants subject to the general rakumats 
and services, merely the cash value of the predial conditions 
shall be recorded. 

(vi) In the khftiaos of tenants subject to special conditions^ 
all these conditions as well as the cash value therefor shall be 
recorded. 

(vil) The attesting officer must satisfy himself that the total rent 
recorded «is payable after commutation does not exceed a fair rent. 

{b) The statement of general conditions prescribed in the above rule, 
the special conditions of particular tenants not subject to the general rule, 
and the commuted value of the predial conditions rcnderable by each 
separate tenant shall be publshed m draft in the manner provided for 
.in the rules passed by Government under section 189, Bengal Tenancy 
Act, for the Chota Nagpur Division, except the district of Manbhum. 

{c) After draft publication objections to any entry or omission may be 
preferred within one month under section 103A, Bengal Tenancy Act, 
by petition bearmg stamp of eight annas. 

{if) After disposal of objections the record shall be dnally published 
in accordance with rule 22 of the rules passed by Government under 
section 1S9, Bengal Tenancy Act, for the Chota Nagpur Division, except 
Manbhum district. 

(r 1 If at any time within three months from the date of the certificate 
of final publication of the record<of«iights under the Bengal Tenancy Act, 
1885, section T03A (2\ a suit IS instituted under section 9A (8) of the 
Commutation Act before the Revenue Officer who prepared such record 
by filing a plaint on stamped paper regarding any entry in or omission 
from the record, he shall bear and decide the matter in dispute. 

(/) A Revenue Officer so appointed under the designation of Settle¬ 
ment Officer shall, on the application of any person interested, and after 
giving notice to other oersons interested and 'hearing any objections pre¬ 
ferred, or of his own motion without giving such notice, have power to 
withdr.tw from the file of any Assistant Settlement Officer subordinate to 
him any of the matters specified in the above rules and to dispose of 
them himself, or to transfer them for disposal to any other Assistant 
Settlement Officer sujordinate to him who has b.eetv duly empowered to 
act as a Revenue Officer. 

An appeal may be preferred to the Commissioner of the Division 
from the decision of the Revenue Officer under the above clause, if 
preferred within three months from the date of the decision. There 
shall be no right of appeal from the decision of the Commissioner. 
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ABANDONMENT: 

of permanent tenure^ p. 75. 

¥#hen transfer of holding; liy occupancy rai)at amounts to, p. 108. 
right of raiyat to abandon bolding, 5. 87, pp. 264^367. 
in case of, landlord before entering on holding under this section 
must give notice through Cuiiector, s. 87 (e), p. 264. 
when landlord enters on holding under s. 87, occupancy* raiyat may 
sue to recover po>session within two years and n^m*occupancy, 
within six months of date of publicacioo of notice, s. 87 (3), p. 264. 
when holding has been subdet by registered instrument, landlord 
before enlering under s. 87 must offer it to sublessee for re* 
mainder of teim on condition of payment of arrears, s. 87 
(4). P« 264. 

rulings under former law us to, p. 265. 
non‘payment of rent when evidence of, p. 265. ' 
rulings under present law as to, p. 366. 
form and service of notice of abandonment, p. 367. 
limitaiiun in suits for possession of abandoned holding, p. 367. 
sub-lessees protected against collusive abandonment by s 87 (4), p. 267. 
rules for service or notice of, Appdx 1 , Chap. V, p. 600, 601. 
form of notice of Landlord's intention to enter on abandoned holding, 
Appdx. I, Sebd. l,p. O29. 

AliATEMENT: See Keditiiiou. 

ABETMENT: 

of illegal interference with produce amounts to abetment of criminal 
trespass under Penal Code, s. 186 (2), pp. 397, 553. 

ABWAB: 

is not rent, p. 26: 

all abwabs illegal, and stipulation for payment void, s. 74, pp. 241, 346. 
what abwabs have been held toBe illegal, pp. 244,245. 

when an abu^b and when not, p. 34$. 
cesses not abigab, p. 245. 
dak«cess is not an abwab, p. 345. 
ebaukidar^s pay not an abwab, p. 246. 

lessees cannot contract to pay, p. 346. » 

m judicata regarding, p. 346. 

penalty for exaction by landlord from tenant of sum in excess of rent 
payable, s. 7$, p. 347. ^ 
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Abwab •.•-^{continued). ^ 

6. 74 does not affect right of proprietor in. permanently settled area 
to grant permanent muknrari leases on any terms he pluses* 
p. 246. 

landlords' agent cannot retain, collected by him, p. 437. 

ACCOUNT: 

statement of, tenant entitled to get, from landlord within 3 months 
of end of year, s. 57 (2), p. 193- 
landlord to keep copy of, %. S 7 ( 3 )* p- 194. 
new provisions added by Act, 1 li C. 1907, p. 19$. 
penalty for falling to give, or to keep copy of, s. 58 (2), (3), p. I 94 < 
forms of, to be prepared and kept for sale at $ub«divisiona1 offices, 
s. 59, p. 197. 
form of, Sch. 11 , p. 579. 

ACCRETED LAND: 

acquisition of occupancy right in, p. 94. 

ACCRETION: 

increase in area by, p. 174. 

ACQUISITION : . ' 

of land of holding by landlord for building and other purposes, s. 84, 

PP- 256, 2 S 7 
ACT X OF 1859: 

in force in Orissa pp. 4, $. 

except so far as inconsistent with portions of Tenancy Act extended 
there, s. 2 (2) p. 5. 
in force in Darjiling, p. 6. 
not in force in Angul, p. ^ 
in force in Manbhuoi, p. 7. 

ACT xxn OF r86o: 

removed Chittagong Hill Tracts from jurisdiction of Civil Courts, p. 9. 

ACT VI^D. C., OF'1862: 
in force in Orissa, pp. 4, 5. 
in force in Darjiling, p. 6. 
in force in Manbhum, p. 7. 

ACT VIll, B. C., OF 1862 : see Zamindari Dak Act, 

ACT IV, B. C., OF 1867 : 
in force in Orissa, p. 4. 
in force in Darjiling, p. 6. 
in Arce in Manbhum, p. 7. 

ACT I OF )868 (General Clauses Act); 
repeal^ by Act X of 1897, p. 1 x. 



INDEX. 


693 


Act I OF 1368 \--{coHiinued.) ’ 

effect of 5 . 6 ia proceedings commenced under repealed Act| 

pp. 11—14. 

ACT VIII, B. C,OF 1869: 
repealed by this Act, p. to. 

ACT XVI OF 1869, (Hbuian Duars Act): 
repealed, p. 8. 

repeal of, makes Ciril Procedure Code applicable to Western Duars, 
P- 9 * 

ACT V, B. C., OF 1875 : See Btngai Survey Act. 

ACT HI, D.C., OF 1876: Stt Bengal Irrigation Actiijt. 

ACT VII, B. C., OF 1876 : See Land Begistrafton Act. 

ACT III OF 1877 : See Begtsfration. 

ACT XV OF 18771 Stt UinituHon. 

ACT I OF 1879 : See Stamp Act, 

ACT Vin, D. C., OF i879h 
repealed by this Act, p. to. 

ACT IX, B, C., OF 1879 : Sec Wardd Aci 1879. 

ACT VI, 13 . C., OF 1880: Bengal Drainage Acfy t88o. 

ACT IX B. C., OF 1880: See Cw. 

ACT in, B. C, OF i88i: See Bengal Court of Wards' Acty i88i, 

ACT 11 , B. C., OF 1883 ; See Bengal Embankment Act 
ACT IV OF 1883: Sec Transfer of Property Act. 

ACT VI 11 OF 1885 1 See Bengal Tenancy Act, 

ACT XX OF 1885 : 

postponing operation of ss. 61—64 and Chap. XIl of Act, pp. 3, 384. 
ACT yiH OF 1886 : 

attending Bengal Tenancy Act, p. 3. 

ACT XXV OF 1885 : See Deposit zxA Distraint. 

ACT VII OF 1889 • See Succession. 

ACT V, B. C.. OF 1894 : 

modifying Chap. X of Act, p. 3. 

repealed by s. tt of Amending Act (Act III, B. C., of 1898), p. 373. 
ACT III, B. C.j OF 1895 : See Land Records Mcuntcnance Act, 

ACT VII, B, C.. OF 1895 : 

repealed Act XVI of 1869 (Bhutan Duars Act), p. 8. 

ACT VIII, B. C. OF 1895 : See Bengal Sanitary Drainage Act, iSpj, 

ACT X OF 1897 (General Clauses Aa): 

rule contained in as to effect of repeal of enactment, p. 14. * 

effect of provisions of, in proceedings commenced under repealed 

Ace, pp. 11—14. 
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ACT III, B, C., OF 1898 : 

remodelling Chap. X and altering ss. 30, 31, 39, 52 and 119, pp. 3, 124, 
130, 133, 142. 183. 288-293, 370.371, 380. 
extended to Orissa by Government Notification, pp. 5, 288. 

ACT I U. C, OF 1903, -See Beni'itl Tenanfy {.Vulidation) Act. 

AC1 1, B. C., OF 1907 came into force 22nd May, 1907, p. v. 
assented to, l)y Governor-General on nth May, 1907 p. 3. 

Changes made in Act by, pp. 3, 26, 35, 67, 69, 72,73,82, 83, 84,96,97, 
loi, 145, J47> '74, 183, i‘J5- 196. '97, 2i8, 221, 222, 226, 247, 268, 
294. 295" -¥\ 299. 300. 301. 302, 303, 308. 309. 317, 334, 335, 336, 
3^3, 3'''7, 379. 382. 429, 430. 43'. 433. 439, 44°, 44', 442, 446, 450, 
454, 462, 463, 466—471, 472. 485,494.495.496,497. 498,499, 
500. 507.509, 5". 554. 564.565, 568, 569, 580, 581, 582, 584. 587 - 
act IV OF 1907 ; • 

r«peaUtiK /•(vnindari ArZ' Ati^ p. 32. 

ACTS KEPEALHIJ : 

s. 2, p, 10, and ^qM. I, pp. 575, 576. 

ADDITIONAL JUDGE : 

no appeal from decree of order of in ftuit for recovery of rent, when 
amount claimed does not exceed R$. 100, and no question 
rehicing to trtle to land, or to some interest In land, or of right 
lo enhance or vary rent, or of amount of rent has been decided 
s. I53» PP* -1451 44^x 
ADMITTED TO OCCUPATION : 

expUn.iiion of, used with reference to non-orcupsancy raiyat, s. 47, p. 

• r 56. 

AGENT ; 

landloi'd's liability for act< of distraint committed by, p. 397. 

Naib or gumashta to be recognized agent of landlord for purpose of 
rent suit, s. 14;, p. 4z0, 

power for landlord to act through, s. 187, p. 555. 

joint landlords to act collectively or through common agent, s. r88, 

P 555- 

meaning of authorized " in s. 188, p. 559. 

AGORE BATAl SYSlIiiM : 

(jf dividing produce, description of p. 225. 

AGREEMENT : See Compromse. 

powers of Revenue ofheer to settle rents on, s. 109 C, p. 351. » 

AGRICULTURAL LAND 1 Sec LamL 
AGRICULTURAL YEAR: 
definition of s. 3 (n), p. 56. 

different agricultural ye«ar5, where prevalent, pp. 36, 37. 
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AIMA TENURE : 

may be an estate, p. ]6. 

ALTAMGHA GRANTS: 
are generally estates, p. 16. 

AMENDMENTS ; See Art ///, B. C, fl/iS^S^nd Tenancy Act t 

of B-rngal Tenancy Act, pp. 3, 124. 130. I 33 * * 42 , 183, 288-293, 37 °* 
371080. 

AMLI YEAR : 

svhen commences and where prevalent, p. 36. 

ANCUL : 

neither Act X of i8;9, nor Act VIII of 188$ extended t% p 5. 
rent law of, p. 5. 

APPEAL: 

order of Collector on application for commutation of produce-rent 
subject to appeal in like manner as if it were an order made in 
an ordinary revenue-proceeding, s. 4r>(j), p. 143. 
no .nppeal from order of Collector appraising or dividing produce, 
s. 70 (5), p 229. 

no second appeal in suits for rent exacted, p. 248. 
no appeal from order of Civil Court under s. 84 as to acquisition of 
land holding for building purposes, p. 257. 
no appeal fiom order of Court direciin? tenant to attend and point 
out boundaries of land to ho measured, s. 91, p. 279. 
no app''al from order rejecting an application under s. 93 for appoint¬ 
ment of common manager, p. 282. 

an appeal to lie to superior Revenu* aiMhorit«es from evxry order 
passed by Revenue-Officer prior lu final publication of record 
of rights on an objection made under ser. 104 B (3), or sec. 104 
E, s. 104 G, p. 325. 

to lie from decisions of Settlement-officer' to Special Judge and from 
decisions of Special Judge to High Court in proceedings under 
s$. 105 to 108 of Chap. X, where a settlement of land revenue is 
not being or is not about to he made, s. top A, p. 346. 
no first appeals from orders under s. 105 of former Chap. X, p. 347. 
no second appeal to High Court from decisions of Special Judge in 
appeals from orders of Revenue Officers with regard to settle¬ 
ment of rents, pp. 347, 348 
^ Court fee duty on second appeals, p. 349. 

appeals to lie from settlements, or decisions by Revenue Officers 
made or given within 30 days of commeocement of Amending 
Act, if presented within 30 dayt from date of settlement or 
decision, s. 0 of Amending Act, p. 370 
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‘ Appeax. \^{j:oniinufd). 

no appeal from order of Civil Court in distraint proceeding, but 
compensation for wrongful distraint may be sued for s. 140, 

P« 394 - 

no appeal from order of District, Additional, or Subordinate Judge in 
suit for recovery of rent, when amount claimed does not exceed 
Rs. 100, s, f 53 {a\ pp. 44 i 448. 

• or when order is passed by officer specially empowered with final 
jurisdiction up to Rs. $0, s. 153 (^), p. 445. 
unless question relating to title to land, or interest in land,ora 
question of right to enhance or vary rent, or of amount of rent 
payable annually is decided, s. 153, p. 446. 
a question as to regularity of sale proceedings is not a question of 
an interest in land, Explanation to s 153, p. 446. 
rulings relating appeals, p. 447. 
rulings relating to secomf appeals, p. 447. 

ruling in cases when claim does not exceed one hundred rupees, 

p. 448* * 

rulings in cates in which queuions relating to title in Jaifd or to some 
interest in land as betvreen parlies having conflicting claims 
thereto are involved, p. 449. 

rulings relating to cases in which questions of the right to enhance 
or vary rent are involved, p. 450. 

rulings regarding cases in which questions as to amount of rent 
annually payable are involved, p. 451. 
no appeal lies from order setting aside sale under s. 173, p. 506. 
a second appeal lies, in an applicaiioo to set aside sale under s. 175 
or s. 31 r, C. P. C., vfhtn auction^purchaser is as 

order 1 % one under s. 244, C. P. C, p. 506. 
no appeal lies from an order under s. 174 setting aside sale, p. 512. 
from decree or order under this Act to District or Special Judge, to be 
brought witbm 30 days, Schd. 111 . Art 4, p. 381. 
from any order of Collector under this Act to Commissioner to be 
brought within 30 days, Schd. Ill, Art s> P- 581. 

APPLICATION : 

for commutation of produce rent to whom to be made, s. 40 (a), 
p. 144 - 

Board of Revenue’s instructions for guidance of officers in dispiyidg 
of, for commutation of produce rent, p. 146. 
when tenant may preseat, to deposit rent io Court, s. 6f, pp. 303, 304. 
for appraisement or division of produce, s. 69, pp. 32 $, 226. 
for registration of landlord’s improvement, s. Ilo, p. 252. 
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Application x^iconUnu^d.) 

to record evidence as to improvement, s. Si (l), p. 25J. 
for appointment of common manager, s. 93, p. 280. 
for recording of particulars specified in sec. 103, b. 103, pp. 399, 304. 
fur settlement of rents when a settlement of land revenue is not 
being or is npt about to majle. s. 105; pp. 330, 33s. 
for distraint, cases in which may Mllnade, s. 121, p. 384. 
application for distraint, what lo specify, s. tss, p. 386. 
procedure on receipt of, for distraint, s. 123, p. 3S7. 
for determination of incidents of tenancy, s. 158 (iX P« 4^3. 
for execution of decree for arrears of rent by sale of tenure or holding 
what to contain, s. 162, p. 486. 

for service on incumbrancer of notice declaring Incumbrance to be 
annulled, s. 167, p. 491. 

for declaration that land has ceased to be char^r diara land, s. 160 

OX P* Si*- p 

for execution ordecree or order under this Act^or any Act repealed 
by this Act, for sum not exceeding Rs. $00, limitation tn case of, 
art. 6, Sched. Ill, Ft. Ill, p. sSt. 

what is application in continuation of former execution*proceeding, p. 

588. * 

form of, for registiation of landlord’s improvement, Appdx. 1 , Sched. 
I, p. 620. 

APPORTIONMENT : 
of rent, pp. 234-238. 

under Estates Partition Act (V. B. C., of 1897), P* 235. 
of cesses, p. 238. 

all co-sharers must be made parties to suit for, p. 238. 
separate payment of rent not conclusive evidence 239. 

APPRAISEMENT ; See Prtfduce-rmts. 

APPROPRIATION ; See Payments, 
of payments of rent. s. $5, pp. 188-19a 
AREA : 

when exceeds 100 bighas, tenant to be presumed to be tenure-holder, 
s. 5 ( 5 ) pp. 5 o» 55. ‘ 

tenure-holders’ rent may be increased on ground of increase in, p« 
54 ' 

^ tenancy, alteration rent in respect of alteration of, a. 5^2, p. 
J73. 

^ ♦ 

in suit for additional rent (or increase of area, it is not now necessary 
to Indicate particular plots added to, sec. $2 (5X P* ^ 74 * ^ 

increase in, by accretion, p. 174. 
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Area .^{continued). 

increase in, by encroachment, p. 175. 
increase in, found on measurergent, p. 176. 

what plaintifT must prove in suit for additional rent on account of 
increase in, pp. 177, 178. 

oral evidence when inadmissible to prove, p. <78. 

reduction of rent for decrease? in, pp. 178, sBo. 

of land to be specified in suit for recovery of rent, s. 148 (^) p. 431. 

ARREAki 

no rertifirate under Act VII of 1889 required to collect, of rent due 
to deceased person, pp. 73, 402. 
liability of heirs of occupancy raiyat for, p. no. 
of rent, what is, s. 54 (3), p. 187, s. j6i (c), p. 485. 
of rent, permanent tenure^holder, raiyat at fixed rates, and occupancy 
raiyat cannot be ejected for, but tenure or bolding may be sold 
for, s. 65, p. 211. 

former law as to eiectment for arrears of rent, p 211 
present law, p. an. 

rent a first charge on tenures and holdings, s. 6$, pp. 212, 215. 
arrears of road cess, but not of interest, included under head of, 
p. 315. 

execution of decree for, pp. 2*5-217. 

rights of fractional co-sharcrs m executing decrees for, pp. 217, 218. 
non-occupancy and under-raiyats liable to ejectment for, s. 66 (1), 
p. 218. 

decree for ejectment for, what to specify and when to be executed, 
s. 66 (2), (3X pp. 218, 219. 
effect of assignment of, p. 219. 
of producerent, p. 219. 
waiver of right to eject for, p. 220. 

interest on, runs at 12 p. c., or at 12;^ p. c. in Bengal s. 67, p. 221. 
interest on, must be decreed, p. 221. 
interest on, due only at end of each quarter, p. 221. 
contracts fur payment of interest on, made after passing of Tenancy 
Act, p. 222. 

damages fur, withheld without reasonable cause, or defendant im« 
properly sued for, s. 68, p. 224 
limitation in suits for, p. 225. 

suits for, must include all rent due at time of institution, p. 400. 
statutory disabilities in suits for, p. 401. 

landlord not bound to proceed against other than recognized tenant 
for, p. 405 
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ARREAR ‘.-^{contimiid). 

landlord may sue the real tenant for, p. 407. 

rulings as to set-ofTin suits for, pp. 408-410. 

effect of fx parie and unexecuted decrees for, pp. 417*420. 

limitation on landlord’s right to bring successive rent suits, s. 147, 

p. 428-429. 

plaint in suit for, what to specify, s. 148 (^), p. 431. 
procedure in suits for, s. 148, pp. 431-434. 
application of provisions of s. 188 in suits for, pp. {6r, 562. 
in s. 167 to include interest decreed under s. 67, or damages awarded 
under s. 68, s. 161 (r), p. 485. 

provisions of this Act as to recovery of, to apply to suits for recovery 
of arrears of rent for rights of pasturage, forest rights, rights of 
fisheries, &c., s. ip3, p. 570. 

suit for, when deposit of rent has been made under 5. 6 ), to be 
brought within six months of date of deposit, Schd. Ill, Art. 2 
(rt), pp, 580.583. 

suit for, when no depostt has been made under s. 61, to be brought 
within three years of last day of year in which deposit fell due, 
Schd, 111 , An. 2 ( 4 ), pp. 580, 583 

ASSAM 1 

rent law of, p. 7. 

ASSAM VALLEY DISTKICTS : 
rent law of, p. 10. 

ASSESSORS : 

Collector may appoint, to assist Kevenue-oflirers in appraising or 
dividing produce* $. 70 (1), p. 228. 

Local Government may make rules for appointment of assessors to 
assist Cpurt in estimating compensation for raiyads improve- 
ments, s. 82 (5), p. 254. 

ASSIGNEE : 

of decree for arrears of rent may not apply for execution, unless 
landlord’s interest in land is vested In him, s. 148 ( 4 ), p. 434. 

ASSIGNMENT : 

of decrees for arrears of rent, pp. 437-438. 

ATTACHMENT : 

when distrained property is under, order for distraint to prevail, but 
surplus proceeds not to be paid without sanction of Court ordering 
attachment or sale, s. 139, p. 394. 

order of, and proclamation of sale to be issued simultaneously, when 
holder of decree for arrears of rent applies for execution by saip 
of tenure or holding, s. 163 (t), p. 487. 
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tmure or holding under attachment in execution of decree for arrears 
due thereon to be released from, only on payment into Court of 
amount of decree with costa, or on confession oH satisfaction by 
decree-bolder, s. 170 (a), p. 498. 

BANKI : 

incorporated with Cuttack by Act XXV of 1881, p. 6. 

BASTU LAND : See HomesUad Land. 

BATTA: 

when an abwab and when not, p. 24$. 

BEKAMIDARS: 

caimot sue for ejectment, p. 273. 

BENGAL COURT OF WARDS ACT, 1881. 

interest on arrears or other demands payable to managers of Court 
of Wards estates, recoverable as rent, p. 29. 

BENGAL DRAINAGE ACT, j88o t 

drainsge charges payable by the tenant to the landlord under, re* 
cover able as rent, p. 29. 

BENGAL; 

rent law of, p. 4. 

BENGAL EMBANKMENT ACT : 

Act II, n. C., of 1882, claims under, recoverable as arrears of rent of 
patni tenures, p. 29. 

liENGAL IRRIGATION ACT 1876 ; 

sums payable to Government by any person who has entered into an 
agreement to collect water rates for Government, recoverable as 
rent, p, 20. 

BENGAL SAN^RY DRAINAGE ACT, 1S95 ^ 

sums payable to holders of estates or tenures under, recoverable as 
rent, p. 29. h. 

BENGALI YEAR : 

meaning of ^agricultural year," where, prevalent, p. 56. 
where, prevails, p« 36. 

BENGAL SURVEY ACT ; 

Act V of 187s, B. C., claims under, recoverable as revk, p. 29. 

Local Government may mctke ^ rules, con fir ring on Revenue-officers 
any power exercisable by any officer under Bengal Survey! Act, 
iSyj, t. 189 (I) p. S65. 

D^utjr and Assistant Superintendents of Survey'vested with powers 
/ SpeciDed in a 189 (r) (^), Rule 41, Chop. VI, Appdxi 1 , p. 602, ' 
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BENGAL TENANCY ACT i 

passed on the i4tH March, iS8s, p. f. 
time of commencement of, $. i (a), pp. i, a. 
local extent of, s. i (}), p. 2. 

does not extend by its own operation to Calcotta, Orissa, or the 
scheduled districts, but may be extended to Orissa or any sched* 
uled district or part thereof s. i (j), p. 2. 
history of, pp, Ixxvxci. 
objects of, p. Ixxxvii. 
amendments of, p. 3. 

what portions of, have been extended to Orissa, pp. 4, 5. 
provisions t)f ss. 56,38 (0,(3) S4 of, extended to Sonthal Parganas, 
p. 6. 

not in force in Angul, p. $. 

application of, to non-agricultural land, p. as. 

relation of landlord and tenant must exist before provisions of, can be 
applied, p. 26a. 

modifications introduced into Chap. X by the Amending Act of 1898, 
p. 388. 

jurisdiction in proceedings under, $. 144, p. 434. 
restrictions on exclusion of Act by agreement, s. 178, pp. Si5*51 7 * 
does not a^ect ghatwali or other serrice tenure, V iSi, p. 535. 
subject to local custom or usage, applies to homestead land, s. 182, 

P* 535 - 

does not alfect custom, usage or customary right not inconsistent 
with, or expressly or impliedly abolished by it, s. 183, p. 541* 
does not affect powers and duties of Settlement^officers, s. 295 (n), p. 
572 - 

or realisation of rent in Government or Wards^ £slate%s. 19; ( 3 ), p. $73. 
or avoidance of tenancies and incumbrances by sale for arrears 
Govt, revenue, s. 195 (r), p. 572. 
or partition of re venue-paying estates, s. 195 (d), p. S73. 
or patni tenures, s. 195 (e), p. 572. 

or any special or local law not expressly or impliedly repealed, s. 29$ 
(/). P- 572 - 

to be read subject to Acts hereafter passed by Lieutenant-Governor of 
Bengal, $. 196, p. 574- 

portions of Bengal Tenancy Act made applicable to Cbota Nagpur 
.,1 division, Appendix V, pp. 669'69a 
BENGAL TENANCY (VALIDATION) ACT : 

is an Act to validate certain transfers of permanent tenures apd ^bold« 
< *1 ings at fixed rate, p. 78. 
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Bicngal Tenakcy (Validation) Act \^(con/inue(t). 
provisions of ss. i to 3, pp. 79^ 8a 
object of, pp. $0, 81. 

BEQUEATH : See Transfer. 

permanent tenure may be bequeathed, s. 11, p. O5. 
whether occupancy rights can be bequeathed, p. iii, s. 178 (3) 
p. 516. 

non-occapancy rights may in accordance with local usage be be* 
queathed, p. 149. 

right to bequeath ghatwali or service tenure not affected by provisions 
of Act, $. i8r, p. 525. 

BHAOLI SYSTEM : See ProHuce rent 
BHUTAN DUARS ACT; 

repealed by Act VII, U. C., of 189$, pp. 7, 8. 

repeal of, makes Civil Procedure Codcapplio«abie 10 Western Dunrs, p. 9. 
BOARD OF REVENUE: 

instructions of, regarding receipt and payment of landlord’s fees, p. 72. 
instructions of, regarding local enquiries as to prcv«ailing rate, pp. 131* 

132. 

pricedists prepared by Collecloi to be submitted to m.d to be approv¬ 
ed or revised by,~error in price-lists may be corrected with sane- 
tion wf, s. 39 (3) (4). P- > 4 i- 

power to revise price-lists of staple food-crops, s. 39 U}r P> ML 
instructions of, for guidance of oBiccrs dealing with applications for 
commutation of produce rents, p. 146. 
instructions as to standard of measurement, p. 38a 
instructions regarding custody, inspection and grant of copies of set¬ 
tlement records, p. 372. 

instructions regarding levy of Court, process and copying fees, in 
Survey, and Settlement cases, pp. 372-376. 
to prescribe fee to be paid by purchaser of estate or tenure at sale for 
arrears for service of notice of annulment of incumbrance, s. 167 
(2), p. 491. 

survey and settlement rules of, when legal, p. 566. 

fees for service of notice on incumbrancer, p. 493 and Appdx. 1 , Chap. 

VJI, Rules loi—104, pp. 618-610. 
forms of records of rights prescribed by, Appdx. II, pp. 643-652. 
BOUNDARIES: 

of land to be specified in plaint in suit for recovery of rent, s. 148 {b\ 

pp. 43 I* 435 ' 

BREACH : 

Of conditions of contract, liability to ejectment for, ss. to, tS 25 
(^),44 W PP- 60, 76, 105, 151. 
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Breach * 

suit for ejectment of tenure-holder or raiyat for breach of condition 
to be instituted within one year of breach, art. 1 of Schd. Ill, 
pp. 65, no, 580, 582. 

of contract, compensation, for, s. i$5, p. 4;$. 

BUILDING : 

occupancy rights could not be acquired under former law in land 
covered with, p. 87. 

acquisition of land of holding for building and other purposes, s. 84, 
p. 256. 

BURDEN OF PROOF : See Onus of Pfw/ 

BURNING OK BURYING GROUND. 

a protected interest in case of sale of tenure or holding for arrears, 
S. 160 iC)y p, 483. 

CALCUTTA : 

Tenancy Act not in force in, $• i (3), p. 2. 
definition of, added by Act I, B. C., 1907, p 2. 
reni-la>v of, p. 3. 

inclusion of any area in, not to affect occupancy rights already accru¬ 
ed therein, s. 19 (2) p. 84. 

CANAL : 

a p rote (ted interest in ca>e of s«ale of tenure or holding for arrears, 
s. 160 (c), p. 483 - 

caste : 

of raiyat. when may be taken into consideration when deterinming 
rate of rent, s. 31 (r), p. 129. 

CERTIFICATE : 

under Act Vll of 1889 not required to collect arrears of rent due to 
deceased person, pp. 73, 402. 

of Collector of necessity of acquiring land of holding for building and 
other purposes, T{oi conclusive, p. 256. 

CERTIFICATE PROCEDURE : See Public Dcmtinds Recovery Act, 
under Act VII B. C. of iSfiS, and Act I, B. C., of 1895 recovery 
of rent in Government or Wards’ Estates not affected by Tenancy 
Art, s. 195 W. P- 573 - 

CESS : See Dak-Ccss. 

Cess Act (IX, H. C. of 1880} sums due under, are not rent, though 
recoverable as such, pp. 29, 30, 31. 
cesses only personal debts, p. 30. 

when they cannot be recovered under Public Demands Recovery Act, 
P* .30. 
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Cbss 

road-cess included under the term rent *^10 s. 65, p. 2if. 
dvnages under s. 68 may be awarded for non-paymenf of, p. 224. 
imposition of illegal cesses prohibited, s. 74, p. 241. 
disabilities under Cess Act in suits for recovery of arrears of rent, 

p. 401. ^ 

cess returns, rulings regarding, p. 40c. 

provisions of s. 174 applicable to sales in execution of decrees for 
road cess, p. $08. 

CHAR OR DIARA LAND : 

raiyat of, not to acquire right of occupancy in land until he has held 
it for 12 years, and meanwhile to pay such rent as may be agreed 
on, 8. 280 (Ot P* S 3 i« 

Collector on application of landlord or tenant may declare that land 
has ceased to be, s. 160 (3}, p. $22. 
definition of, p. 52$. 

CHAUKIDARI CHAKAKAN LAND : See 6VwVtf nftum, 

CHAUKIDARI TAX : 

not rent and not recoverable a^ such, p 32. 
when may be recovered as such, ruling as to, p. 32. 
not an abwab, p. 246. 

CHITTAGONG : 

Noabad taluks in, are not estates, p. t6. 

CHITTAGONG HILL TRACTS: 
no rent law in, p. 9. 

CHITTAS: f 

rulings regarding, pp. 4 Mi 4 * 5 - 

CHOTA NAGPUR: 

rent law curreot in, pp. 6, 7. 

portions of Tenancy Act applicable to, App. V, pp. 669—674. 
rules for settlement in force in App. V, pp. 674^684. 
rules for commutation of predial conditions of tenancy, App. V, pp. 
684—690. 

CIVIL COURT: 

procedure to be followed by, when permanent tenure or holding at 
fixed rates is sold in execution of decree other than decree for 
arrears of rent, s. 13, p. 69. 

to give receipt for deposit of rent, which will operate as a valid 
acquittance, s. 62, p. 206. 

has power to authorise acquisition by landlord of land of holding for 
building and other purposes, s. 84, p. 256. 
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Civil Court 

limitation ^jurisdiction of, in matters relatins to rent| where a settle¬ 
ment revenue is bein^ or is aboot to be maile, s. J04 H, 
pp. 3 * 6 — 3 ^ 9 - 

bar to jurisdictton of, when a settlement of land revenue is not being 
or is not about to be made, & <09, p. 343. 
stay of prmedin^s in, during preparation of record of lights, a, lu, 

354. 

limitation of jurisdiction of, in .matters other than rent relating to 
record of rights, s. 111 A, p. 356. 

special register of suits to be kept by, in forms prescribed by Local 
Government, a. 146, p. 4 * 7 - 

stay of rents in, in which certain issues arise, s. 11 iB, p. 337—363. 
regard to be had by, to entries in record of rights, s. J47B, p. 430. 

CIVIL PROCEDURE CODE: 

made applicable to Western Duars by repeal of Bhutan Duars Act, p. 9i 
provisions of a. 373,Jor withdrawal of suit not affected by provision 
prohibiting landlords from bringing rent-suit until lapse of three 
months, 8. 37 (3), p. 13$. 

provisions of Chap. XLll of, to apply to second appeals from deci¬ 
sions of Special Judge under Chap, X^s. 109A (3), p. 346, 

High Court has power to modify Civil Procedure Code in ii$ applica¬ 
tion to landlord and tenant suits, s. 143 (i)» p* 40a 
no such rules yet made, p. 400. 

subject to High Court Rules, Civil Procedure Code to apply to such 
suits, s. 143(3), p. 4 ^- 

what sections of, do not apply to suits for recovery of rent, s. 148 (tf), 
pp. 434 * 435 - 

ss. 378 lo 283 of, do not apply to a tenuie or holding attached in exe¬ 
cution of arrears due tberrou, s. 17® (1), p- 498 « 
sect. 31 oA C.P.C., does not apply to tenure or holding attached in 
execution of decree fur rent, s. 170^ pp. 49^1 499*501. 

COLLECTION PAPERS: 

rulings regarding, pp. 414^416.' 

COLLECTOR: 

meaning of lo this Aci, s. 3 (i6x p. 38. 

Sub-divisional officers vested M*hh powers of .1, under ss. 12, 13, 13, 
69 to 71 of this Act, pp. 38, 68, 227. 

Deputy Collector of Howrah mvested with powers of, under ss. 69— 
71, pp. 38, 377 - 

Senior Deputy Collector of Gaya invested with powers of, under ss. 
69-711 pp. 38,228. 

45 
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COLLLCTOK -.^{continued). 

to serve aotice on and pay fee to landlord on transfer oti or succession 
to, permanent tenure, s$. 12^15, pp. 66—72. 
preparation of price-lists of staple food*crops by, s. 39, pp. 140-142. 
commutation of produce rent, s. 40, pp. i42’-'i45. 
procedure of, in case applications for appraisement and division of 
piodiue, ss. 69—71, pp, 225—232. 

Collector wh^n appraising produce, a Court; officer appointed by him 
to make division not a public servant, except in Bengal, p. 228, 
not empowered to decide disputes as to nature of tenancy, p. 228. 
to decide as to rigbt to make improvement, s. 78, p. 251. 
may give certifjcaie that land of holding is wanted by landlord for 
building or other purposes, s. 84, p. 256. 
certificate of, under s. 84 not conclusive, p. 256. 
to cause publicatron of notice by landlord of intended entry on 
abandoned holding, $. 87 (2), p. 264. 
with permission uf, landlord may measure land oftener than once in 
ten years, s. 90 (2), p. 277. 

may apply for appointment of a common manager, s. 93, p. 280. 
to serve notice of annulment of incumbrance on incumbrancer, s. 167 

(3). p' 49'• 

sub-divisional officer not spcci.illy empowered has not the powers 
of, under sec. 167 (3,', p. 491. 

on application of landlord or tenant may declare that land has ceased 
to be c bar or diara land, s. 180 (3\ p. 522. 
appeal from order of, under this Act to Commissioner to be brought 
wiihin 30 days, Schd. I {I, Art. 5, p. 581. 

COMMENCEMENT: 

of Tenancy Act, from ist November, 1885, p. 2. 
of amendments of Act, p- 3. 

of provisions of Tenancy Act regarding deposit of rent and distraint, 
from 1st February, 1886, pp. 2, 203, 384. 
of Act I, IJ.C., of J907, see note, pp. v, 3 

COMMISSIONER : 

Ciovernineut notification regarding rank of, to be appointed to make 
local enquiry under ss. 3; and 158 (2), pp. 129, 465. 

Board of Revenue’s instructions for guidance of, when making local 
enquiries, pp. J 3 t, 46 $* 

appeal to, from order of Collector under this Act to be brought within 
30 days of date of order appealed against, art. 4, Schd. Ill, 

p- 581 • 
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COMMUTATJON: 

of produce*reQt, rules for, s. 40, pp. 142,143. 

Board of Revenue's instructions to officers disposing of applications 
fur, p. 146. 

appeal lies from order for, by Collector to Commissioner, but no suit 
will lie in Civil Court to set it aside, p. 146. 
new section introduced by Act 113 .C. of 1907. p. 144. 
changes made by Act I, B.C.. of 1907, p. 147. 

period for which commuted rents are to remain unaltered, s. 40A, 

p. 147. 

of rent, landlord or raiyat’s right to apply for. not taken away by 
anything in any contract made after passing of Tenancy Act, s. 
• 78 ( 3 )(iO>P- 5 « 6 . 

COMPENSATION ; 

for raiyai’s improvements in case of ejectment, $5. 82, 83, pp. 

253-255- 

person whose property has been wrongfully distrained may sue for, 
s. 140, p. 394. 

relief against forfeiture by payment of, s. 155, p. 45$. 
rulings regarding notice to pay, p. 457. 
co-sharer 1 indlords may sue for, p. 458. 

tenant cannot by contract made before or after passing of this Act 
divest himself of. or limit, right to claim, for improvements made 
by him, s. 178 (1) (</), p. 515. 

COMPROMISE : 

power of Revenue officer to give effect to agrecmcnl or compromise, 

s. ro9 B, p. 349. 

power of Revenue officer to settlement rents or agreement, s. 109 
C, p. 351 - 

of suits between landlord and tenant s. 147A., p. 429. 

CONTRACT: 

of enhancement of rent, registration of^ p. 45. 
creation of permanent tenures by, p. 60. 
enhancement of rent by, s. 29, pp. ti8— tio. 

for interest on arrears made after passing of Act, p. 188. s- 178 (3) (^), 
pp. 516, 519. 

what rights not affected by contract between landlord and tenant 
made before or after passing of Act, s. 178' (t), p. 515. 
nothing in contract made between 15th July, 1880, and passing of this 
Act to bar acquisition of occupancy-right, 178 (a), p. 51$. 
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Contract .-^{continued). » 

what rights not affected by contract between landlord and tenant 
made after passing of this Act, s. 178 (3), p. 515. 
leases for reclamation of waste land, contracts barring acquisition of 
occupancy-right in land, reclaimed by landlord, and contracts for 
temporary cultivation of orchard land not affected by provisions 
of s. J78, s. 178, provisos I, ii, and iii, pp. 516, 517. 
not with standing contract between parties a Re venue* officer, when 
making settlement of land out permanently settled, may fix fair 
and equitable rent, s. 19a, p. 568. 

COPY : 

landlord bound to keep copy of statement of account given to tenant 
at close of year, s. $7 (3), p. 194. 
penalty for failing to keep, \8 (3X p- 195> 

Board of Revenue’s circular regarding grant of, and fees on, in settle* 
ment cases, p. 37O. 

landlords entitled to produce, of account books, collection papers 
&Q. in rent suits, s. 148 (^, p. 433. 

CO-SHARER : See Joint landlords, 

co-bharer landlord cannot sue for enhancement of tenure, p. 57. 
each co*sbarcr r.dyai acquirer status of settled ruiyat, s. 2q (4), 
pp. 90, 92. 

an occupuocy*nght acquirei by co*sharer proprietor or permanent 
tenure-holder ceases 10 exist, but a person having a right of 
occup.incy does not lose tc by becoming co-sharer, proprietor or 
tenure-holder, s. 2a, p. 95. , 

different law applicable to Bengal, p. 96. 
cannot eject, p. 109. 

co-sharer landlord cannot enb.mce lent of occupancy raiyat, p. 128. 
suits for alteration of rent on account of alteration of area cannot 
proceed at instance of, p. 184. 

tenant Aay deposit rent payable to co-sharers, when he is unable to 
obtain their joint receipt, s, 61 p. 203. 

service of notice of deposit of rent on one, will not reduce period of 
limitation in suits for arretrs to six niunifas, p. 205. * 

service of feo ice of deposit of rent due to co-sharers, s. 63 (2), p, 208. 
rights of, in executing decrees for arrears of rent, p. 217. 
cannot apply for appraisement ar division, p. 228. 
all co-sharers must be made parties to suits for apportionment of rent, 
p. 238. 

, cannot pleasure lands of estate or tenure, p. 277. 
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Co-SHAAER l^{^$U*nued). 

caDDOt apply for settlement of rents under s. jo;, m cases in which 
a settlement of land revenue is not being or is not about to be 
made, p. 33$. 

cannot distrain, p. 386. 

suits for arrears of rent by a. 148 A, pp. 439-44s. 
when tenure or holding pa|i in execution of decree for rent 
obtained by one or more, s. 158 B, p. 472. 
may sue for compensation under s. IS5 ?• 45 ^* 
can eject trespassers but not tenants, p. 461. 
cannot apply fur determination of incidenis of tenancy, p. 464. 
under Act as unamended by Act I, H. C., of 1907 cannot attach tenures 
or holdings in execution of decrees for shareof rent, p. $01. 

joint landlords must act collectively or through common agent, 
s. 188, p. 555. 

co-sharer landlords, powers of, under former law, pp. 5 $$*5 $8. 
powers of, under this Act, pp. 559*561. 
application of 5. 1S8 to suits for arrears of rent, pp. 561-563. 
suits for damages by, p. 563. 

new procedure in suits for arrears of rent by, s. 188 A, p. 564. 

COUNTERFOIL . 

landlord to keep counterfoil of each receipt given to tenant, s. 58 (2), 

p. 194. 

penalty for failing to keep, s. 58 (3), p. 194,195. 

COURT-FEES : 

in suits for enhancement of occupancy raiyats’ rent or fur abatement 
of rent, pp. 129, 185. 
on applications to deposit rent, p. 205. 

on applications to deposit rent, when remitted by Government of 
India, p. 305. * 

on applications for payment and refund of deposit of rent, p. 210. 
applications for service of notice of surrender exempt from, p. 263. 
in riiits to recover occupancy of land from which tenant has been 
illegally ejected, p. 276. 
on second appeals, p. 349. 

Board of Revenue’s circular regarding, in settlement cases, pp. 
37a*374* 

on applications for distraint, p. 387. 

on written statements in suits for recovery of rent, p. 437. < 
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Court ‘FEKs >^{ro»/inue/f}. 

for service of notices of annulment of incumbrances under s. 167, 
P 493 * 

COURT OF WARDS : 

nothing in Tenancy Act affects procedure for realization of rent in 
estates under management of, s. 19$ (^), p. 572. 

CRO? : see Produee^rfnt. • 

when raiyat holds land at specially low rate in consideration of his 
cultivating a particular crop, may agree in consideration of 
release from ob1ig<ation to cultivate the crop to pay fair and 
equitable rent, s. 29, proviso lit, pp. 120, 123. 
rules for preparation of price lists of staple food crops, s. 39, pp. 

140* 141* 

rights and liabilities as to possession of, in case of produce^rent, s. 
711 P* 330- 

penalty for interference with, s. 186 (i) pp, ^97, 553. 
what crops may be distrained, p. 386. 
right to reap distrained crop, s. 126, p, 389. 
distrained produce may be sold slamling. s. 129. p. 391. 
right of ejected raiyat in respect of, and of land prepared for sowing, 
s. 156, pp. 458-4f>o. 

Local (jovernment may empower Reveiuie-ofnccrs to cut and thresh 
crop, and weigh pioduce with view to estimating capabilities of 
soil, 5. J89 (i) p. 565, 

CROWN : 

on failure of heir, permanent tenure escheats to, p. 7$. 

CULTIVATOR : 

leases of, exempted from stamp duty, p. 41. 
meaning of, p. 41. 

CUSTOM : See Vibandu Usage. 

to be regarded in determining whether a tenant is a tenure^holder or 
raiyat, s 5 (4) ('0* p 50 

landlord muy enhance rent of tenure in accordance with, s. 6 (a) p. 54. 
tenures permanent by, pp. 01*64. 
occupancy-rights, acquisition of by, s. 19, pp. 84-87. 
occupancy raiyat not entitled to cut down trees in contravention of 
local custom, s. 23, p. loi. 

occupancy-rights, subject to, devolve on death in the same way as 
Ollier imm^^veable property, %. 26, p. 110. 

OCCupanC)^rights transferable by, and not otherwise, pp. 111-113. 
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Custom .-^continu 

occupancy*nght 3 not transferable by» do not pass at execution sales, 

p. 113. 

onus of proof of custom of transferability of occupancy*rights, p. 115. 
occupancy •rights transferable by, how to be transferred, p. ri6. 
non-occupancy-righis may be transferable by, p. 14Q. 
right of occupancy may be acquired by under-r.'iiyat by, p. 160. 
to be regarded by Revcnue-ofiicer in determining whether land is 
private land, s. 120 (3), p. 381. 

incidents of tenancy of homestead land held by raiyal otherwise than 
as part of holding as raiyat to be regulated by. and subject to, 
by provisions of this Act, s. 182, p. 535. 
local custom or usage ns to homestead land, p. 537. 
nothing in this Act to affect custom, usage or customary right not 
expressly or impliedly modified or abolished by its provisions, 
s. 183, p. S4t. 
effect of custom, p. 542. 
elements of, pp. 542-544. 
proof of custom, p. 544. 

CUSTOMARY RATE : 

rent of tenure-holder, when liable 10 enhancement, may be enhanced 
to limit of, s. 7 (1), p. 57. 

when no customary rate, may be enhanced up to limit Court may 
think fair and equitable, s. 7 (2), p. 57. 

DAK CESS : 

not rent and not recoverable as such, p. 3r. 
not an p. 245 

DAMAGES: 

up to 25 p. c. may be awarded for rent withheld without reasonable 
cause, or to defendant improperly sued for rent, s. 6S, p. 234. 
may be awarded for non-payment of cesses, p. 224. 
in lieu of interest only up to date of suit, p. 225. 
may be awarded for denial of landlord’s title, s. 186A, p. 554. 

DANABANDI SYSTEM ; 

of appraising and dividing produce, description of, pp. 226. 227, 
DARJILING : 
rent law of, p. 6. 


DARPATNI-TALUKS: 


provisions of s. [3 of this Act apply to, p. 71. 
transfer of, p. 71. 

not exempted from provisions of .Act under s. 195 (<), p. 
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DECREE: 

execution of, for arrears of rent, pp. 215, 216. 

for ejectment for arrears of rent to specify > amount of arrear and 
interest, if any due thereon, s. 66(2), P- 218. 
no ejectment except in execution of, $. 89 p. 272. 
for rent ^iven €x par/c and unexecuted, pp. 417, 420. 
assii^nment of decrees for arrears of rent, pp. 437*439. 
for enhancement, date from which takes effect, s. 154, p. 455., 
for ejectment, what to declare, s. i$S (2I, p. 436. 
period fur payment of compensation fixed by, may be extended by 
Court, s 155 (3), p. 456. 
sale for anears under, Chap XIV, pp. 473*;r4. 
meaning of, in sec. J74, p. 507. 

DEFINITION : 

of terms used in Tenancy Act, s. 3, pp. I4'48. 

DEPOSIT: 

of rent, operations of $s. 61 to 64 reUiing to, postponed to ist 
February, 1886, pp. 2, 203. 
of rent, when tenant may make, s. 61 (1), p 203. 
application for, what particulars ninst be specified in s. 61 (s), p. 204. 
rent, fees levi:tble on application to, p. 205. 
receipt granted hy ('01111 for, 10 be valid .acquittance, s. f>2, p. 206. 
of rent, when valid, p. 24 > 6 . 

duty of Court when application to deposit rent is made to it, p. 207. 
of rent, operates as an acquittance, p. 207. 

notification and nonce of, how to be published and served, s 63, p. 208. 

rule for service of notice of, p. 208. 

payment and refund of, bow to be made, s. 64, p, 309. 

effect of withdrawal of, by landlord, p. 210. 

Court'fees on applications for payment and refund of, p. 210. 
judgment'debtor may make deposit of purchase-money and 5 p. c. 
within 30 days of sale of tenure or holding and have sale set aside, 

5.174, pp. 5061 507. 

suit for recovery of rent prior to, under 61 to be brought within six 
months, Sched. Ill, Art. 2 (ei), p. 580. 

DEPUTY COLLECTOR: 

every, authorised to discharge functions of Revenue and Settlement 
Officer, p. 38. 

of Howrah and Gaya authorired to discharge functions of Collector 
undet ss, 69-71, pp. 38, 228. 

PIAKA: See Ci^rlofui. 
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DILUVION : 

alteiatiou of rent in consequence of, n, 172. 

DISCHARGE t 

in full, tenant entitled to get from landlord^ or statement of account 
at close of year, $. 57, p. 193. 

penalty for failing lo give or keep copy of, s. 58 (2) (3), p. 19^, 
DISPUTE : 

decision of disputes by Revenue Officer In settiement proceedings 
where a settlement of land rc'enue is not being or is not about 
to be made, s. to6, p. 337. 
disduction between nbjeciion*^ and disputes, p. 339. 
to what matters disputes may relate. j> 330. 
appeals from decision of, by Revenue Officer, s. 109A, p. 346. 
DISTRAINT ; 

operation of provisions of Act relating to, postponed to ist February, 
1886, by Act XX of 1885, pp. 2, 384 note, 
cases in which an application for, may be made, s. 121, p 384. 
history of law of, pp. 385, 386. 
what crops may be distrained, p. 386. 
who may distrain, p. 386. 

application for, what to specify, ?nid how to be signed and vcri^ed, s. 
122, pi>. 386, 387. 

Court-fee stain]»on appliralion for, p 3K7. 

piocedurc on receipt of applivatuin fou s, 123, pp. 387, 388. 

excruiion of order for, s. 124. p. 388. 

bcrMce of demand and account, s. 125, p. 389. 

right to reap distrained produce, s. 126, pp. 3^9, 39i>. 

sale-proclamation to be issued unless demand satisiied, s. 127, p. 390. 

place of sale. s. 148, p. 390. 

when produce may be sold standing, s. 129, p. 391. 
manner of sale, s. 130, p. 391. 
postponement of sale, s. 131, p. 391. 
payment of purchase-money, s. 132, p. 391. 
certificate to be given 10 purchaser, s. 133, p. 392. 
proceeds of how to be applied, s. 134, p. 393, 

certiin persons may not purchase, s. 13;, and per^^nos contravening 
terms of this ssciion punishable uiidci s. 185, Pcn^l Code, p. 392. 
procedure where demand is pnid before die sale, s 136, p. 393. 
amount paid by under-tenant fur his lessor itny be deducted from 
rent, s. 137, p. 393* 

in case of conflict between rights of superior and inferior landlords, 
right of superior, to prevail, s. 138, p. 394. 
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Distraint '.^(continued). 

distraint of property which is under attachment, s. 139, p. 394* 
no appeal from an order under Chap. XII, but suit for compensation 
for wrongful distraint will lie, s. 140, p. 394. 
rulings regarding suits for compensation for wrongful distraint, pp. 
395i 396 - 

limitation in such suits, p. 396. 

jurisdiction of Small Cause Court, when excluded in such suits, pp. 

396, 397. 

landlord’s liability for acts of distraint committed by agent, p. 397. 
power of Local fGovernment to authorize distraint by landlord in 
certain cases, s. 141, p. 398. 

power of High Court to make rules under Chap. XII, s. 143, p. 399. 
penalty for distraining or attempting to distrain otherwise than in 
accordance with this Act, s. 186, (1) («) p. 5;3. 

High Court Rules made under s. 143, Chap. XII, Appdx. Ill, pp. 
649*053. 

DISTRICT JUDGE : 

power of, to call on co-owners to show cause why they should not 
appoint common manager, %. 93, p. 280. 
power of, to order co-owners to appoint common manager, if cause is 
not shown, s. 94, p. 282. 

power of, to appoint common man.iger if order not obeyed, s, 95, p. 383. 
powers of supervision of, over manngei appointed under s. 95, s. 98, 
p. 285. 

power of, to restore management to co-owners, s. 99, p. 287. 
no appeal from order of, in suit for recovery of rent, when amount 
claimed does not exceed Rs. 100, and no question relating to title 
to land, or to some interest in land, or of right to enhance or 
vary rent, or of amount of rent annually payable has been 
decided, s. 153, pp. 445 i 453 - 

may call for record in which a judicial officer has passed non-appeal- 
ablc Older and in certain cases may pass such orders as he thinks 
fit* s- ^ 53 j proviso, p. 446. 

power of, set aside orders nndei puiviso to s. 153, p. 446. 
appeal to, to be brought within 30 days from date of decree or order 
appealed against, art. 4, Sched. Ill, p. 581. 

DIVISION I See Proaui'e ttnf. 

eifect of division of holdings on presumption «a$ to dxity of rent of 
occupancy raiyat, p. J70. 

of tenure or holding or distribution of rent not binding without con¬ 
sent of landlord in writing, s. 88, pp. 368-273. 
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Division :— {continued), 

former law and ruling to, pp. 269, 270. 
rulings under present Act, pp. 370-272. 

DRAINAGE : 

of land used for agricultural purposes, or of culturable waste land to 
be deemed an improvement until the contrary' is shown, %, 76 (2) 
(r) p. 249 - 

DWELLING-HOUSE ! 

erection of, for raiyat and family, tOL'ether with necessary out-offices 
to be deemed an improvement until the contrary is shown, s. 76, 

(Aj>‘ njo* 

non-occupanry-jaiyat’entitled to erect a suitable dwelling-house for 
h:niself and family with necessary ont-offices, «. 79 (I), p. 351, 
lease of land on which dwelling-houses ha%*e l>een erected lo be deem¬ 
ed a protected interest in case of sale of tenure or holdin;^ for 
arrears, s. 160 (^), p. 48.3. 

EASTERN BENliAl.: 
rent law of, p. 7. 

EJECTMENT • 

ground:) on which permanent tenure-holder is liable to, s. 10, p. 60. 
of pormaneni and lempoiary tenure-ludders, p. 64. 
period uf limitation m suits for, of permanent tenure-holders, p. 6$. 
grounds on 'vhirh raiyat holding at fixed rate is liable to, s. 18 {b\ p. 76. 
occiipancy-niyat protedcti fioni, except on specified groumis, s. 35, 
pp. 104-no. 

can be decreed against occupancy-raiyat for using land in manner 
unfitting It for purposes of tenancy, p. 106. 
denial of landlord’s title no ground of, p« 106. 
non-payment of rent no ground of, of occupancy raiynt, p. 107. 
when may be decreed for invalid transfer of whole or part of holding, 
pp. 108,109. 

limitation in suits for, of occupancy^raiyat, p. 109. 
grounds of, of non-occupancy-miyat, s. 44, p. 151. 
conditions of, of non-occupancy-raiyat on ground of expiration of 
lease, s. 45 ^ P- * 53 « 

conditions of, of non-occupancy-raiyat on ground of refusal to pay 
enhanced rent, s. 46, pp. 154, 155. 
restriction on, of under-raiyat, s. 49, p. 157. 

permanent tenure-holder, raiyat at fixed rates, and occiipanry-raiyar, 
not liable to, for arrears of rent, s. 65, p. 211. 
former law as to, for arrears of rent, p. 211. 
present law of, for arrears, p. 31 1. 
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Eject m en t : ^(continued). 

ejectment for arrears of rent in other cases, s. 66, p. 218. 
decree for, what to specify and when not to be executed, s. 66 (j) 
(3) (3). PP' 2'8, 219. 

decree for, may be ^’Iven for arrears of produce rent, p. 219. 
receipt of rent after decree for, operates as waiver of right of, p. 220. 
compensation for improvemenls to raiyat ejected from holding, ss. 
82,83, PP- 253, 255 - 

no tenant (other than service tenure-holder) to be ejected except, in 
execution of decree, s. 89, p. 273. 
rulings under former law, p. 272. 
rulings under present law, p. 273. 
beuamidar cannot sue for, p. 273. 

sale or transfer of wboJe or part of holding no ground of, p. 273. 
remedies for illegal ejectment, p. 376. 
effect of partial ejectment, p. 276. 

Court fees leviable in suits for, p. 276. 

relief against forfeiture in suits for, s« iSS* p* 45 S- 

limitation in suns for, under this Act, p. 458. 

rights of ejected raiyats in respect of crops and land prepared for 
sowing, %. j$6, pp. 4S8-46 o. 

power for Court to fix fair rent as alternative to, s. 257, p. 460, 
of trespassers, by co*sharers, p. 461. 

niHhing in any contract made before or after passing of Tenancy Act 
to entitle landlord to eject a tenant otherwise than in accordance 
with its provisions s. 178 (1) (c), p. $15. 
holders of service tenures excepted from provisions of s. 89, p. 273. 

4 

of tenant from homestead land, pp. 538*54^ 

ENACTMENTS: 

repealed by Tenancy Act, $. 2, p. to, and Schd. I, pp. 575, 576. 
effect of repeal of, p. u. 

savings for special enactments which are not affected by Act, s. 195, 

p. 572. 

ENCROACHMENT : 

increase in area due to, p. 175. 
effect of, by tenant, p. 175. 

ENHANCEMENT: 

of rent, registration of contracts for, p. 4S* 

when rent of tenure held since time of Permanent Settlement is 
liable to, s. 6. p. 54. 

what reductions of rent entitle landlord of permanent tenure to 
obtain, p. $5. , 
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Enhanc£meH t: ^{continutd), 

DO notices of, required, p< 55. 
fractional co^sharer cannot sue for, of tenure, p. S7* 
limits of, of rent of tenures, s. 7, pp. 57-59. 
of rent oi tenure, power of Court to order gradual, s. 8, p. 59. 
of rent of tenure, once enhanced may not be altered for fifteen years, 
s. 9, p. 59. 

rules for, of occiipancy*raiyat's rent, ss, 27--37, pp. ij 8 *138. 
restriction on, of rent of occupancy raiyai, s. 28, p. 118. 
produce-rents, cannot be enhanced under this Act, p. 118. 
rules for, of occupancy raiyat’s rent by contract, t. 29, p, n8. 
a contract for, of occupancy-ruiyat^s rent conti-avening these rules 
wholly void, p. tto. 

effect of payment of rent for 3 years, p. 122. 

grounds of, of occupancy-raiyat’s rent by suit, s. 30, pp. 123, 124. 

by whom suit for, may be brought, p. 128. 

lime from which decree for, takes effect, p. 12S. 

Court fees payable on suit for, p. 129. 

rules as to, of occupancy-raiyats 1 eat on ground of prevailing rate, 
s. 31, pp. 129 , fjo- 

Government noiificatioo regarding rank of Coniini*«sroncr appointed 
to hold local enqitiry as to prcv.iiling rate, p. 130. 
what may be taken in certain tlisiricts to be the prevailing rale, 
s. 31 A, pp. 132-134. 

limit to, of prevailing rate, s. 31 II, p. 134. 

rules as to, of occupancy-raivat’s rent on ground of rise in prices, 
s. 32i PP- '34, *35- 

rules as to, of occupancy-raiyat's rent on ground of landlord's improve¬ 
ment, 8. 33, p. 135. 

rules as to, of orcupancy-raiyat^s rent on ground of increase in pro¬ 
ductive powers of land due to duvial action, s. 34, p. 136. 
by suit to be fair and equitable, s. 35 p. 137. 
power of Court to order gradual, s. 36, p. 157. 
limitation of right to bring successive suits for, s. 37, pp, 137, 138. 
waiver of, decreed, p. 138. 

of rent of non occiipHncy-raKat, conditions of, s. 43, p. 15a 
conduioas of ejectment of non-occupancy raiyat on ground of refusal 
to agree to, s. 46, p. 154. >11 

suit for, cannot proceed at instance of fractional co-sharers, p. 184. 
Court fees payable, on suits for, p. 185. 
date from which decree for, takes effect, s. 154, p. 455, 
of rent of homestead land, p. 338* 
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Enhancement '.—{continued), 

of rent In temporarily *seUtcd estate may take place upon the expira* 
tion of temporary settlement, s. IQI, p. ^67. 

ENTRY UPON LANO : 

when landlord may enter on abandoned holding, s. 87, pp. 364^267. 
purchaser of distrained crops may enter on Und for purpose of tend¬ 
ing, reaping or gathering them, s. 129 (2), p. 391. 

Local (lovcinmeni may confer upon Re venue-officers power to enter 
upon laud, and survey, demarcate, and make map, s. 189, (1) (^} 

p. 565. 

ESCHEAT: 

of permanent tenure to Crown, on failure of heirs, p. 75. 

ESTATE: 

defined, s. 3 (i), p. is< 

other deflations of, pp. 15, 16. 

tenures in Dcngal which are estates, p. tC. 

Noabad taluks in Chittagong arc not estates, p. i^j. 
not permanently settled, landlnnK eiitiilvd to enhance rent In, on 
expiration of temporary seuleinem, s. i<;i, p. S^>7- 
not permnnerttly settled, laiulloid entitled to alter rent In, in case of 
new assessment of revenue, s. 192, p, 568. 

E VI C'f i U N : .S cc J^jiU it/u v//. 

EVIDENCE : 

application to record, as to improvement, s. 81, p. 253. 
m suits for recovery of rent wliat nilcs for recording evidence to 
apply, 8. 14S (/), pp. 433, 437. 

EXACTION 1 

meaning of, and penalty for, by landlord of any bum In excess of rent 
payable, s. 75, p. 247, 

EXECUTION : 

transfer of permanent tenure by '••ale in, of decree other than decree 
for rent, s. 13, p. 69. 

of do, In, of decree for an ears of rent, s. 14, p. 71. 

rights offraciiynal co*sharcia in executing decrees for arrears of rent, 

p. 217. 

of -decree for eject meut to !« slaved on payment of decretal amount 
and costs within J5 days 01 within time fixed by Court; s. 66 (2) 
(3), pp. 218, 219. 

no ejectment except in, of decree, s. 89, p. 272. 
of order for distraint^ s. 124, p. 388. 
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ExbcutioN :—( continued). 

Court muy) on oral applicallon of decree-tiolder^ order execution of 
decree, except of decree for ejectment for arrears, s. 148 (g), p. 

434. 

of decree in suit for ejectment on ground of misuse of land or breach 
of condition in lease not to issue, if within time fixed by Court the 
judgment^debtor pays the compensation mentioned in the decree 
or remedies the misuse or breach, s. 1S5, p. 495. 

passing of tenure or holding in execution of decree for rent, s. 158 B, 
p. 472. 

application for, of decree under Tenancy Act, or any Act repealed by 
Tenancy Act for sum less than Ks. $0^ to be made within three 
years from date of final decree or order, except when judgment- 
debtor has by fraud or force prevented execution, Schd. Ill, pt. 
3, art. fj, p, 581. 

when application for, may be regarded as application in continuation 
of former proceedings, p. 388. 

EX-PARTE DECREE : 

and unexecuted, for rent, effect of, pp. 417-420. 

deposit on application to set aside, s. 153 A, p. 454. 

EXPENSES: 

of prepiii-aiion of rcrord of lights under Chapter. X, I.ocal (.Government 
may direct bow and in what proportions to be defrayed by 
landlord and tenants, and occupants of land, except when settle¬ 
ment of land revenue is being or is about to be made, s. 114, 

pp. 3^5* 3 <^- 

PARMER : 

of Government estates when tenure-bolder, p. $2. 

person holding land as, cannot acquire occupancy rig'ht in land com¬ 
prised in farm, but does nut lose such right by becoming, s. 22 (3), 

^ ]>. 97. 

FASLI YEAR : 

where prevalent, p. 36. 

FEES : See Court /as. Landlords-fee. 

FINE : 

landlord liable to, for withholding receipts and settlement of accounts 
and failing to keep counterparts, s. 58, pp. 194, 195, 196. 

FISHERY : 

venue of suit for rent of, p. 425. 

provisionsof Tenancy Act for recovery of arrears of rent apply to 
* suits for recovery of money due in respect of, s. 193, p. 570. 

rulings relating to rights of, pp. $70, $71. 
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FIXITY OF RENT ^ See Rent ; 

incidents ofrai^^tr holding at Axed rate, s. t8, pp. V6>f8. 

no, irt case of produce rent, p, 77. * 

rules and presumptions as to, s. jo, pp. }6$-x7i, 

raiyat holding at Hxed rates cannot be ejected for arrears, s. 6$, p. 211. 

presumpiioo as to, not to apply where record of rights hae' been 

prepared, s. 115, p 369. 

FLUVIAL ACTION : 

occupamy raiyalS rent mty lie enhanced on ground of increase of 
pioductive powers uDand due to, 30 p, 124. 
explanation of meaning oi expression, p. 134. 
rules to enhancement on this ground, $. 34, p 136. 

FOREST RIGHT: 

provisions of Tenancy Act for re< every of arrears of rent apply to 
suit^for recovery of munry due on account of, s 193, p. 570. 
►rulings relating to, pp. 570, 571. 

FORFEITURE: See Kjeitmcut 

use of land in manner iinAitiiig it for purposes of tenancy is ground 
of^of uccupanr.y right, %. 2^ ('i), p. 104. 
denial of landlord’s title, is no ground of, of occupancy raiyafs rights, 
pp. 106, = 74 ' * 

sale or (ran«*fe2 of whole or p.iu of holding no ground of, pp. 108, 273. 
relief against, •». 135, pp. 4$>, 456 
waiver of, by receipt of rent, p. 457. 

FORM : 

of special register of rent, s. 146, p. 427. 
of receipt, Schd 11 , pp. 577 * 578 ^ 
of account, Schd. II, p. 579. 
of notices under Act, .Appdx. I, pp. 620—634, 
of application under s. 80, p. 620 

prescribed by Hoard of Revenue, to be used in preparation of settle* 
jnent lecord, Appdx. 1 !, pp 639- 64S. 
of disliainl register piwnbcd hy High Court, Appdx, III, p. 650. 
of Tenaiicy Act fee book prescribed by Registiation defartment, 
Appdx- IV, p. 658. 

GARDEN : 

perroanent, a protecte<l interest, on sale of tenure or holding for its 
own arrears, s. r6o (<7, p. 483. 

GAYA: . . 

senior Dcpuiy Colleclor, of, invested with powers of Collector for pur* 
pose of discharging functions referred to in ss. 69^1, pp. 3S, 228. 
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-GA^TTk : • , 

pnce 4 ]$u-of staple food-crops to be published in, e. 39 (4), p. 141!^ 
averages of price-lists to be anuaally published in^ s. j9 (5}, p. 141. 
notification in, of order for survey and preparation of record*of-righti 
•to be conclusive evidence that order has been duly made, s. 70 i 

(3). ^ 39s. 

publication of rule in, to be conclusive evidence that it was duly 
made, s. 190 (5), p. 567. 


general clauses act : Sec Acts I of 2S6S and X of 1S97. 

effect of provisions of, on proceedings commenced under repealed' 
Act, pp. 11*14. 


GHATWALI TENURES: 

• incidents, of not affected by this Act, which confers no right to trans* 
fer or bequeath such tenures, s. iSi, p. J33. 
law relating to, pp. 5s $-^531. 

GIKTj 

execution of deeds of, by landlords or tenants, pp. 39, 4c. 
procedure on transfer of permanent tenure by deed of, s. 12, pp. 

66, 67. ‘ 


GOALPAKA; ^ 

rent law of, p. to. 

GORAI 3 ANUI HOLDING : 
iQlin^ relating to, p 7^. 


GOV'ERNMENT : See Local ijovernmnt. 

effect of acquisition by, of interest of proprietor, p. 17. 
included in definition of ^Mandlord,” s. 3 (4), p. 2$. 

GOVERNMENT ESTATES : 

included in dednition of estate, s. 3 (1), p. 15. 
farmers of, when tenure>hulders, p. 52. 
procedure for seitleineni of rents in, pp. 310—317. 
noihmg in this Act affects procedure for realisation of rent in, s. 
i-9> {by, p. 572. 

GOVERNOR-GENERAL; 

pover of, lo order survey and preparaiiun of Vecord-of-rights in any 
case, s. 101, p. 293. 

pcfwgt Qf, to authorize Local Government to make special se^lement 
in special cases, s. 11 3 , p. 362. 

ririet niade by High Court declaring that portions of Civil Rfocedure 
« Code sh^l nut apply lo rent-suits to be sdl^ecT lo approval of, 
s. 143; r 400.' 

46 
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nUMASHTA : 

to bo recognized agent of landlord for purpose of rent-suit, $. 145, 
p. 426. 

cannot sue in his own name, p. 426. 

cannot grant leases without special authority, or recognise transfer of 
holding, p. 427. 

cannot consent 10 transfer of holding p. 427. 

CUZASTllA HOLIMXG : 
rulings relattons to, p 73. 

HAZARIHAC.H : 

rent law in force in, p. 6. 

HKIKS : 

on failure of, permanent lenntc escheats to Ciown, p. 75. 
liability of, of occupancy raiyat fur arrears of rent, p. 25. 
on failuic of, of occupancy raiyat, occupancy right is evUnguished, 
p. 110. 

HEIUTAIilLITV* 

of permanent tenure, s. 3 ( 3 ), p 33. 
of hoUhng of seiileil laiyal, s. 20 (3), pp. 90, 92. 
of occupancy right, s. 26, pp. 110, 111. 

IIU;il COURT: 

power of, to make dehirng puweia and duties of nmnageis under 
Tenancy Act, s. 100, p. 287. 

appeal to lie to, fioin decision of Special Judge not being a decision 
settling a rent in proceedings under Chnii X, when a settlement 
of land revenue is not l)emg or ts 1101 about to be made, s, 109A 

(S\ P* 34 ^^. 

no second appeal lies to, from orders of revenue officers settling rents, 
!>• 347 * 

power of revision under Counts tlurici in settlement cases, p. 349. 
power of, to make rules under Chap XII, s. 142, p. 399. 
power of, to modify Civil Procedure Code in its application to 
landlord and tenant suits, s. 143, p. 400. 
no rules as yet made under this section, p. 400. 

m.iy make rule for service of summons by registered letter, on defeu- 
dint in suh for recovery of rent, s. 148 (ff)i p« 433. 
powers of revision of, under s. 622, C. I*. C, in cases in which no 
set ond appeal lies pp* 453 , 5 ^ 3 * 

procedure to be followed by, lor making, publication and confirmation 
of rules under this Act, s. 190, p. 566. 
rules framed by, under $. loo, Appdx. Ill, p. 649. 
rules framed by, under s. 142, Appdx. Ill, pp. 649 655. 
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HOLDING : 

definiiioa of, s. $ (9) p. 33. 
interest of under raiyat in land is, pp. 33* 365. 
undivided ^hare in parcel or parcels of land cannot be a, pp. 33, 34. 
registration of documents creating incumbrances on, p. 4$. 
transferee of share of, at fixed rent entitled tn be recognized as a 
tenant, p. 77. 

^U2astha, rulings relating ta p 78 
gorabandi, rulings relating to, p. 78. 

saving as to statements in instruments of transfer of tenures and, 
where landlord no party s. 18A, p. 82. 
edfect of invatid transfer of whole ur pan of, by occupancy laiyat, pp. 
108, 109. 

meaning of permanent deterioration of soil of, p. 140. 
presumption as t<i amount of rent and conditions of, s. p. I7t. 
rent is first charge on, and holding may be sold for arrears of rent, s. 
65, pp. 2lt, 2 I 3 ' 2 IS. 

liability for rent after transfer of occupancy holding, s. 73, p. 239. 
ac4Ut&itioit of land of, by landlord for Innkling or other purposes, s. 84, 
fj. 256. 

light of raiyal to surrender, s 8^7, p. 260. 
when to be legarded as abandoned, s. 87, pp. 264*267. 
cannot be divided 01 rent distubuted without landlord's consent in 
a*rltmg, s. 88, p. 268. 

sale or transfer of whole or part of, no ground of foifeiturc, pp. 106, 

vy 

under the utbandi or bhaoli system can be measured annually, s. 90 
(2) W, p 277. 

HOLDING OVER : 
rulings regarding, p. 171. 

HO.ME^TEAI) LAND: 

incidents of tenancy of, when hehl by raiyat otherwise than as part 
of his raiyati•holding to l>e regulated by cust^im and usage, 
and subject to custom and u«age by this A't, s. 182, pp, 18, 
535 - 

when homestead kind is part of raiyat's holding and when not, 

p- 536- 

local custom or usage relating to p. 337. 

acquisition of occupancy rights in homestead land, p. J37, 

enhancement of rent of, p. $38. 

ejectment of tenant from, pp. 538-541. 
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HOKTiCULTURAL: 

provisions of 8. 178, ifnposiog restrictions on contract do not affect 
contracts for temporary cultivation of horticultural land with agri¬ 
cultural cropsj s. 178, proviso 3* p. 5t7. ' 

meaning of, in this proviso, p. 517. 

HOWRAH ; 

Deputy Collector of, invested with power of a Collector for purpose 
of discharging functions referred to in secs. 69 to 7Ji pp. 38, 328. 

IJARAUAK : 

cannot acquire occupancy right in land comprised in his ijara, but 
does not lose such right in land by becoming, $. 22 (3), p. 9;. 
different law as to, introduced by Act I, B. C, of 1907, p. 96. 
cannot contract tu pay abwabs, p. 246. 

IMPROVEMENT: 

by landlord, enhancement uf occupancy raiyai's rent on ground of, s. 
30 p. 124. 

by landlord, amount ofenhancement authorized on account of, not to 
be taken into account in ascertaining prev«'iiling rate, s. 31 {ff)^ 
p. 130. 

lules as to enhancement on ground of, by landlord, s. 33, p. 135. 
definition of, used with reference to rdiyal’s holding, s. 76, pp. 249, 25a 
right to make, in case of holding at fixed rates, and occupancy hold¬ 
ing, s. 77, p. 250. 

Collector to decide as to right to make, s 78, p. 351. 
light to make in case of non-occupancy holding, s. 79, p. 251. 
by landlord, registration of, s. 80, p 232. 

applicHtion by landlord or tenant to record evidence as to, s. 61, 
p. 253. 

by raiyat, compensation for, In case of ejectment, s. 82, p, 253, 
principle on which compensation is to be estimated, s. 83, p. 255. 
nothing m contract made before or after passing of this Act to lake 
away or limit tenant's right to make improvements and claim 
compensation for them, s. 17S (1) (rf), p. 515. 
by landlords, rules framed by Government under this Act regarding, 
Appdx. J, Chap. Ill, pp. 396—597. 

INCUMBRANCE : 

on tenure or holding, registration of, documents creating, p. 45. 
meaning of, and of registered and notified incumbrance in case of 
sale of tenure or holding for arrears of rent, pp 482, 483, and s, 
ifi], pp. 485, 486. 

copy of instrument creating incumbrance how to be served, p. 486. 
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Insurance 

> 

when (enure of holding at 6xed rates to be sold subject to, and effect, 
thereof, s. 164, p 4^9. 

sale of tenure or holding at fixed rates with power to avoid, and 
effect thereofi s. 165, p. 490. 

sale of occupancy holding with power (0 avoid, and effect thereofi 1. 
166, p. 490. 

procedure for annulling, $. tfi?, p. 491. 

power for Local Goverment to direct that occupancy holdings be 
sold subject to registered and notified incumbranceSi s. <68, p. 494. 
extended period for registration of cerUiin instruments creating 
incunibrlnces, s. i75i p. 513. 
notification of, to landlord, s. tyfi, p. 51J. 
power to create, not extended, s. 177* P- SM* 

INSTALMENT: 

rent payabki subject to agreement or established usage, in four equal 
instalments, s. 53, p. 183. 

of re 111, time and place of payment of, s. 54, p. 186. 

INTEREST: 

is not rent a» defined in the Act, p. 32. 

interest not included in term *'rtnt " m s. C3, p. 215. 

on arrears of rent runs at r: p. c. up to date of institution of suit, 

5. 67, and in Bengal at 13^ p.c. up to dale of payment p. 221. 
on arrears of rent, must be decreed, p. 221. 
only due at end of each quarter, p. 221. 

contracts for interest on arrears of rent, made after passing of Act, p. 222. 
s. 67 is controlled by s. 179. p. 224. 
damages are only in lieu of, up to date of suit, p. 223. 
nothing in any contract made after passing of Act to effect provisions 
of s. 67 relating to payment of interest on arrears uf rent. s. 178 
(3)<h)»P* 5^6. 

INTERPLEADER SUIT: 

cannot be raised by tenant, p. 402. 

INTERVENORS: 

no provision in Act permitting third parties to intervene, p. 442. 

IRRIGATION: 

preparation of land for, to be considered an improvement until the 
contrary is shown, $. 76 (b) p. 249. 

JAGIRS : 

some, are estates, p. tb. 
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jai.i*ak;uri : 

rent law of, pp. 7, 9, 

Ben^'nl Tenancy Act, subject lo certain modiRcations extended 
to, pp. 8. 9. 

repeal of Dlmtaii Duars Act makes Civil Procedure Code applicable 
to Western Duars, p. g. 

JAMAHANDI PAPERS: 
value of, as evidence, p. 414. 
rulings regardiiiK, pp. 4 Ui 4 t 5 * 

JOINT LANDLORD : See Cos/mrer. 
of tenure, cannot enhance rent, p. 57. 

cannot sue for enhancement of occu|>ancy ralyai's rent, p. 128, 
cannot apply for appraisement nr division, p. 228. 
one of two or more, cannot measure, p. 377. 

provisions of sec, 188 applicable M apf»lications under sec. 105, fur 
settlement of rent, p. 353. 
may sue for compensation under s. 155, p. 45$. 
can eject trespassers, but not tenant, p. 4O1. 
cannot apply for detei mi nation of incidents of tenancy, p. 464. 
under Act, as unamended by Act I, H. C, «f J907 cannot attach tenures 
nr holdings in execution of decrees for their shares of rent, p. 501. 
must do anything M*hich the landlord is under this Act required or 
authorizni to do, either collectively or by common agent, s 188, 

P- 555 

powers of under former law, pp. 55S-55R 
meaning of, in sec. 188, p. 
powers of, under this Act, pp. 559-561. 
application of s. 188 to suits for arrears of rent, pp. 561-563 
suits for damages by, p. 563. 

procedure in suits for arrears of rent by, s. i88A, p. 564. 

JUDICIAL PROCEDURE: 

if plaintiff fails to prove rate of rent claimed, it is not the duty of 
Court lo find the proper rate payable, p 403. 
no tenant can deny his l.indlord'^ title, p. 403. 
possession of (euaiii not adverse to landlord, p. 404. 
iu what rouris suits and applications between or by landlord and 
tenant are to be brought or made, s. 144, p. 424. 

naihsor gumaslita* to be recogniicd agents of landlord for purposes 
suit or .application under rent-law, $. 145, p. 426. 
vni .s!iit to lie registeied m special register to be kept in form pre¬ 
scribed by Local Government, s. 146, p. 427. 
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Judicial PROCEmtRE 

successive rent-suits not to l>e brought against raiyat for recovery of 
rent of his holding until lapse of three months from institution of 
previous suit^ $. 147, p. 429 

compromise of suits between landlord and tenant, s, 147A, p. 429. 
regard to be had by Civil Courts to entries in record of rights, s. 
147 B. p. 43C>- 

special provisions regarding procedure in suits for recovery of rent, 

5 PP 43 '- 439 * • 

suits for arrears of rent by co-sharer landlords, s. 148A, p. 439. 
when defendant pleads that rent is due by him to third person, 
money must he paid into Couri, and procedure lo be followed by 
Court on pyrnent, $. 740 « P> 44 l 

when defendant admits rent to Ik due by him to landlords, amount to 
be paid into Court, except for special reasons to be recorded in 
writing, s. J50, p. 444 - 

Court may take cognuance of defendant's plea on payment into Court 
of portion of money due, s. 151, p. 445. 

Comt to grant rcadpt for amount paid into Court, s. ($2, p. 445. 
in what c;ises an appeal will lie, and in what rases an appeal will not 
lie, fp*m decrees or orders passed in suits for recovery of rent, 
s. i$3, pp. 445-446. 

date from which decree for enhancement shall take effec t, s. \ $4, 
P‘ 455 - 

relief against forfeiture in suits for ejectment, s. 15$, pp. 45^-<-438. 
right of ejected raiyat in respect of crops and land prepared far 
sowing, s. 156, p. 458. 

Court to have power to fix fair rent as alternative relief in suit for 
ejectment of trespasser, $. 157, p. 460. 
ejectment of trespassers by co-shnrers, p. 461. 

power for Court to determine incidents of tenancy on application of 
landlord or tenant, s 158, p. 462. 

what questions may be determined in applications under this section, 

P- 463- 

application may relate to several holdings if he/d by one tenant, 
p. 464- 

JURfSDICTfON : 

in proceedings under Dengal Tcnaicy Act, s. 144. P- 4^4 
of Small Cause Court in rent suits, p. 4 ? 5 - 
KADUl.YATS 1 

effect of, in rent suits, p. 4 * 7 - 
KAMAT : See Prop UioPt prl^aU land. 
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KHAMAR •. S« Proptitiot^sprivate hnd, 

KHARIJA TALUK: 
is aa estate, p. i6. 

KHAS MAHAL: Governmentestaits. 

LAN D : See Ho}nesUad land. 

not defined in this Act, pp. 17, 18. 

proposed dehnition of, by Rent Law.Coni mis si on, p. 17. 
non>a^ricaltural, rulings as to application of old rent law to, pp, 
18—aa. « 

non-agricultural, rulings, as to appUratton of present rent Uw to, 
p. 22 . 

waste, the property of the Stale, p. aa. 

no rights of occupancy can be acquired in urban and subuiban lands, 
P* 94 * 

rights of occupancy-raiyat in respect of use of. a 23, p. loi. 
use of, unfitting it for purpose of tenancy is ground of ejectment of 
occupancy raiyat, p. 102. 

is also ground of ejectment of non-occupancy raiynt, s. 44 (^), p, 151. 

LANDLORD : See Joint Landlord. 

how the reUtion of landlord and tenant is constituted, pp. 23 ••35. 
may induct tenant without having good t tle himself, p. 24. 
definition of, s. 3 (4), p. 25. 

notice to be given to. on transfer of permanent tenure or ruiynti- 
holding at fixed rates ss. 12 to 18 (<;), pp 6fi--76 
saving as to suieuicnts in instruments of tiansfer, where, no party, 
s f8A, p. 82. 

efiet'l of aCL|uisiiion of orTiipanry-righl by, s. 33 , pp. 95—101. 
new section added by Act I, B. C., of 1907, pp. 9O, 97. 
relation of landlord and tenant must exist before provisions of this 
Act can l>e applied, p. 162. 

bound to give and maintain tenant la peaceable possession, pp. 163, 
163. 

cannot grant leases for tenures exceeding his own interest, p. 164. 
bound to give tenant a receipt for each payment of rent, s. 56, p. 190. 
bound to give tenant a full dischatge or statement of account at close 
of year, s. 57, p. 193. 

liable to penalty for withholding receipt and statement of account and 
to fine for failing to keep counterfoil or copy. s. 58, p. 194. 
effect of withdrawal of deposit of rent by, p. 307. 
liable to damages for suing tenant for arrears without reasonable or 
probable cause, s. 68 (3), p. 224. 
texiant^s liability on transfer of interest of, p. 333, 
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l.A s m,o K n : ’-■(conti/metf). 

right of| to transfer his interest, p>^233. 
service of notice of transfer of iDterest ot, p. 234. 
liable to penalty for exaction from tenant of sum in excess of rent 
payable, s, 75, p. 247. 

improvements by landlord, registration of, s. 80, p. 2$2. 
of holding, right of, to acqoice holding or part of it for building or 
other purposes, s. 84, pp. 256, 257. 

may enter on surrendered holding*and let or cultivate himself, s. 
86 (4), p. 260. 

may enter on abandoned holding and let or cultivate himself, but 
before doing so, must give notice to Collector, s. 87, p. 264. 
division of tenure or holding not binding without consent of, in 
writing, s. 88, p. 268. 

denial of title of, no ground of forfeiture, pp. 106, 274. 
right of, to measure land, s. 90, p. 276. 
what lands a landlord m«ay measure, p. 277. 
one of two or more several joint landlords cannot measure, p. 277. 
may apply for survey and prepaiation of record of rights, s. lOJ (2) 
(rf), p J94 

may apply for settlement of rents, when settlement of land revenue 
is not being or is not about to made, s 105 (i), p. 330. 
de<i''ioaof disputes between landlord and tenant or landlords of 
neighbouring estates in settlement proceedings, when settlement 
of land revenue is not being or is not about to be made, s. to6, 
P 337. 

liabibty of, for acts of distraint committed by agent, p. 39^* 

no tenant ran deny title of, p. 403. 

possession of tenant not adverse to, pp. 404, 40$. 

need sue only his rcc^nized tenant, pp. 405, 406. 

may sue his real tenant, p. 407. 

cannot sue for arrears of rent oftener than once in 3 months, s. 147, 
p. 429. 

damages may be awarded for denial ofiandlord^s title without reason¬ 
able cause, s. 1B6A, p. $$4. 
meaning of landlord In s. IS8.\, sec. 158A (8), p. 468. 
power for landlord to act through agent, 1. 187, p. 555. 
must now act collectively nr by common agent, s. 188, p.‘5SS- 
powers of co*sharer landlords under former Jaw, pp. SSS^SSB. 
meaning of landlord" and “joint-landlord,” p. 558. * 

powers of joint landlords under this Act, pp. 559^ 561. 
tenant not enabled by Act to violate conditions binding on, s. 194, p., 572, 
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LANDLORD’S FEE: 

amount and payment of^ in case of permanent tenure, or raiyatl 
holding at fixed rate, ss. ta, 13, 15, 16, iS, pp. 66—76. 
how to be sent by Collector to landlord named in the notice, 
pp. 66—72. 

fo be paid into Court by purchaser or mortgagee in case of sale of 
permanent tenure in execution of a decree, or of foreclosure of 
mortgage of permanent tenure, s t3, p. 66. 
notice-givers under s. 1$, should pay, direct to Treasury, p. 73. 
limitation for application to deposit, p. 71. 

saving as to acceptance of, s. 18A, p. 82. 
forfeiture of unclaimed, s. 18C, p. 83. 

LAND RECORDS MAINTENANCE ACT: 

(Act HI. 11 . C., of i895\ 

dednilion of record-of-rights contained in. p. 398. 

where prevalent, and rules and fonns under, p. 398, note. 

LAN1)-RE(;1STRAT10N ACT (VII, B. C., OF 1876) : 

receipt of person registered as proprietor, manager, or mortgagee 
under, to 1)e sitffinent discharge for rent, s. 60, pp. 198, 401. 
rulings as to effect of registration and non-regisiraiion of proprietor's 
name under, pp. 198—303 

person not registered under, n«H entitled to distrain, s. 131 , p 384. 

LEASE : See Afuhtmri /a‘<is<’s 
definitions of pp. 40, 41. 
meaning of, in this Act, p. 41 
cultiviitors’, exempted from stamp duty, p. 41. 

ngriciiUurnl, registration of, when compulsory and when optional, 
P 42. 

held to require registration, pp. 42, 43. 
held not to require registration, pp 43, 44. 
of under-raiyat, registration of, p. 44. 

cannot be granted for term exceeding landlord’s interest, p. 164. 

% 

when an incumbiance, p. 486. 

LIMITATION : 

in suit for ejecimeni of leoure-holder on account of breach of condi¬ 
tion of contract, p. 63. 

for an application to deposit landlord's fee and for confirnution of 
sale, and grant of sale certifirafe, p. 71. 
in suit for ejectment of occupancy raiyat, p. tog. 
objections to pricedist 10 be made within one monih, s. 39 (3\ p. 140. 
in suit for ejectment of non*occupancy raiyat, holding otherwise than 
under lease, p. 152 



INDEX. 


73t 


I-lMiTATlor^ 

suit for ejectment on ground of expiration of lea^e of non-occupancy 
raiyat not to be brought after six months from date of expiration 
of term, s. 45, art i (^), Sch. HI, p. 153,580. 
suit for ejectment of non-occupancy •raiyat on ground of refusal to 
agree to enhancement not to be brought after three months of 
raiyat’s refusal to execute agreement, s. 46 (f), p. 154. 
limitation in case of under raiyat, who has been ejected, pp. 161, ;8o. 
penalty on landlord for withhokling receipt to be sued for within 
three months of payment, s. 58 (1), p. 194. 
penalty on landlord for withholding receipt in full or statement of 
account to be sued for within next ensuing agricultural year, 5. 
58 (2), p. 194. 

service of notice of deposit on one co-sharer landlord will not reduce 
limitation in suit for arrears to six months, p. 30$. 
in suits for arrears in case of deposit of rent, p. 206. 
in suits for arrears and for execution of decrees for arrears, p. 225. 
Iimitarion in case of suit for penalty for exaction by landlord fiom 
tenant of rent payable, s. 75, p. 247. 
in case of application for registration of landlord's improvement, s, fio 
( 3 ), p. 252. 

suit for recovery of po^ession uf laiyat's holding which landlord h«as 
treated as abandoned may be brou;dit within two years, and in 
ca^e of non‘Occupancy-raiyat within six months of publirulion by 
Collector of notice of abandonment, s. 87 (3), pp. 264, 267. 
application to measure by purchaser otherwise than by voluntary 
transfer must be made within two years of his entry under the 
purchase, s. 90 (2) (c), p. 277 - 

limitation in suits for compensation for wrongful distrain!, p. 
in suits for account by landlord against his agent on basis of 
registered agreement, p. 427. 

limitation in suits for ejectment on failure to p.'iy compensation under 

S- 155. P- 458- 

for an application to avoid an incumbrance, s. 167 (i), p. 491, 
for application to set aside a sale under 5. 173, p, 506. 

.suits, appeal % and appVr cations specified in Schd. 111 . to be rllsmissed, 
if not presented within the prescribed time, although limitation 
liDs not been pleaded, s. 184, p. 549. 
provisions of Act XV of 1877 apply to suits, appeals and a >pliratinns 
not specified in Schd. Ill, p. 549. 

ss. 7, 8 and 9 of Act XV of i 877 i not apply to suits, appeals, and 
applications specified in Schd. III., but subiect to the pro\'isiuns 
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Limitation .^{coniinu^di. 

of Chap. XVI, other provisions of Limitation Act appl^, s. 185, 
p. 550. 

disabilities of minority and lunacy inapplicable to rent-suits, p. $50. 
limitation in cases in which litigation has prevented institution of 
suit, pp. 551, 552. 

suit to eject a tenure-holder or raiyat on account of breach of condi¬ 
tion of contract providing for ejectment as penalty to be brought 
within one year from date of breach, Art. r, Scbd. ill| p. ;8o. 
rulings under this article, p. 582. 

suit to eject a non*occup:tnry raiyat on the ground of expiration 
of term of lease to be brought within six months of expiration 
of term, art. I (n), Schd. Ill, p. 5S0. 
suit for recovery of arrears of rent when deposit has been made 
under s. 6t to be brought within six months from date of service 
of notice of deposit, art. 2 (a), Schd. Ill, p. 58a 
rulings under this article, p. 583. 

when no deposit has been made, suit 10 be brought within three years 
from last day of year within which arrear fell due, art. 2 
Schd. Ill, p. 580. 

rulings under this article, pp. 583, 584. 

changes made by Act. 1 , H. C., 1907 in this article, p. 5S4 

suit for possession of land cl.iimcd as occupan< y-ra’y.it to be brought 

within two years from date of dispossession, art. 3, Schd, III, p. 580. 

rulings under this article, pp. 585-587. 

change made by Act. I, U. C. 1907 in this article, pp. 580, 584. 
appeal from decree or order under this Act to District or Special 
Judge to be brought within 30 days date of decree nr order 
appealed against, art. 4, Schd. Ill, p. 581 
appeal from order of Collector under this Act to Commissioner to be 
brought within 30 days of date of order appealed against, art $, 
Sighed. Ill, p. 581. 

application for the execution of a decree or order under this Act or 
any Act repealed by this Act for sum uot exceeding Rs. 500, 
exclusive of interest after decree but including costs, to be made 
within three years of date of final decree or order, art, 6, Sched. 
Ill, p. 581. 

change made by A^t I, B. C., 1907 in this article, pp. 581, 587. 
limitation under this article runs from date of decree and not from 

4 

date of payment of instalments, p. 587. 
when execution proceedings may be held to be in continuation of 
former proceedings, p, 588. 
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LOCAL ENQUIRY: 

as to prevailing rate of rent be directed by Court to be held by 
such Revenue‘Officer as Local Governcnent may authorise by 
li.fes under s. 393, C. P. C»| s. 31 {h), p. 139. 

(jovet mient notihcatiAi regarding persons to whom commissions to 
nuke, under Cliap. X, may be issued, p. 543. 

Court may order, to be held by such Revenue*officer as l^al Govern¬ 
ment may authorise on this behalf for the purpose of ascertain* 
ing any incident of tenancy, $. 158 (3/, p. 463. 

Govemmei.t nott^cation regarding rank of Commissioner to make 
local enquiry under these sections, pp. 130, 46$. 

LOCAL GOVERNMENT i Stt Niftt/uatwft. 

power for, to hK time for commencement of Acq s. 1 (3), p. 1. 
tst November, 1885, fixed by, as date of commencement of Act, p. 2, 
may extend Act to any area constituted a Municipality, p. 3. 
may extend Act to Orissa, s. 1 (3), p. 3. 

any officer may be appointed by, to discharge functions of a Collect* 
or, s. 3 (16), p- 38. 

any officer may be app>inted by, to d<sch.irge functions of Revenue* 
officer, s. 3 (i 7 )t P- 

extension of Art 10 any area co.isiiuited a Municipality, or nny area 
added 10 town of Calcuua, not to alTect evisiing rights, s. 19 (2), 

p. 84 

Revenue-officer may be authotised by, to make local enquiry regard* 
mg prevailing rate of rent, s. 31 yd), p. 129. 
may select local areas, lists of market-prices of sot pie food-crops 
grows in which shall be prepared, s. 39(1) (2), p, p. 140, 141. 
shall cause to be compiled and publi>hed lists of the average prices 
prevailing throughout each year, s. 39 (5X p- 141- 
may make rules for determining what are to be deemed staple food 
crops, s. 39 ( 7 )» P- > 4 * 

'nay appoint Court or officer before whom agreement to pay^enhanced 
rent tendered by iundlord to non*occupancy-raiyat may be filed, 
s. 46 (2) p. 1 54 « 

may make rules authorizing tenant to pay rent by postal money order, 
». 54 (2), p i87‘ 

□lay prescribe or sanction modified form of rent receipt, s. 56 (3), 
p. 190. 

shall cause to be prepared and kept for sale at bub-divisional offices 
forms of receipt and account, s. 59, p. 197 
may prescribe fees to be paid on deposit of icnt, s. 61 (2), p* 304. 
fees preset 1 bed by, under this sub-section, p, 205. 
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Local GovKk.VMEKr {continued). 

may direct payment or refund of rent deposited In Court to be made 
by postal money order, s. 64 (2«) p. 209. 

may appoint Revenuc-ofTicer to register landlord's Improv'ements, 
s. 80 (i), p. 252. 

may prescribe form of applicahon for registration of landlord’s im¬ 
provements, infurniaiion to be specified in, and mode of veriiica* 
lion of, such application, s. 80 f^X p< 252 

may make uilcs regardiu,^ appointment of assessors to assist Court 
in determining amount of compensation payable for raiyat's im¬ 
provements, s. 82 (5), p. 254. 

may make rules for publication of notice of intention of landlord tu 
treat holding as abandoned, $. 87 (3), p. 364. 

may make rules declaring local standards of tneasurement, s 92 (3;, 

p. 379. 

may nominate person to l>c common manager fur certain lora) urea, 
s. 96, p. 285- 

power of, to order survey and pie pa rati on of record-of-right s, s. 201, 

p[i. 293-294. 

* power of to make rules foi* disposal of objections to dtaft record of 
rights, s. 103 A (2), p. 306. 

may make iulc'> empowenng superior leveiiuc authoiity to confirm 
lablrs of rates and rent lolls prepared by levenue officer, s. 104 B 

(4), P- 332. 

may make rules for framing tables of rates and settling runts under 
s. 104 C., s. 1041), p. 333. 

may make rules for seUlemeiU of rents under s. 105, and decision of 
disputes under s. (06, s. 107, p. 342. 

may empower revenue offiirer to revise order or decision under ss. 105, 
t05A, 106 and 107, s. 108, p. ^4. 

shall appoint speiial Judge or special Judges to hear appeals from 
decisions of SeUiemeni-officers in proceedings for set dement of 
rents, when a setUctoenl of land revenue is not being or is nut 
about to be made, s. J09 A, p 346. 

has power to order special settlement of lenis in special tascs, s. 113, 
p. 3 b 2 . 

empowered to pass order for apportionment of expenses of prepara¬ 
tion of record-of-rigbu, directed or undcruken under Chap, X, 
except where a seiUeiociu of land revenue is being or is about 
to be made, s. 114, p. 365. 

empowered to order survey and record of rights of proprietor’s private 
lands, s. 117, p. 37 <;- 
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LoCAt (jOYErnment 

may make rules prescribing procedure to be adopted by Revenue* 
ofbrers in recording proprietor's private land, s. 118, p. 380. 
may make rules prescribing scale of charges for distiaini and sale of 
distrained properly, s. J34 (t\ p. 392. 
may aiuhujue landlord by himself or agent to distrain produce with¬ 
out having recourse to Civil Court, s. J41 (i), p. 398. 
may rescind any such order, s. T41 (3), p. 598. 
may prescribe special form of register for rent-suits, 5. 1461 p. 427. 
has directed that special register of rent-suits be kept in form No. J j 6 
of 4ih Sclied. to Civil Procedure Cinle, p. 428. 
may empower Jtidicial-oflicer to exercise final jurisdiction in suits for 
jecovery of rent when amount claimed does not exceed Ks. 50, 
s. IS 3 W P- 445 « 

in ay authorise Revenue-officer to make local enquiry when m case 
for determination of mciilents of tenancy local inquiry has been 
ordered by Civil Court, s. 158 (3), p. 463. 
notification under this section issued by, p. 463. 

may allow application fur iccovery of rent under I’ublic Demands Re¬ 
covery Act procedure or iimy 1 eject it witliout assigning any 
icason. V 158A, «i) and (2), p. 466. 

may prescribe riile> lor isj.nc of cernfi'-aics lor recovery of lenl l>y 
summary procedure, 158A (5), p. 4O7. 

power for, to direct that ociaipancy holdings be sold >ub;ect U> 
rcglsieied and nolified im umbiances and to rescind such divec- 
lions, s. 168, p. 494. 

may fix fees to be charged by Kcgistration-gfilcers for notifying in¬ 
cumbrances to landlords ^76, p. 513. 
may make rules regarxling procedure, powers of officers, and service 
of notices, s. 189, p. $64. 

piocedure to he followed by, for publication of rules, s. 193 (el, p. 566. 
Bengal Tenancy Act to be read subject toany*'rt hereafter pissed 
by, s. 196, p. 574- 

rules framed by, undci this Act, Appdx. I, p. p. 593-619. 

LOCAL LAW : 

nothing in this At I affects any local law not expre«is|y or impliedly 
repealed by ii, s. 195 (/j, p. 572. 

LUNACY: 

di'^ability of, does not apply in rent-suit, s 185, p. 550. 

MADADMASH GRANTS : 
may be estates, p. 16. 
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MAGHI YEAR: 

whert prevalent, p. 36. ^ 

MAHTUT : Sec ' 

MANAGER : 

effect of receipt of rent by registered, s. 60 p. 198. 

District Judge may call on co-owners to show cause why they should 
DOt appoint a common manager, s. 93, p. 28ot 
as to, p. 281. 

in case of nmltifarious application for appointment of, 

no appeal lies against an order rejecting application under 1, 93, for 
appointment of, p. 282. 

District Judge may order co-owners to<»ppoint common mauager, 
s. 94, p. 282. 

if order not obeyed, may (<i) direct management by Court of Wards 
or (^) appoint common manager, s. 95, p. 283. 

Local Government may nominate person to act as common manager 
in certain local areas, s. 9t>, p 283. 

provisions of Court of Wards Act to apply to case in which Court of 
Wards undertakes manage ment of pio|>eriy of co«ovvners, s. 97, 
p. 385. 

provisions relating 10 remuneration, powers, duties, and lemoval 
of, appointed under s. 98, p. 285. 

District Judge may rejnove manager and restore management to 
co-owners, s. 99, p. 287. 

High Court may make rules dediting powers, and duties s. 100, 
p. 287 - 

rules framed by High Court under, s. 100, Appdx. HI, p. 649. 

t 

MANBHUM ; 

Act X of 1859 and amending Acts in foicc in, p. 7. 

MAI’S : 

as evidence in rent suits, p. 417. * 

copies filed by landlord^ may bt substituted in reut suits, p. 433. 

MARTS: 

at wbat, prices' of staple food-crops shill be recorded, Appdx. I, 
Sebd 11 , p. pi 635 638 . * ‘ ‘ 

MEASUREMENT: . 

alteration rent in respect of alteration proved by, to ekist io area 
of tenure or holding, s. $2, p. 172. « 






INDEX. 


737 


MtiV-SUREMrCNr ■.-‘{continued). 

landlord need no lon£:er indicale precise plots proved by, to have been 
acquired by tenant in excess of land of original bolding, s. 52 {5), 
P I74« 

proved by, meaning of, in s. 52 (n) and (^), pp. ryC, 177. 
landlord's right (o nteasure, 5. 90, p. 976 
wh.at lands a landlord may measure, p 277. 
one of two or mure landlords cannot measure , p. 277. 
power of Court to order tenant to attend and point out boundaries, 
s. 91, p. 27s. 

made by order nf Civil Court or Revenue Odlcer to be irfade by acre 
unless there be order to ronirary. s. 93 (1), p. 279. 
local measures, p. 3Bo. 

Ito.nrd ol Revenue's instiuctions under s. 92, p. 280. 

MERGRK : ^ 

of occupancy«n^h( nn its acriuisiiion by prof»rietor or permanent 
cenurc-liolder, s 22 (t), p. p. 95, </k 

nf occupaiu'y-right on »ts acquiftiiion by joint proprietor or joint 
permanent tenure holder, s. 32 (3), pp. 95, 96. 
no, under new beclion added by Act ]. B. C« of 1907 pp, 96, lor. 
MINORITY I 

disability of, does not apply in rent suit. s. p. 5$o 

mortga(;e : 

execiuion gf deeds of, executed by landlords or tenants, pp. 39, 40. 
procedure on transfer of permanent tenure by deed of, s. I3, pp. 6^, 67. 
transfer of fieimanent lenuie by foreclosure of, s. 13, p. C>v. 
when not an incumbrance, p. 486. 

MUKAUDAMI GRANTS ; 
are generally estates, p. 16. 

MUKaRARI leases : 

nothing to prevent proprietor or permanent tcnure^holder in perma* 
neiitly settled area from granting permanent mukaran leases on 
any terms agreed on between him and his tenant, s. i 79 } p* S2o. 
section 179 controls s. 67 and s 74, p. p. $20, $2i. 

MUKARARI TENURE : 

on failure of heirs, escheats to Crown, p. 75. 

MULKI YEAR 1 

where prevalent, p. 37. 

MUNICIPALITY ; 

under Act I, B.C. 1907, Bengal Tenancy Act can be extended by 
Local Government to any area coDstituled a, pp. 2, 3 * 4 > 

47 
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Mvnicipality 

extensioQ of Act to any, by Local Government Act not to affect occu- 
pancy rights already accrued, s. 19 (2), p. 84, « 

NAIB: 

tube recognized agent of landlord for purpose of renMuit, s. 14$, 
p. 426. 

cannot sue in his own name, p. 426. 

cannot grant lea^s without special authority, p. 427. 

NIJ-JOTE LAND ; St^ Proprittt>f*i private land. 

NOABAD TALUKS: . 

in Chittagong are not estates, p. 16. 

NON-OCCUPANCY-RAIVAT: 

meaning of term, ss. 4 (c) and 41, pp 49, 149. 
law*relating to, ss. 4i-*47, pp. 149—156. 
rights of, p. 149. « 

initial rent of, s. 42, p. 150. 

. conditions of enhaocement uf rent of, s. 45, p. 150. 
grounds on which, may be ejected, $. 44, pp. 151—153. 
conditions of ejectment of, on ground of expiration of lease, s. 45, 
P- 153 « 

conditions of ejectment on ground of refusal to agree to enhancement, 
s. 46, pp. 154 , i$ 5 - 

explanation of admitted to occupation ** used with reference to non- 
occupancy>mi)at, s. 47, p. ($6. 

liable to ejeciinem for arreais of rent, s. 66 (t), p 218. 4 

what iniprovement^ he may make upon bis holding, s. 79, p. 251. 
rent of, settled in proceeding under Chap. X to remain unaltered for 
5 years, $. 113, p, 364. 

period of hmitabon for suit for possession by art. 3, Sched III, 
p. 58a 

acquisition of right of, barred ia land acquired by Goveroment, tail way 
company, or local authority, s. 116, p. 377. 

NOTICE; 

of enhancement not required, pp. 55, 128. 

of tiansfer and registraium of permanent tenure, s. ti (3), p. 67. 

service of, of transfer of and succession to permanent tenure, p. 68. 

form of, to determine annual tenancy, p. 209. 

forms of do., Appdx. 1 , Schd. I, pp. 620^34. 

of sale of permanent tenure in execution of decree other than decree 
for arrears, s. 13 (2), p. 69. 
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Notice \^{€ontimud). 

of transfer by sale in execution of decree for arrears of rent, u 14, p. 71. 
of succession to permanent tenure, s, iSi p. 71, and forib* p. 628. 
bar to recovery of rent of permanent tenure pendtr^g notice of succes¬ 
sion to, being given, s. 16, p. 73. 
on expiration uf lease, when to be given, s. 45, p. 153. 
to quit to nomoccupancy-raiyat, rule for service of, Rule, 2, Chap. V, 
of Government Rules, p. 153. 
effect of non*service of, in due time, p. 153, 

to quit to be served on under rai)^! without written lease, $. 49 (^), 
p, p. 157,159* 

how to be served, p. 16a 

of deposit of rent how to be given, $. 63, p. 208. 

of appraisement or division of produce to be given, s. 70, (2), p. 229. 

of transfer of landlord’s interest, how to be given, %. 72, p. 2321 

service of do, p. 234. 

of transfer of occupincy*raiyat's interest how to be given, s. 73, pp, 
239, 240. 

raiyat bound by lease must give his landlord 3 months' notice of 
Intention to surrender, or liable for rent of holding for one year, 
s. 86 (2), p. 260 

of surrender of holding how to be served, p. 263, and Appdx, f, Chap. 
V, p. 600, 

application for service of, exempt from Court-fees, p 263. 
by landlord, of intenuon to enter on abandoned holding, s. 87 (2), p. 
^64. 

form and rule for service of do., p. 267, and Appdx. I, Chap. V, p. 600. 
notice to quit is not bad on account of error in immaterial particular, 
p. 27 J. 

of misuse of land, or breach of conditions of tenancy to be ferved on 
tenant before suit for ejectment can be instituted, s. 15;, pp. 43^, 
456. 

how to be served, p. 438, and rule 38, Chap. V, Appdx., I, p. 601. 

required by Act to be served on or given to landlord to be served on 
or given to agent, if empowered to accept service or receive the 
same, a. 187 (2), p, 553. 

Local Government may prescribe mode of service notices where no 
mode of service is elsewhere prescribed, a. 189 (a), p. 363. 

service of, rules framed by Government under this Act regarding, 
Appdx. I, Chap. V, pp, 598-601. 
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NOTIFICATION : 

fixing time of commencenieot of Tenancy Act, p. i. 
extending portions of Tenancy Act to Orissa, pp. 4, 5. 
exiending Act to Jalpaiguri, p. 8. 

extending ss. 56, 58 (i) ('3), 84 to Sonthal Farganas, p. 6. 
vesting; sub-diviiional officers with powers of a Collector under s$. 12, 
13, and 15, p. f>8. 

auihoriziiig all Deputy Collectors to discharge functions of Revenue 
and settlement officers, pp. 38, 39. 

vesting sub>divlsionaI officers with powers of a Collector under ss. 

69 to 71, pp. 3®* ^27. 

vesting Deputy Collectors of Howrah and Senior Deputy Collector 
of Caya with powers of a Collector under ss. 69 to 7J, pp. 38, 

227. 

as to officer by whom local eni|uiric8 under ss. 31 (/f) and t;8 (2) shall 
be made, pp. 129, 4A5. 

remitting fees p.iyablc on applications for deposit of rent, p. 205. 
as to persons (0 whom commission a for local enquiries under Chap. X 
shall Ik issued, p. 343. 

as to publication of proclamatuin for sale under see. 163 (3), p. 488. 
OBJECTION : 

distinction between objections and disputes, p. 339. 
different kinrl^ of objections, p. 339 

OCCUPANCY-KAIVAT : 

heirs of, djmg intestate are liable for rent until they sunender occu¬ 
pancy holding, p. 25. 

ruiyat who w.is, before passing of Act continues to be so under Act, 
s. 19, p. 84, 

distmetiuu between, and settled raiyat, p. 91. 
rights of, in respect of use of land, s 23, pp. 101, t02. 
rights of, in respect of trees, pp. 103, 104, 
obligation of, to piy fair and eijuiuble rent, s. 24, p. 104. 
protection from cvirilon of, except on special grounds, s. 25, pp. 104, 
105. 

may be ejectedfoi usinj; land in mtnner unfitting it for purposes of 
tenancy, p. io», 106. 

cannot be ejocicd fur denying landlord’s title, pp. io6, 274. 
or for non-payment of r^nl, p. 107. 

effect or invalid transfer of whole or part of holding by, p. 108. 
devolution of occupiinry right on death of, s. 26, p. 110. 
babdity of heirs on death of, p. no. 
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OccurAXCV-RA i vaTS '.^(rontimtfd). 

on failure of heirs of, occupancy ri^^ht is exdnjjfuished, p. tf r. 
rent payable by, lo be presumed fair and equitable, un(il the contrary 
is shown, s. 27, p. 118. 

enhancement of rent of, ss. 37-37, pp. 118-137. 

money rent paid by, not enhaoceable except under Tenancy Act, s. 28, 
p. 118. 

enhancement by contract of rent of, s. 39, pp 118 130 . 
effect of payment of rent for three years, p. 133. 
enhancement of rent of, by suit, s. 30, p. 133. 
meaning’ of “ prevailing rate.** pp. 124—126. 

rules as to enhancemtmt of rent of, on ground of prevailing rate, 
s. 3I1PP 129—132. 

what may be uken in certain districts to be prevailing rate as ground 
of enhancement of rent of, s. 31 A, p. 133. 
limit of enhancement of rent of, on ground of pervading rate, s. 31 
Ih p. 134 - 

rules as tu enhancement of rent of, on ground of rise in prices, b. 33, 

p. 134. 

rules as to enhancement of rent c»f, on ground of hindloid’s improve- 
nient, 33, p. ty$. 

rules as 10 euhancement of rent of, on ground of increase in produc¬ 
tive powers doe to fluvial action, s. 34, p. 136. 
enhancement by suit of rent of, lo l>e fair and etfuliable, s. 35, 
p. J37. 

power of Court to order enhancement of rent of, to be gradual, 

». 3 ^ P- * 37 * 

limitation of right to bring successive suits foi enhancement of rent 
off s- 37 » V?- * 37 , *38 

grounds on ivhich, may institute suit for reduction of rent, s. 38, 
pp. 138, 139. 

cannot sue for reduction of rent on any ground not mentioned in s. 
3 S» p. i 39 - 

how reduction of rent of, may be claimed, p. 139. 
to whom may apply for commutation of rent payable in kind, s. 40, 
pp. 142 — 145 - 

effect of presumption as to Oxity of rent in case of, p. 170. 

cannot be ejected for arrears of rent, but holding may be sold, a. 65, 

p. 211. 

when occupancy raiyat transfers holding without consent of landlord, 
transferor and tianfcree to be liable for rent, until notice is 
given lo landloid, s 73, p. 239. 
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Occupancy* RAiYATs : - 

has right lo make improvemenis on hts holding, s. 77, p. 350. 
rent of, settled lo proceeding under Chap. X to remain unaltered for 
fS years, s. 113, p. 364. 

cannot by contract made after passing of Act divest himself of right 
to use land under s. 33 or to sublet his land, s. 178, (3) (/), 

pp. 5 ’ 5 i 516. 

when suing for possession to bring suit within T years from date of 
dispossession, art 3, Schd. Ill, p. 580. 

OCCUPANCY-RIGHT: 

previously existing, continues under the Act 19 ( 0 > P* ^ 4 * 
exclusion of area constituted a municipality under ser. i (3) orinclu* 
sion of any aiea in town of Calcutta not to alTect existing, s. 
19 (3) p. 84- 

rulings as to acquisition of, under former law, pp. 84^87. 
rulings as to non-acqu'sitioo of, under former law, pp. 87—88. 
acquisition of, by custom, p. 88. 

acquired under former law continues under present, p. 89. 
settled raiyat to have, with retrospective effect, s. 3i, p. 93. 
restriclinns on the acquisition of, p. 94. 
acquisition of, in acoeted land p. 94. 
urban and suburban lands, acquisition of, in p. 94. 
effect of acquisition of, by proprietors, and tenure-holder and joint 
proprietors and joint tenure-holdeis, s. 22 (i) (2), p. 95. 
do in Ilengal, p. 96. 

effect of acquisition of by ijaradars or farmers, s. 32 (3} and explana- 
tion, pp. 95, 96. 

Incidents of, ss. 33—25, pp.ioi—109. 

devolution of, on death of occupancy raiyat, s. 26, p. 110. 

heritability of, p. no. 

whether, can be bequeathed, p. iii. 

extinguished on failure of heirs, p. iii. 

transferable by custom, pp. 111—113. 

non-Iran sfei able by custom, does not pass at execution sale, pp. 
113—U5. 

onus of proof of custom of transferability of, p. 115. 
transfer of when transferable by custom, how effected, p. m 6. 
receipt of rent by Iandlod from transferee of non-transferable occu¬ 
pancy-right, validates transfer, pp. ti6, 117. 
sub-letting of, p. 117. 

acquisition of, by uncler-raiyat, by custom, p. 160. 
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OCCUPAKCV RJGHTS 

acquisition of, barred in lands acquired by Government, railway 
company or local auiboriiy, s. 116, p. 377. 
in existence, cannot be taken away, nor acquisition of, barred in 
perpetuity by contract made before or after passing of Act, $. 178, 
(i)(«)and(^) p. U5- 

acquisition of, cannot be barred by contract made after passing of 
Act,s. 178/3) (dX P, StS- 
acquisition of, in homestead land. p. $37. 
acquisition of, by under^raiyats, pp. 160,54s. 

ONUS OF PROOF : 

rulings as to, of tenure having been held from time of Permanent 
Settlement, p. 56. 

in cases of enhancement of tenures, p. 58. 
of permanency of tenure p. 64. 
of transferability of tenures, not permanent, p. 6f>. 
in case of raiyat holding at fixed rate, p. 77 * 
as to rights of settled raiyat, s. 20 (7).! pp qo, 93. 
in case of ejectment, p. top. 
of transferability of occupancy rights, p. ti5. 
as 10 receipt of possession by tenant, p. 164. 
rulings regarding, in rent suit#, pp. 4to>4i4. 

in cases relating to service tenures, p. 534. 

# 

ORCHARD LAND : 

provisions of s. 178, imposing restrictions on contract do not affect 
contracts for the temporary cultivation of orchard land with 
agricultural crops, s. 178, proviso 3, p. $17. 

ORISSA : 

Tenancy Act does not extend by its own operation, but may be 
extended to, s. I (3), p. 2. 
rent-law of, pp 4 > S- 

what portions of Bengal Tenancy Act have been extendk *0, pp. 4,5. 
which Government rules under Tenancy Act have been \ 'ided to, 
p. 5. ' 

Bengal Tenancy Amendment Act, HI, B. C. of 1898, extended to 
pp. $, 288. ^ 

on extension of Tenancy Act to Orissa, enactnaents in force there 
inconsistent therewith stand repealed, s. 2 (2), p. to. 

4 

PALAMAU: 

rent law in force in, p, 6 . 
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PARCHA: 

form of, App. [ [, pp. 643, 644. 

PAUI'ITION : 

of rcvenue«paying estates, oothing^ in this Act affects enactments 
relating to, not repealed by this Act s. 195 (d), p. $72. 

PASTURAGE: 

rights of, provisions of Tenancy Act for recovery of arrears of rent 
apply to suits for recovery of money clue on account of, s. 193, 
p. 570. 

rulings relating to lights of, pp. 570, 571. 

PATNl TALUKS : 

are permanent tenures created by oper«ation$ of law, p 60. 

not affected by this Act, p. 70. 

ss. ]$ and 16 of this Act apply to, p. 73. 

m«ay be sold under this Act foranears of rent under decree, p. 473. 
patni inliiks n:ay be granted on any terms agreed on between pro¬ 
prietors and pntnidar, p. 521. 

nothing in this Act affects any enactment relating to, s. 193 (e), pp. 

572, 573. 

PATWARIKS^ DUES : 

not rent: recoverable as arrears of juibhc revenue, p 31. 

PAY, PAYABLE, )^\YME^JT: 

used with reference to rent include ^Mehver/ deliverable,'’ and 
“delivery,’' s 3 { 6 \ p. 33. 

PAYMENT; 

into Court of rent admitted lb be due to thiid person, s. 149, p. 441. 
into Court of rent admitted to be due to landlord, s. 1 $0, p. 444. 
into Court of portion of money, s. 151, p. 445. 
into Court, receipt to be granted in case of, s 152, p. 445. 

PAYMENT OF KENT ; 

not necessary to establish or maiotaio tenancy, p. 25. 
effect of, for 3 years p. 122. 

suiiject to agreement or usage to be made in 4 equdl instalments, Si 
53 . P- * 35 ‘ 

time and place of payment of each instalment, s. 54, pp. 186, 187. 

by postal money orrtfT sanctioned in Bengal, p. 187. 

appropriation of payments of rent, s. 5$, pp. iSS^iqo. 

tenant entitled to receipt on, s. ;6, p. 190. 

payment of deposit of rent how to be made, s. 64, p. 209. 

in advance, liability of tenant in case of, p. 233. 
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PENALTY: 

on landlord for withholding receipt and statement of accmints from 
tenant or failing to keep counterpart or copy, s. $8, p. 194. 
for interference with crop in case of produce^rent, s. yt (4), p. 2311 
for exaction by landlord of sum In excess of rent payable, s. 75 ) 
p* « 47 . 

for distraining or attempting to, produce of a tenant’s holding otherwise 
than according to law, s. 186 (i) fa), pp. 397 i $ 53 * 
for resisting a distraint duly made under this Act, or forcibly or 
clandestinely removing distrained property, s. r86 (i) (h\ pp. 397. 

553 

for abetting illegal interference with prmluce, $. 186(2), p. 553. 

PEKMANENT SETTLEMENT: Sec rnsum^/wn. 
meaning of, s. 3 (12), p. 37« 

when tenure has been held since time of, on what grounds its rent 
may be enhanced, s. 6, p. 54. 

rulings regarding proof of existence of tenure »it time uf, pp. 55i$6. 
burden of proof of existence of tenure from time of, pp. 
grounds of enhancement of tenures not held fioin time of, p. 57. 

PERMANENT TENURE: See Tenure. 
definition of. s. 3 (8), p. 33. 
creation of, p. 60. 

vulmgs regarding tenures permanent by contract, pp, 60, 61. 
rulings regarding tenures permanent by cusium or course of dealing, 
pp. 61—64, 

onus of proof as to permanency of tenure, p. 64. 

may be transferred and bequeathed to same extent as other iminove* 
able property, s. ir, p 65. 
rulings as to onus of proof of transferability of, p. 66. 
ruling as to mortgage of, p. 68. 

PLAINT ; 

what to contain in suits for recovery of rent, s. 148 (^}, p. 431. 

POSSESSION : 

peaceable, landlord bound to give, and maintain tenant in, p. 163. 
burden of proof as to receipt of, p. 164. 

suit for claimed by raiyat to lie brought within 2 years from date 
of dispossession, art. 3, Schd. Hi, p. 580. 

PKESCKIDED: 

meaning of in this Act, %. 3(i$)» p. 37. 
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PRESUMPTION : Stt Pixify fietf/, 

as to tenant being tenure-holder, when area of hrs tenancy exceeds 
100 bighai, s. s (SX PP- S^i 53 - 

AS to raiyat having held land continuously for le years until contrary 
is proved or admitted, s. to (7), p. 90. 
as to rent for the time being payable by an occupancy-raiyat being 
fair and equitable until the contrary is proved, s. tj, p. 118. 
as to fixity of rent, s. 50, pp. 165. 166. 
former and present law as to, p. 166. 
in what cases will not arise, p. j 66. 
proof of payment necessary to raise, p. t66. 
pleadings on which presumption will not arise, p. 168. 
how presumption may be rebutted, p. 169. 
effect of division and consolidation, of holdings on, p. 170. 
effect of, in case of occupancy-raiyat, p. 170. 
as to amount of rent and conditions of holding, s. 5 s, p. 171. 
rulings regarding holding over, p. 171. 

when presumption as to amount of rent and conditions of holding 
cannot be made, p. 172. 

as to receipt which does not contain substantially prescribed particu* 
lars being an acquittance in full, s. 56 (4), p. 191. 
as to notice of surrender having been given, s. 86 (3), p. 260. 
as to correctness of map or other record of boundaries and measure¬ 
ments of land, s. 91 (2), p. 278. 

as to correctness of standard of measurement declared by Govern¬ 
ment to be in use in any local area, s. 92 (3), p. 279. 
as to correctness of record <f( rights, s. 103 D, p. 30B. 
as to rents settled under ss. 104A to 104G, s. 104 J, p. 330. 
as to fixity of rent not to apply when record-of-right$ has been pre¬ 
pared, s. 115, p. 369. 

as to land not being proprietor's private land until the contrary is 
shown, s. 120 (2) (3), p. 381. 

PREVAILING RATE : 

suit may be instituted to enharvee occupancy-ratyat's rent on ground 
That rate of rent paid by him is below, 5. 30 (a)f p. 123. 
definition of, introduced by Amending Act of 1898, p. 124. 
rulings regarding, p. 126. 

rules for enhancement of occupancy-raiyai's rent on ground that the 
rale of rent paid by him is below, s. 31, pp. 129, 130. 

Government notification as to rank of Commissioner appointed to 
make local enquiry regarding, pp. 130, 463. 
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PR KVA 11.1 NO R ATR ; 

Hoard of Revenue’s instructions for guidance of Commissiuner en« 
gaged In making local enquiry regarding, p. 131. 
what may be taken in certain distiicis to be, 5. 31 A, p. 133. 
limit to enhancement of prevailing rate, 9. 31 B, p. 134. 

PRICE-LISTS ; 

of staple food-crops, rules regarding preparation of, 1. 39, pp. 140-143. 
amendment regarding preparation of, for periods anterior to passing 
of Act, 5. 39 (6), pp. 141, I 4 i- 

rules framed by Government under this Act regarding, Appdx, I, Chap. 

M, pp. 59«I-596. 

local areas for which price lists of staple food-crops vare to be prepar¬ 
ed, Appdx, 1 , Schd n, pp. 635-638. 

PRICES : 

suit may be instituted to enhance occupancy-raiyat’s rent on the 
ground of rise in average prices of staple food crops, s. 30 (^^), 
pp. 123, 127. 

rules for enhancement of occupancy-raiyais rent on this ground, 
s. 33, p. 134- 

PROCEDURE : see Judkial Procedmt. 

Local Government may make rules for procedure of Revenue-ofRrers 
in proceedings under this Act, s. 189 (1), p. 565. 

PROCEEDINGS : 

meaning of, in s. 6, Act I of 1868 (Cteneral Clauses Act), pp. 11-14. 
commenced under repe«iled enactment, when to be continued under 
it, pp. n —14. 

PROCESS FEES : 

Hoard of Revenue’s rules regarding levy of, in settlement cases, 

pp. 374-376* 

PROCLAMATION : 

of sale of tenure or holding for arrears, what to contain and how to 
be published, s. 163 (2) (3), pp. 487, 488. 

PRODUCE-RENT : 

is not a rent at fixed late, p. 77. 

cannot be enhanced under the Act, p. n8. 

no provision in Act for reduction of, p. 140. 

system of rent payable in kind where prevalent, and explanation of 
preference of raiyats for, p. 145. 
procedure for commutation of, s. 40, pp. 142—147. 
in Bengal rents commuted to remain in force unaltered for 15 years, 
8. 40A, p. 147 - 
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Prod UCE*K ENT : —{continue^ , 

Board of Revenue’s instructions under this section, p. 146. 
suit for money vaiue of, will lie, p. 188. 
ejectment for arrears of, may be decreed, p. 219. 
no interest payable on arrears of produce rents, p. 222. 
order for appraising and dividing produce, s. 69, p. 225. 
system? of appraising and dividing produce In Hehar, pp. 226, 227. 
what officers have been appointed to discharge functions of Collector 
in appraising or dividing produce, p. 227. 

Collector when appraising or dividing produce a Court, but officer 
appointed by him not a public serv.int, except in Bengal, p. 228. 
Collector not empowered to decide disputes as to existence of, p. 228. 
procedure when officer is appointed to appraise or divide produce, 
s. 70, p. 228. 

dispute as to appraisement or division of produce may be referred by 
Collector to Civil Court, s. 70 (j), p. 229. 
rights and liabilities as to possession of crops in case of, s. 71, p. 230. 
penalty for illegal interference with produce m case of, s i8f) (j) (r), 
p. 231. 

suit against a depositary of produce rent, p. 231. 
suits for produce rent are rent suits, pp. 26, <88, 231. 
holding held under system of, can be measured annually,90 (2) (^), 
p. 277. 

PROnUCTlVE POWERS: 

incic.ise in, of l.ind, ocrupancy-nuyat's lent may be enhanced on 
ground of, due to lam!lord’s improvement, s 30 (c\ pp. 124, 127. 
rules for enhancement, of occttpancy^raiyal's rent on this ground, s. 
33» P- I3S- 

increase in, of land, due to fluvial action, occupancy-raly.at’s rent may 
be increased on ground of, s. 30 (rf), pp. 124, 127. 
rules for enhancement of occupancy raiyat’s rent on this ground, s. 
3 S> P- J 37 * 

PROPRIETOR : 

dcfiiiition of, s. 3 (2), p. ifi. 

effect of acquisition by Government of interest of, p. 17. 
merger of occupancy right on acquisition by proprietor or joint pro* 
prietor, s. 22, pp. 95, ic. 

no merger in Bengal under new section added by Act I, B. C. of 1907, 
pp. 96, 102. 

registered, effect of receipt of rent by, s. 60, p. ^98. 

tenant not entitled to violate conditions binding on, s. 194, p. 572. 
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PROPRIETOR'S PRIVATE LAND ; 

ihe provisions of Chap. V do not confer occupancy-right in, and 
provisions of Chap. VT do not apply to, s. ii6, pp. 377, 378. 

Local Government empowered to order survey and record of, 5. 117, 

P* 379 - 

power for Revenue-offireis on application of proprietor or tenant to 
ascertain and record whether land is or is not, s. mB, p. 3B0. 
procedure for recording that land is, s. 119, p. 380. 
rules for determimiion of, s. iso, pp. 380, 381. 
meaning of'‘any other evidence that may be produced,” p. 382, 
record of rules framed by Government un«Ier this Art regarding, 
Appdx, I, Chap. IV, p, 597 598 
PROTECTED INTEREST : 

what slmll he deemed to be, at sale (»f tenure or h<ilding for arrears of 
rent, s. 160, pp. 483, 485. 
rUHLlC DEMANDS RECOVERY ACT: 

summary procedure for the tecoveiy of rents under Chap. XlllA, 
s. 158 A, pp 46fr—471. 

RAIYAT: Sec hlxity of rent^ A*r#/)w/ at fixed r/r/cr, Sctthd-iaiyaty 
OceufiiUicy-raiytxt^ Non-occuftanty raiyat and Under-rniy^d. 
dcRnitron of, s. 5 fz], p. 50 

must hold land imjncdiaiely cither tinder a proprietor or tenure- 
holder, s. 5 <3), p 50. 
meaning of, pp. 50 52. 

in determining wliciber tenant Is temirc-holder or laiyat, regard to 
be luid to local custom and origin of tenancy, s. 5 (4), pp. 50—52. 
rights as, may be acquired under trespasser, p. 52. 
has pnor right to landlord to make improve men I, unless it affects 
another holding or holdings, s. 77, p. 250. 
compensation for improvement by, s. 82, p. 253. 
principle on which compensation is to be estimated, s. 83, \\ 255. 
power of, to sub-let, restrictions on, s. 85, p. 257. 
rulings under former law as to sub-letting by, p. 257. 
rulings under piesenl Jaw as to s»ub-Ieiting by, p. 258. 
power of, to surrender holding, s. 86, p. 260. 

rulings under foiiner law, as to relinquishment of holding by. pp. 
261, 262. 

rulings under present law, as lu, p. 262. 

when raiyat may be regarded ai having abandoned holding, s. 87, p. 
264. 

rulings under former law as to abandonment of holdings, p. 265. 
rulings under present law, pp. 266, 267. 
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Raiyat '.^{continued). 

rights of ejected raiyat ia respect of crops and land prepared for 
sowing, s. 156, p. 45S. 

cannot after 15 July, k88o, or after passing of this Act divest himself 
oC his right to acquire occupaney*fight (s. 178 (2) (5) (a )), to sur* 
render his holding, (s. 178 (3} (^)), to transfer or bequeath his 
holding in accordance with local usage, (s. 178, <3) (rf)i or to apply 
for a reduction for rent, (s. 178,(3) (/)), pp. ^15, 516. 

RAIYAT AT FIXED RATES : 
incidents of, s. 18, pp. 76^78. 
raiyat holding under produce rent is not, p. 77* 
transfeiet of share of holding of, entitled to be recognized as a tenant, 

p. 77. 

cannot be ejected for arrears of rent, but holding may be sold, s. 65, 
p. 211. 

has right to make improvements on his holding, s. 77, p. 350. 
RANCHI t 

rent law in force in, p. 6. 

RATES, TABLE OF ; Stt SMemen/<f rents. 
contents of, s. 104 B, pp. 331*333. 
effect of table, s. 104 B, (6), p. 323. 
application of table, s. 104 C, p. 32,1. 

rules and principles to be followed in framing, and settling rents in 
accordance therewith, s. 104 D, p. 323. 

RECEIPT : 

of rent from transferee of non^lransferable holding validates transfer, 

p. 116 . 

tenant making payment to his landlord entitled to a receipt, s. $6 (1) 
p. 190 . 

landlord to prepare and rei.iin counterfoils, s. 56 (2), p. 190. 
receipt and counterfoil what to specify, s. ^6 (3), p. 190. 
receipt not containing substantially the particulars required, to be 
presumed to be receipt in full, s. 56 (4}, p. 191. 
receipts how to be proved, p. 192. 
of rent, effect of by reversioner, p. 193. 

landlord liable tu penalty fur withholding or failing to keep counter* 
foil of, s. 58, p. I94« 

new provisions added by Ac* 1 , B. C., of 1907, p. 195. 
forms of, to be prepared and kept for sale at sub-divisional offices, 
9 59 » P« » 97 . 

of rent, effect of, by registered proprietor, manager, or mortgagee, s. 
60, p. 198. 
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R ECEl PT ; (continued). 

for deposit of rent {granted by Court to be a valid acquittance, t. 63, 
p. 306. 

to be granted by Court for rent paid into Court in suit for arrearv^* 
152 , p. 445- 

form of, Schd. II, pp. S77, $ 7 S, 

RECLAMATION : 

of land, to be presumed to be an improvement of a raiyat's bolding 
until the contrary is shown, s. 76 (a) (<•) (<f), pp. 249, 250. 
RECORD OF-RICHTS : 

analysis of law relating 10, pp. xcii*cii. 

power of Local Government to order preparation of, s. lot, pp. 293, 
297 - 

deposit of expenses ol, p. 396. 

processes of survey and record of rights, p. 297. 

what to consist of and to contain, p. 298. 

particulars to be recorded when an order for prepaMiion of, is made, 
$. 102, p. 299. 

power to order survey and preparation of record of rights as to water, 
s. 102A, 303, 305. 

power of Revenue-officer to record particulars on applications of pro- 
piietor or tcnure*hoSder or large proporiioi of raiyiits, s. 103, 

P 304- 

effect of this section, p. 304. 

preliminary publiratmn, amendment and (inat publication of lecord 
of rights, $. 103 A, pp. 306, 307. 

presumption 3^ to correctness of record of rights, s. lojU, pp. 308, 309. 

stay of proceedings in Civil Court during preparation of record of 
rights, s. Ill, p. 354. 

note of rents settled aid decisions of disputes to be made in record 
of rights finally published, s. toQl), p. 353. 

Local Government empowered to pass orders for the apportionment 
of the expenses of the preparation of a record of rights except 
when a settlement of land revenue is being or is about to be 
made, s. J14, p. 365 

presumption to fixity of rents not to apply when record of rights 
has been prepared, s. 11$, p. 369. 

validation of publication of past records published under s. 10$, s. 8 
of Bengal Tenancy (Amendment) Act, p. 370. 

Board of Revenue's nile for inspection of, p. 372. 

exemption of Court fees on entries in, issued after final publicationt 
p. 376. 
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RECORD-or-RiGHTS '.^[conUnucd), 

regard to be had by Civil Courts to eotries in, 9. 747 B. p. 430. 
where record of rights has been 6nally published landlord to give list 
of survey plots in plaints of suits fur recovery of arrears of rent, 

s. 148 (^l), pp. 432.436- 
REDUCTION ; 

of rent, entitling ianttlord of permanent tenure to enhance, s. 6 (<^), 
PP- 54 , 55 - 

of rent, grounds on which occupancy^raiyat may institute suit for, 

s, 38, pp. 138, J39. 

of rent, bow it can be claimed, p. 1.39. 

of rent, every tenant entitled to, m respect of deficiency in area of 
his tenure or holding, 5. $3 (^}, p. 173. 
of rent, for decrease in area, rulings regarding, pp. 178*1 Ho. 
of rent, could be sued for or claimed as set-off, p. 180. 
uf rent, how to be obtained under present law, p. 181. 
rulings regarding rrx judUaUi in cases of claims, for, of rent, p. 181. 
of rent^ Local Government with sanction of Governor*Gener:tl may,' 
in special cases, empower Kevenue^ofltcer to reduce rents, s. irs, 
p. 362. 

of rent, raiyat cannot, after passing of this Act, divest himself of his 
right to apply for, 5. 178 (3) f /*), p. 51C. 

RE(ilSTERKI) : 

meaning of, in this An, s. 3 (j 8), p. 39 

REGISTERS : see LandRegisttrs. 

of rent suits, form pi escribed for, s. 146, p. 437. 

of rent suits, special, for sBitisiicul purposes only, p. 428. 

RE(WSTRATI ON : See Land Ref^stralhn Act, 

classiiicanon of documents executed by landlords or tenants, which 
require, p. 39. 

of deeds of sale, mortgage or gift, pp. 39, 40. 

of agricultural leases, when compulsory, when optional, p. 42 

leases held to require, p. 42. 

lease held not to require, pp. 43, 44. 

of under-raiyat’s leases, p. 44. 

of contracts of enhancement, p. 45. 

of documents creating incumbrances on tenures or holdings, p. 45. 
effect of non*registration uf documents required to be registered, 
pp. 45 ' 47 ‘ 

conflict between registered and unregistered deeds, pp. 47, 48. 
effect of, of deed of transfer of permanent tenure, p. 68. 
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Registration '.^[continued). 

rules of Registration department for, of documenis of transfer of 
permanent tenures by sale, gift or mortgage, p. 69, and App. IV, 
pp. 65^668. 

of contact of cnbunceineni of occupancy'rai>'a('s rent romfmlsory, 
s. 29 00, p. 119. 

of contiact of cnhauceuient of non^occupaney-raiyat’s rent cbm* 
puUory, s. 43, p. 150. 

of lease uf uiider-raiyat foriciU e.Xi'ceding laiyat’s rent by 25 p. c. 
compulsory, s. 48 (/r) p. 157. 

effect of, of piopnetors name on receipt of rent, s. 60, p. 198. 
of landlords juipiovement, s. 80, p. 252. 
of aui>-luasca (>y ruiyais, s. 8>, p. 257. 

of certain iijstuiincnts creating incuml^rances, extended period for, s. 
P 5*3 

incuaibrauccs to l>e noiilied to landioul by Kegistcring^ofliceis, s. 176, 
P 5 » 3 - 

depart lueut, lules of, umlcr llcngal Tenancy Act, App. IV. pp. 656*668. 
REGULATION.S : 

pirtiaJly icpcaicd, b<.trl)or)s and subjccls of, p. to ninl Schd. 1 , p. 575. 

K E 1 N Q UIS JIM 1*1 N T : ^uf r cttUiTf AfutndoNmi'nt, 
tbcrc cat) be no, nt case of permanent irnures, p. 75. 

KENT : Sec Jinhanicmeniy of rad, 

definition <d, «. 3 (5), p. 36. 

con id 10.js necessary to make a puyment of, pp. 26, 27. 
luSings as to uhat H leni, pp. 26-29. 
abw*ab.-> aic not, p. 36. 

money vccoverable as, under v.inou^ en.icijnenls pp. 39, 232. 
cesses not rent, Uiough recuvcnible as such, p. 30. 
is moveable piop^rty, the nglu to collect it may be sold, pp. 32, 33. 
of tenure-hulder, grounds on which it may be enhanced, pp. 58, 59. 
at fixed rate, produce-rent is not, p. 77. 

obligation of occupancy-iaryat to pay fair and equitable, s. 34, p. J04. 
effect of non-payment of, by o^cupitnry raiyat, p. 107. 
effect of receipt of, by landlord from (''ansfereo of non-iiansferable 
ri^ht of occupancy, p. 116. 

payable by occupancy-raiyat to be presumed fair and equitable, s. 27, 
p n8. 

of occupancy raiyat, enhancement of, ss. 27- -37, pp. 118* 137. 
effect of payment of, for 3 years, pp. 12;, 123 

reduction of, grounds on which occupancy-riiiyats m.ty insittnie suit 
for, s. 38, pp. 13^- MO. 

48 
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Rent : '—{contmutd). 

how reduction of, ca»i be cUimed, p. 139. 
payable in kind, system of, where prevalent, p. 145. 
limit of, recoverable fiom undcr-raiyat, s. 48, p. 157. 
rules and presumptions as to Cxity of, s. 50, p. 165. 
former law as to presumption rcj^^'irding fixity of, p. 166. 

In what cases presumption .is to fixity of rent cannot arise, p. 166. 
proof of paymciU necessary to raise presumption, p. 166. 
pleadings on nhich presumption will aiise, p. 168. 
how presumption may be rebutted, p. 169. 

effect of division or consolidation of holdings on presumption, p. tjo. 
etfc .t of presumption in case of occu]>ancy raiyats, p. 170. 
presumption as to amount of rent and conditions of holding, s. 51, 
p. i 7 t. 

when presumption docs not arise, p. 173. 
alteration of tent in respect uf alteration in area, s. 52, p. 172. 
rulings regarding nUctation of rent on ground of excess area, 
p. 174 - 

landlord no longei required to indicate precise plots added to area, 
8. 52 {$s p. 174 - 

presumption when there is found to he, at time when measurement 
on which claim is based, practice of settlement being made after 
Micasuremeni, s. 52 t6), p. 174. 

what plaint iff must prove in suit for alteration of rent for increase of 
aiea, p. 177. 

reduction of, for decrease in aiea, pp. 178-180 

abatement of, could be sued fur or claimed as n set off, p. 180. 

how to be obtarned under present law, p. 181. 

rulings regarding ra juditaia in cases of claims for reduction of, 
pp 181, 182 

subject to agreement or usage, to be payable \o four equal instalments, 
s. 53, p. 185. 

lime and place of payment of rent, s. 54, p. 186. 

payment of, by postal money order sanctioned throughout Bengal, 

p. 187. 

when duly paid, p. 187. 

appropriation of payments uf, s. 55, p. 188. 

tenant making payment to his landlord entitled to a receipt for, s. 56, 
p. 190. 

receipts for, how to be proved, p. 192. 

effect of receipt of, by reversioner, p. 193. 

penalty and fine for withholding receipt for, s. 58, p. 194. 
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Rent ‘.^{continuei). 

new provisions added by Act 1 B. C» of f9o7» p. 195. 
effect of receipt by registered proprietor, manager, or mortgagee, 
s. 60, p. 198. 

deposit of, operations of ss. 61 to 64, relating to, postponed to 1st 
February, j 886, p. 203, 

when tenant may make deposit of, 3. 6r, pp. loyio^. 
fees leviable on applications to deposit, p. 305, 
tender of, when valid, p. 204. 

receipt for, deposited to be a valid acquittance, s. 63, p. 206. 
deposit of, when valid, p. 206. 

duty of Court on receiving' application to deposit, p. 307. 
notification of receipt of deposit of, s. 63, p. 2o8. 
limitation in suit for arrears, in case of deposit of, p. 30S. 
payment or refund of deposit of, s. 64, p. 209. 

of wiclulrawal of deposit of by landlord p. 3 10, 
arrears of, permanent lenure>hoUler, raiyat at fixed rales, and occu- 
pancy^raiyat rannot be ejected for, but tenure or holding may be 
sold for, $. 65, p 2f K 

a Rist charge on tenures ami holdings, pp. 212*214. 
road-cess i>ut not interest, included under term rent, p. 215. 
execulhm of decree for arrears of, pp. 215-217. 
lights of fiactional ro slurers in executing decrees for, po. 217, 218. 
non-occupancy and under-raiyat may be ejected for arrears of, s. 66 
(1), p. 2|K. 

changes made by Act I, II. C., of 1907, p. 218. 
elTcct of assignment of, p. 219. 

receipt of rent after decree for ejectment operates as waiver of right 
to eject, p. 220. 

interest on arrears of, runs at 12 or at 127^ p. c., under section 
as amended by Act I il.C. of 1907, s. 67, p. 221 
interest on arrears of, must be decreed, p. 221. 
interest on arrears of, due only at end of quarter, p 221. 
contracts for interest on arrears of, made after passing of this Act, p. 
222. 

changes made by Act 1 , B. C, of 1907, p. 222. 
damages up to 2; p. c. may be awarded for, withheld without reason¬ 
able cause, or to defendant improperly sued for, s. 68, p 224. 
tenant not liable to transferee of landlord’s interest for rent paid to 
former landlord without notice of transfer, $. 72 (r), p. 232. 
paid in advance, tenant’s liability in case of, p. 233. 
transfer of bark rents, p. 234. 
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REKT : {continuecf). 

service of notices of transfer, p. 234. 
apportionment of, pp. 234-238. 

all CO- sharers must be made parlies to suits for, p. 238. 

separate payment of, not conclusive evidence of npporiif>ni]ient, p. 

239. 

accrual of, under this Act, p. 239. 

IraUility for, after transfer of occup mcy-hol<liii^, s. 73, p. 239. 
this section applies to occupancy n^hts transferable by ciistcim, p. 

240. 

effect of, receipt of rent from transferee, p. 240. 

penalty for exaction l)y landlord from tenant of sum in excess of, s. 
75» P* 247- 

distnbmion of rent of toon re or boMiOE not binding without consent 
of landlord in writing, s. 88, pp. 268-272. 
rent settled under Chap X, from what date to lake effect, s. 1 ro, pp. 

353» 354. 

settled in proceedings untler Chap X to remain unaherabie for 1; 
years in case of teniiie-hohlcr and occupancy-ialyat, and for 5 
years in case of non oi*ciipincy-ra:yat, s. 113, p, 364. 
suit for, must include whole claim and all rent due at time of inb^iltu- 
tion, p. 400 

statutoiy disabiUtivs m suiis fur, p. 401. 

when plaintiff f.uis to piovc rate of rent dainicd, rt Is not the duly of 
Court to ascertain piopcr rate payable, unless asked to do so, )>. 
403. 

fX'fxtrfc and unexecuted dec rees for, effect of, pp. 417-420. 
suit for, should not be dismissed because ii should have been brought 
as a civil suit and viic versd^ p. 438. 
suit for, cannot be brought until lapse of three months from date of 
institution of previous suii, s. 147, p. 438. 
suits for recovery of, procedure in, s. i4S.pp. 431-439. 
suits for, by co-sharer landlords, s. 148 A, pp. 439-441. 
payment into Court of, admitted to be due to third person, 5. 149, pp. 
441-444. 

payment mtn Court of, admitted to be due (o landlord, s. 150, p. 444. 
provision for payment into Court of portion of, admitted to be due, s. 
151, p. 445. 

receipt to be granted by Court for, p.iid into Court, s. 152, p. 445. 
waiver of forfeiture by receipt of, p. 457. 

power for Court to fix fair rent as alternative to ejectment, s 157, p. 
460. 
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RENT-FREE LAND r 

in area not permanently f^ettlcd may be assessed with fair and cquit* 
able rent when land le^ciute is for first time made payable or 
fresh settlement of land revenue is made, s. 192, p. 568. 
RKNT-LAW : 
of Culruita, p. 3. 
of Ilcn^.'d, p. 4. 
of Orissa» pp. 4, 5, 
of Anjful, p. 5 
of Sumbalpur, p. 6. 
of Marjiliiiy, p. 6. 
of Sontbul I'.irijanas p. 6. 
of Chota Naiipur, p. 6. 

(jf Eastern IJen^tal, p. 7. 
of Jalpai^'iiii, pp. 7-(> 
uf Chiliayon;' Hill Tracts, p. 9. 
of Sylhet, p. <) 
of (roalj>ara» p 10 
of Assam Valley Disiricts, p 10 
KENT LAW COMMISSION r 

piopnsctl definition of lan^l by, p. 17. 

R K i ’ IC A L * ^»>n /weft /s. 

enact men is repealed by Act, s, 3 and Scb. 1 * pp. 10, 575, 576. 
effert of, p. II. 

RRS JUDICATA • 

la cases of claims fo** ieduction of rent, p. t8i. 
in settlement cases, p. 340. 

effect of cx putie and iincxecntcd decrees for rent, pp. 417—420. 
iulm‘4s regaldin^r pp- 420—424. 

REVENUE: 

nothing in this Act ufiecls any enactment for avoidance of tenancies 
or incumbrances for arrears of, s. 195 (c) p, 572. 
REVENUE-CJEMCEK t See Record of Rtqkts 
definition of, s. 3 (17), p. 38. 

all Deputy Collectors inscsied with powers of, 38. 

may ascertain and re«.onJ particulars specified in s. io3 on applicHtinn 
of prapnetur 01 tenure-holder or Urge proportion of raiynts, s. 
103, p. 304. 

may publish jn draft, amend and finally publish record of rights, s. 
103A, p. 306. 

record of rights certified by, to have been finally published, to be 
presumed to be correct, s. 103 it, p. 308. 
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Revenue^officer .^confinutd). 

when a settlement of land revenue is being or is about to be made 
may settle fair rents and prepare settlement rent roll, s. 104, 
P- 317 - 

procedure for settlement of rents and preparation of rent roll by, s. 
104A, p. 319. 

may prepare table of rates, s. 104 B, p. 521. 
may settle rent^ on basis of table uf rates, s. 104 C, p. 333. 
in framing table of rate-* and settling rents to be guided by rules of 
Local (tovernment and to have regard to general principles of 
Act for enhancement or reduction of rent, s. 104 D, p. 333. 
to publish in draft and amcr^d settlement rent roll, y J04E, p. 
324. 

after sanction by cunfinning authority to finally frame settlement rent 
roll and incorporate it with record of rights s. 104 F, p. 334. 
appeal to lie to superior Revenue authorities from all orders of, 
prior to final publication of recr^rd of rights, s. 104 G, p. 325. 
may settle rents on application of landlord or the tenant incases 
when a settlement of land revenue is not being or is not about 
to be made, s. 105, p. 330. 

may decide disputes arising in cases under Part 111 , where a settle* 
ment uf Und revenue is not being ur is not about to be made, 
s. 106, p. 337. 

in settling such disputes to be guided, subject to rules of Local 
Government, by Civil Procedure Code, and his orders to have 
force and effect of Civil Court decrees and to be final, s. toy, 

P- 343 * 

orders of, under ss. 105, 106, 107 to be subject to revision by specially 
empowered Revenue officer, s. I08, p. 344. 
power of, iu Bengal to correct mistakes in record of rights, s. 108A, 

P- 344. 

appeals from orders of Revenue officer under E’art III of Chap. X 
to lie to Special Judges and High Court, s. 109A, 346. 
no first ap^>eal from order of, under s. 105 of former Chap. X, 
P. 347 - 

no second appeals from Revenue officer's decisions settling rents, 
P- 347. 

power uf, in Bengal to give effect to agreement or compromise, 
s. 109B, p. 349. 

power of, to setile rents on agreement, s. 109 C, p. 3;i. 
may be invested by Local Government with power to make special 
settlements of rents in special cases, s. its, p. 363. 
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REVKNUs OrFiCEH :• ({‘onftnucif). 

appeals lie to District Judge froai settlements of rents or decisions of 
disputes made or given within 30 days of commencement of 
Amending Act of if presented within 30 days of seUlement 
or decision, $. 9 of Amending Act, p. 570. 
power for Local Government to make rules to I'cgul.ite procedure of, 
in discb.irg'e of duties under Act, s. 189, p. 564. 

REVEKSIONER ; 

receipt of rent by, p *03. 

REVIEW : 

deposit on uppUcadon for, of judgment, s. 153A, p. 454. 

REVISION : 

powers of, of High Couit under Comtes Chaiter in settlement cases, 
P* 349- 

poweri* of, of High Court under s. 623, Pi. 4 $ 3 , 5 ^ 0 * 

RULES: 

power of High Court to make, defining powers and diaies of 
managers, s. too, p. 387 

power* of Local Government to make rules regarding procedure, 
poweis of officers and service of notices, s. 189, pp. 364, 565. 
procedure for making, publication* and confirmation of rules, s. 190, 

pp. 566, 567. 

made undei this Act may be amended, added 10, or cancelled by 
authority having power U» make them, s. 190 ((j', p. 567, 
framed by Government under this Act, Appclx. f, p. 593-6iy. 
which of these rules have been extended to Orissa, p. 5. 
framed by High Court under tUt» Act, Appdx. IK, pp. 649'65^. 
of Registration Department un Icr Bengal Tenancy Act, Appdx. IV, 
pp. 656*668. 

SALE : 

registration of deeds of, executed by landlords or tenants, pp. 39-41. 
transfer of permanent tenure by deed of, s. 12, pp. 66,67. 
transfer of do. by, in execution of decree other than decree for rent, 
S. 1 3 . P- 69. 

occupancy rights not transferable by custom do not pass at sale in 
execution of decree not being decree for arrears of rent, p. t 13. 
of distrained crop, ss. 128-' 131, pp. 390, 391. 
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SALE FOR ARREARS OF RRN’T: 

pnKi‘<larc on transfer of perm.in^nt tenure by, s, [4, p, 71. 
general puNver of parch tser hs lo ivoidance of incuinbrauccs on sale 
of icnure or hnldinj* for arrears, s. p 473. 
patni Uluks may pas'v at, |>. 473. 
wbai pa-isrd at, imder former law, pp 474-476. 
a share of tenure could lie sold, p. 476. 

wliat no«v p i^bcs al a sale in ej^ecution of a <le(;rec foi arrears of rent, 
I>p. 477 - 4 SO- 

^rouiuis on wliicli sale held in excnituin of a rent decree can be set 
aside, p. 41^0. 

what shall be ilccmed pritcclcd intercHis al, s. 160 p 4S3. 
meaning' tif un umbianoc,’* and “registered an I notified incunv 
braine," s. j6l, p. 4K5 

application for sale of tc uire or holding* what to specify, s. 362, 
p, 486. 

order of attachment and p'o I mia'ion of sale of tenur** or holding for 
arrears lo l^ issu-il simult.ineovisly, s 163 (1), p. 487. 
procliiu.ttion of sile whil to (ant.iai and how lobe published, s. 163 
(4), p. 

when lenvirc or hohhn^ at h\e I rales to he s<»ld suhjt‘< t lo re sic red 
arul ivuilicil loctmibian* e•, and efTi'Cl thereof, .v 16^. p. 489. 
meaning of bidding iii, p. 489 

bale of icnme or hoMiug al dveil r lies wiih i»owt;r to avi>id all uiriiiu- 
bram es, a id t-ffeci thereof, s 165, p 490 
<jr uccaji inry-hol.bug with p»)svcr lo avoid all incumbrance^, rind effect 
ihireof, j.. i^>f\ \\ 4c;o. 

procedure for aniiidling inr.unibiances, s. 167, p 491. 
p^wer of Local (•ovcr'juieru V> direct ihai ocmuancy holdiru'^ be dealt 
with as leiiui'cs, s 1(18, p 494. 
rules for d 19^0^1! of silc proceed', at, s. 169, o 495 
ss. 378 to 284 of Civd Prorcduie C nic not to apply to a tenure or 
bolding atiachwi in cxecutioji of a decree foraircars, s. 170 (t )t 
p. 498. 

tenure or Inddinjg to be iclcabs.1 fruin atiai hment only on payment 
into Conn of am juul ol decree with casls, <ir on confession of 
san-.faciion by .Iccrce-holder, s. 170 (21, p. 498. 
amount paid into Court to prevent sale to he in certain cases a 
moitgnge debt on icnure or holding, s. 171, p. 502. 
who may pay money into Cunit under this seciion, 503. 
other remedies of persons whose intetests are affected by, p. 503. 
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SaIE FOR ARRRARS or HUNT 

Iijferiuj (ciiaiU who pay m.mey into Omn (0 pi event sale may deduct 
amount from rent doc by him,s. 172, p. 504. 
dec rcc-li older may bul at sale, s 173, p. 505 
application by jndj{ment*dcblor i« •JciasKlc sale, s 173, p. 505. 
sale tn be set aside if prliiinciu-dclitor iU*,K)siu decretal amount tviiU 
c«ksto, and 5 p. c. <m port hasc-money (tn l>e paid to pu it baser) 
within 30 days of sale, s. 174 '2), ]) 507, 
ihis section doc* not confer .1 new lighi, p. 50;. 
meaning of deuce in this se don, p. 507. 

who may deposit decict.O amount anij apply a have sale set aside, 
p. 508. 

anuniiit depM«»tteil cannot be raicably cbstnUuied, f». 509, 
how and wh'^n depi»sit may 1>e made and its elfcrb p* $10. 
no cbar|;c on profieriy for airouat naid to set aside sale, [X 512. 
if)ud)tmt'nio)cbt<>r applies under 1. 174 cannot apply under». jt r, 
C I' C-, 8 . 174. pioviso pp. 507,511, 
no appn d ben fiom an ordci itndci this scrdoii, p. $12, 
bow an oidcr under this m.s tiun ran l>e sri aside, p. 512. 

SAI.K h'OW AKKKAkS OK kKVENlJE. 

nothing MI |lvs Ai I alTiats enactiix lU foi avoidance of Unam lua and 
imbnibr incvs by, s. r>0 (ti, p> 572. 
laws relaiing to, p. 573. 

SAMUALKUU 
lent law of, 6. 

SAMiiAT YKAK : 
wbcic prevalent, p. 37. 

SCHEDULED DISIRICTS- 

Ucnyal Tenancy Act not m force m, but may Iw cvteade l to. s. i {3) 
p. 2. 

lien^al Tenancy Art imy under >. 5. A^i XIV of 187; be cblended to 
.any part of a sc)icdulo<l dislilct, p. 7. 

SERVICE TENUKKS. 

exempt fiom op> i.ition of, s. X9, p. 273. 

nr ideiits of, niX to Ik aifecied by this Ac I, which confers no rijjht to 
transfer or bequeath sudi tenures, s. ii^t, p. 525. 
rulings re) A liny to, pp. 531-534- 
onus of pioof 111 case-, relating to, |K 534. 
adverse possession of, p- 534 - 
ejectment of holders of, p, 534. 
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SET-OFF: 

in rent-suits, rulings regarding, pp. 408-410. 

SETTLED RAIYAT : 

not mentioned in, s. 4, p. 49. 

definition and incidents of status of, s. 2o, pp 89, 90. 
distinction between, and occupancy-raiyat, p. Qt. 
co-sharcr laiyats can acc^uire rights of, s. 20 (4), pp. 90, 92. 
retention and recovery of rights of, $. 20 (5) and {6}, pp. 90,92. 
onus of proof of right of, $. zo (7), pp. 90,93. 
has occupancy-rights, s. 21, p. 93. 

retrospective eifect of provisions as to acquisition of occupancy- 
rights by, 8. 21 (2), p. 93. 

SETTLEMENTS : 

mod if) cat ions in Chapter X introduced by the Amending Act of 
1898, pp. 288-293. 

power of local Government to order survey and preparation of 
recoid of rights, s. roi, pp. 293, 297. 
remedies of persons affected by, p. 302. 

settlement of rents, preparation of settlement rent roll and decision 
of disputes in cases where a settlement of land revenue is being 
or is about to be made, pp. 310-330. 
procedure for seutement of rents in Government and temporarily 
settled estates, pp. 310-317. 

settlement of rents, and preparation of settlement rent roll, when to 
be undertaken by settlement officer, s. 104, p. 317. 
modifications elTected by s. 104, p. 318. 

procedure for settlement of rents and preparation of settlement rent 
roll under t^art 11 of Chap. X, s. 204 A, pp. 319-321. 
coutents of table of rates, s. 104 U, pp. 321-323. 
application of table of rates, s« 204 C, p. 323. 

rules apd principles to be followed in framing table of rates, and 
settling rents in accordance therewith, s. 204 D, p. 323 
preliminary publication and amendment of settlement rent roll, 
s. 104 E, p. 324 

final revision of settlement rent roll and incorporation m record of 
rights, s. 104 F, p. 324. 

appeal to, and revision by, superior Revenue authorities, s. 104 G, 

p 325. 

limitation of jurisdictiu) of Civil Courts in matters relating to rent, 
f. 104 H, pp. 326-330. 

presumptions as to renu settled under ss. 104 A to 204 G, s. 104 J, 
p. 130 . 
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Settlement \—{coniinucil), 

settlement of rents and decision of disputes where a settlement of 
land revenue is not beings or is not about to be made, pp. 330-353. 
settlement of rents by Revenue officer, when a settlement of land 
revenue is not being or is not about to be made, ^ 105, p. 

330. 

omission from s. 105 of provision for settlement of rent uf excess land 
by Revenue officer of his own motion, p. 333. 
decision of questions aristn,; during the course of settlement of rent 
under Part 111 , s. 105 A, p. 334. 
decision of “disputes'’ by Revenue officer, s. to6, p. 337. 
distinction between “objections" and “disputes," p. 339. 
to what matters “disputes" may relate, p. 339. 
cases under sec. 106 are suits, p. 340. 

procedure to be adopted by revenue officer in settling rents under 
Pan III of Chap- X, s. 107, p. 342. 
revision by Revenue officer, $. 108, p. 344. 

correction of mistakes in Mcngal by Revenue officer, sec. ro6 A, p. 
344 - 

bar to jurisdiction of Civil Courts, s. 109, p, 345. 
appeals from decisions of revenue officers under ss. 105 to jo8, 
s. t09 A. p. 346. 

date from which settled rent takes eflect. s. no, pp 353, 354. 
stay of proceedings in Civil Court during preparation of reror<l of 
lights, s. Mt, p. 354. 

limitation of jurisdiction of Civil Courts in matters other than rent 
relating tp record of lights, $. ri r A, p. 356. 
power of Local Government to authon2e special settlements of rents 
in special cases, s. 113, pp. 362'364. 
periods for which rents settled under this Chapter are to remain iin* 
altered, s. it3, p. 364. 

recovery of expenses of proceedings under Chapter X, s. 114, pp. 
365 • 369 - 

presumption ns to fixity of rent not to apply where record of rights 
has been prepared, s. ns> P- 369- 
validation of past records, $. 8 of Amending Act of 1898, p. 370. 
effect of settlements and decisions by Revenue officers made before 
commencement of Amending Act of 1898, s. 9 of Amending Act, 
P- 370. 

Act V of 1694, B. C., repealed, $. tt of Amending Act of 1898, p. 373. 
Board of Revenue's circular regarding inspection of settlement re* 
cords, p. 373. 
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Settlement 

Board uf Rcveuue'i lules for \tvy of Court, process, and copying-fees 
in survey and seltlement, pp. 372-376. 
rules framed by Govcrnmeni under this Act under Chap. X, of this 
Act, Appdx. I, Chap VI, pp. 601-618 

SETTLKMENT RENT KOI-L : 

may be prepared in cases where a setUement of (and revenue is being 
or about to be made, s. io.| {c\ p. 317. 
what to contain, s. io.| A p 32a 
may be prepared on ba^is of table of rales, s. 104 C, p. 323. 
pi el UK inary publication and amendment of, s. 104 E, p. 324. 
final revision and incoipnnuion of, in record of ruihn, s. 104 F, p. 324. 
SETTI.EMKNT OKFJCEK : 

nil Dcptily Colleciois in\C‘tcd with p<»wers of, p. 38. 
nothing in this Act aHcct^ powers duties of, as defined in laws 
not repealed by this Act, s. 195 p- 572 , 
powers of officers appointed by Loral t*o> eminent to he, to have 
powcis ol a Civil Ctmn and powers under s. in (^1) (f/) and 
(•) of Icnancy Atl, Appdx. I, Chap. V*l, Kule 40{rt), p, 601. 

SETTLEMENT RECORDS: 

Boaid of Revenue’s circulirs on subject of cu>tody, piesrrvation and 
grant of copies of, pp 372*376, 

SHiKMI TALUK: 
is a tenure, p 16. 

SIGNED : 

what it includes, in this Act, s. 3 (M)r P 37 - 

$ 

SINGH 13 HUM : 

rent law in force in, p. 6. 

SIR ; See Proprkior^s ptivalc Uttui, 

SONTHAL PARGANAS: 

ss. 56, 58, (1) (3) and 84 e\iende*1 to, pp 6, 256. 

SMALL CAUSE COURT: 

suit by an assignee of arrears of rent e\t cpted from jurisdiction of, p. 29. 
suit for sum exacted in excess of rent p.ayaUc cognistable by, ]). 248. 
jurisdiction of, when excluded in suits of compensation for wrongful 
distraint, pp. 396, 397. 
jurisdiction of, in suits for rent, p. 42$. 

jurisdiction of, in suits for sale proceeds of tenure sold in execution 
of decree for arreais of rent, p. 498. 
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SPECIAL JUDGE: 

appeals to lie from dedsions of Settlement-officers gnder Chap. X to, 
and from decisions of, Special judije (not a decision settling 
a rent) to Hi**!! Conri, %. 109 A, p. 346. 
appeal of, Ici be broiii-ht %vnhiii 30 «la>'s from dale of decree or order 
appealed against, art 4, Sdui. Ul, p. 5^1. 

SPECIAL LAW t 

Tenanry Art docs not affc* t any special law not expressly or Im¬ 
pliedly repealed hy ii, $. 195 (/), p. 57s, 

STAMP ACT : 

cultivators leases exempt from provisions of, p 41. 
receipts for more than Rs. 20, if on arcount **f uot of land not assess¬ 
ed to Government revenue, not exempt from stamp duty, p. 191. 
appraisement of rroi>s, for the porito^e of asccitaining amount to be 
given to landlord as rent, exempt from stamp duly, p. 328. 
written authorities to nAd>s, gnm.isias or agents of landlords to act 
III Court must be stamped under avt. 50, Act 1 of 1S79, p« 426 

STAPLE FOOD CkOPS : 

rules for preparation of pi ice-list of, s. 39, pp 140-142. 
rules fianied by Ooveinmciit nndrr tlu^ Act rcyar<hng, Appdx. 1 , Chap. 
11. pp 504 - 50 f»- 

what arc^ III ea<h liKal area, an<l niaits ai whidt the r ])iires are 
revordcJ, Applx. I, Sclid. IL pp. 635-638. 

S UI MU VI -SIO N . Sec 

SUP-niVISfONAL OrKICKR ; 

vested wjih powers of a Collector under ss X2, 13. and 15, pp. 38, 68. 
vested with powers of C»dlect<»r undui S!». 6y, 70, and 71, for purpose 
of appraising and divIdniK pnxliiro-rcnts, pp. 58, 227. 

SUlLLETTfNC . 

of permanent tenure^, p 66. 
occupancy-1aiyads right of, p. 117. 
restrictions under Act on, s. 85, p. 257. 
rulings under foimvr law as to, p. 257. 
rulings under present law, as to, p. 238. 
registration rule under s. 85, p. 259. 

when whole or part of abandoned holding lia^ been sub-let by register¬ 
ed instiument, the Ian ilord bufurc entering on it must offer ihe 
hrddiug to sub-lessee for remainder of term on condition of suV 
lu9see paying up arrears, s. 87 (4^ p. 264. 
landlord cannot disiiain produce of part holding sub-let with his 
written consent, s. I2J (3), p. 385, 
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StJB-LE^rNG \~^{canHnued). 

inferior tenant whose property has been distrained for amount due 
from superior tenant and who has paid that amount to release 
his property may deduct amount so paid from rent due to bis 
immediate landlord, s. 137 (0, p. 393. 
may sue for any amount so paid by him which he has not deducted 
from his rent, s, 137 (a), p. 394. 

when land is sub-let and a conflict arises between superior and inferior 
landlords as to distrained property, the right of the superior land¬ 
lord shall prevail, s 138, p. 394. 

after passing of this Act, ocrupancy-raiyat cannot divest himself of 
right to subdet, s. 178 (3) p. $16. 

SUBORDINATE JUDGE: 

no appeal from order of, if the amount claimed does not exceed Rs. 
r00, unless decree or order has decided question of title, or of 
right to enhance or vary rent or of amount of rent annually 
payable, s. 153 (rt), p. 445 - 

SUCCESSION : 

includes intestate and testamentary, s. 3 (13!, p. 37. 
service of notice of, to permanent tenure, p. 68. 
procedure in case of, to permanent tenure, s. ij, p. 71. 
bar to recovery of rent pending notice of, $. 16, p. 72. 
tins section bars recovery of rent, bat not institution of suit, p. 73. 
ss. 15 and 16 do not have retrospective effect, p. 73. 
certificate under Act VU of 1889 not required to collect arrears of 
rent due to deceased person, pp. 73, 402. 
procedure in case of, to share in permanent tenure, s. 17, p. 74. 
procedure in rase of, to bolding at fixed rates, s. 18 (c<), p. 76. 
to occupancy right on death of raiyat, s. 26, p. 1 la 

SUMMARY TROCEDURE : 

for the recovery of rents under the Public Demands Recovery Act, 
Chap. Xni A, %, 158 A, pp. 466*471. 

SURRENDER: 

of lease by a raiyat must be stamped as release, p. 43. 
raiyat not bound by lease or other agreement for fixed period may 
surrender his holding at end of agricultural year, s. 86 (iX p> 260. 
but liable to landlord fer rent of following year, unless he has given 3 
months' notice of, s. 86 (aX P* 

notice to be presumed to h«ve been given, if raiyat takes new holding 
or ceases to reside in same village 3 months before end of year, s. 
86 (3), p. 260. 
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Surrender : - {ccniinutd). 

raiyat may serve notice through Civil Court, s. 86 (4), p. a6o. 
when holding subject to incumbrance, surrender not valid unless 
made with consent of landlord and incumbrancer, s. 86(6), p. 361. 
subject to this exception raiyat and his landlord may arrange for 
surrender of whole or part of holding, s. 86 {71, p. 261. 
rulm,{8 as to surrender under former law, pp. 261, 262. 
rulings as to surrender under present law, p 262, 363. 
rule for service of notice of surrender, p. 263. 

applications for service of notice of, exempt from Court*fee duty, p. 
263. 

sub-section (6) introduced as protection against collusive surrender, p. 
263. 

after passing of this Act raiyat cannot divest himself of his right to 
surrender his bolding, s. 17S (3) (c), p. 516- 

SURVEY : 

power of Local Government to order, In proceedings, for settlement 
of rents, s. loi, pp. 293, 294. 

Local Government may confer on any Revenue-officer power to enter 
on any land and survey it and any power exercisable under 
Uengal Survey Act, s. 189 (1) (^), p. 565. 

SYl.HET'i 

rent Uw of, p. 9 

1 'A LU K : 

distinction f>ecwecn kharija or huzuri and shikmi mazkuri or shamili, 
p. 16. 

Noabad taluks in Chittagong are not estates, p. 16. 

TANK : 

is a protected interest at sale of tenure or holding for arrears of rent 
due thereon, s. i6o(c^ p. 483. 
when no occupancy-right accrues in, p. 87. 

TEMPORARY SETTLEMENT : 

in area under, rent of tenure may be enhanced on expiry of temporary 
settlement, unless the right to hold beyond term of settlement 
has been expressly recognized in settlement proceeding, s. 19!, 
p. 567. 

in area under, a Revenue officer may in case of new assessment of 
revenue fix a fair and equitable rent, notwithstanding terms of 
contract between the parties, s. 192, p. $68. 

TENANCY t 

how constituted, pp. 23,•ss. 


0 
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TttKANCV 1 ^{continut^. 

payment of rent not necessary to establish or maintain, p. 25. 
purpose of, to be considered when determining whether tenant is 
tenure-holder or raiyat, s. $ (4) (A), pp. 50, 52. 
when area of, exceeds 100 bib:has, tenant to be presumed to be tenure- 
holder, 5. 5 (5), pp. so, 53. 

division of, not binding without consent of landlord in writing, s. 88, 
pp. 268—272. 

application to determine incidents of, a. 158, p. 462. 
what questions may be determined m such applications, p. 463. 
co-sharer landlords cannot apply under this section, p. 464. 
when application may be made for deteriuinatiim of incidents of more 
than one holding, p. 464. 

rules for issue of commissions under this section, p. 465. 

TENANT j 

dehnuion of s. 3 (3), p. 17. 

H person may be, notwithstanding want of title on part of landlord, 
pp. 24, 5 ^ M 9 - 

classes uf tenants fur the purposes of this Act, s. 4, p. 49. 
cunsideiations by which Court should be guided in determining 
whether a tenaut is a tenure-holder or raiy.tt, s. 5 (4^ pp. $0, 52. 
must be presumed to be a tenure‘holder, when the area of land held 
by him rxceed» one hundred bigha^ s. $ (5), pp. 50, 53. 
relation of landlord and must exist before provisions of this Art can 
be applied, p 162. 

entitled to receive and he maintained in peaceable po'.sesv^inn, p. 162. 
burden of proof a> lu receipt of possession by p. 164. 
no forfeiture of rights of, by denial of landlord’s title, pp. to 6, 274. 
presumption as to amount of rei^ and conditions of holding, s $1, p. 
17 *- 

entitled to * on p.ayment of rent to his landlord, s. 56, p. 190. 

entitled to h landlord a full discharge or statement of account 

at do e.ir, s. $7, p. 193. 

may institute it against landlord to recover penalty for withholding 
receipt and statement of account, s. 58, p. 194. 
not entitled to plead payment of rent to third person against pro¬ 
prietor, manager or mortgagee registered under Land Registra¬ 
tion Act, s. 60, p 198. 

when entitled to make deposit of rent, s. 61, p. 203, 
not liable to transferee of landlord's intvesi for rent p.’4id to former 
landlord without notice of transfer, s. 72 (1), p. 233. 
liability in case of rent paid io advance, p. 233. 
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Tenant: —(<•«?« Unu^d). 

all impositions on, under denominations of abwab, mahtut, t&c.| 
illegal, and all stipulations for payment void, s. 74 > P> 241. 
essees are tenants and cannot contract to pay abwabs, p. 246. 
penalty for exaction by landlord from, of sum in excess of rent pay* 
able, s. 75 r P* 247. 
exacted, meaning of, p. 247. 

suit against tenant as trespasser to be dismissed : plaiiuilT not entitleil 
to any other relief, p. 273. 

may be ordered by Court to attend aod point out boundaries of land 
when landlord desires to measure, and if he refuses or neglects 
to attend, map .ind measurements of land to be presumed correct, 
s. 9t, p. 27 ^^- 

inferior tenant ni.'ty deduct from UIh rent any amount he may have 
paid to got his distrained property released, s. 137, p. 393 
cannot raise interpleader suit, p. 402. 
cannot deny landlord’s title, p. 403. 
possession of, not adverse to landlord, p. 404. 
landlord need sue only his recoguirrd tenant, p. 405. 
landlord may sue the real tenant, p. 407. 
adtnissious by co^tcnanis, when evidence, pp. 407, 408. 
c.innot either betore or after passing of this Act divest himself of 
occupancy right, or of right to acquire occupancy right, or agree 
to his l>eing ejected otherwise than under this Act, or divest 
himself of bi> right to make improvements and claim compensa* 
tiun for them, s. 178 (i) {a) {^) (c) {d)y p 515. 
cannot after passing of this Act divest himself of right to apply for 
a com mutation of rent payable lu kind, $. 178 (3) P* 5 ^^* 
not enabled by thi» Act to viol lie conditions binding on his landlord, 
s. 194, p. 572. 

TENDER: 

of tent when valid, p. 204. 

TENURE; Pcrmittcni tenure^ Fixiiy of rent^ Stile for arrears of 
rent. 

definition of, s. 3 (7), p. 33. 
permanent, definition of, s. 3 (8), p. 33. 
registration of documents creating incurDhrances on, p. 45. 
held since Permanent Settlement liable to enhancement only in 
certain cases, s. 6, p 54. 

rent of, may be increased on ground of increase in area, p. 54. 
what reductions of rent entitle landlord to enhance rent of, p. 55. 

49 
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Tenure '.^{continued). 

proof of existence of, at lime of Permanent Sculement, pp. 55, 56. 
rulings regarding burJen of proof a? to whether a tenure has been 
held from time of Permanent Settlement, pp. $6, 57. 
grounds on which rent of, not held from lime of Pern^anent Settle* 
nient, may be enhanced, \j. 57. 
fjactional co-sharcr cannot enhance rent of, p. $7. 
limits of enhancement of rent of, s. 7, pp. $8, 59. 
rulings as to onus of proof in cases of enhancement of, p. 58. 

Court may order that en ha nr ement of rent of, may be gradual, 
« 8, p. 50 - 

rent of, if once enhanced, may not be altered for fifteen years, s. 9, 
p. 59. 

holder of permanent tenure not liable to be ejected except on proof 
of breach of condition for wliirh he is liable to be ejected, s. to, 
p. Co. 

if contract pioviding for ejectment has been made after passing of 
this Art, condiuou must be comistent with provisions of this Act, 
* s. 10, proviso, p. (io. 
permanent tenures how created, p. 60. 
permanent by coolraci, rulings regarding, pp. 60, 6r. 
permanent by custom or course of dealing, rulings 'regarding, 
pp. 61-^64. 

tiansferabiliiy of permanent tenures, pp. 65, 66. 
onus of proof of tiansfcrability of, p. 66. 
siib-lciting of, permanent (enures, p. 66. 

voluntary transfer of, by rale, gift or mortgage lo be made only by 
registered instiument, s. 13, pp 66 , 67, 
of permanent tenure, when complete, 68. 

procedure for voluntary transfer of peiinancrtt tenure, s. J3 (2) (3), 
pp. 66, 67. 

procedure on tiansfer of permanent tenure by sale in execution of a 
decree ^han a decree for arrears of rent, or by foreclosure 
of mortga : 13, pp. 69, 7a 

procedure on transfer of tenure by sale in execution of a decree for 
arrears of rent, s. 14, p. 71. 

proccduie in case of succession to permanent tenure, s. 15, pp. 

recovery of rent barred pending notice of succession to permanent 
tenure, s. 16, p. 73. 

$s. 15 and 16 apply to patni tenures, p. 73. 

ss. 15 and 16 do n^t have retrospective effect, p. 73. 
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Tenure \—{continueit), 

provisions of ss. 15, 14, 1$ and 16 apply to the tiansfer of and 
succession to a share in a perniaoeiit tenure, provided division 
of tenure has been made with consent of landlord iu writing, 
s. p 74 - 

rights and liabilities of transferee of part of, p. 74* 
permanent, cannot be relinquished, p. 75. 
on failure of heirs, permanent, escheats to Crown, p. 75 
saving as to statements in instruments of transfer of, or holding, 
when landlord no p^rly, s. tSA, p 8 j. 
rent of, unchanged from time of I’eiinanent Settlentent cannot be 
increased except on proof of increase in area, s. 50 (1), p. 165. 
presumption that rent of, has not been changed since time of Fer« 
manent Settlement, when proved to have been held at same 
rate fur 20 years s. 50 (2X P* 

but this docs not apply to tenure fora teim or dcierminable at will 
of landlord, $. 50 (4), p. 166. 

or to land for which record of rights has been prepared, $. tr$, p. 369. 
rent of, liable to alteration on proof of alteration in area, s. 52, 
pp. t 72 . * 74 . 

rent IS first charge on, and tenure niay be sold for arrears of rent, 
s. 65, pp. 211—215. 

rent of tenure In temporary settled aita may he enhanced on expiry 
of temporary settlenicnt unless the light to hold beyond term of 
settlement has been recognized in settlement-proceedings, s. 191, 
p. 567. 

TENURE-HOLDER : 

definition of, s. 5 (1), p, 49 - 

when determining whether tenant is ten in e-holder or raisat, regard 
to be had to local custom and origin of tenancy, s. 5 (4), p. 50. 
meaning of, pp. 50—52. 

a tenant must be presumed to be, when area of land held by him 
exceeds one hundred bighas s. 5 (5), p. 5a 
farmers of Government estates, when, p. 52. 
rent of may be increased on ground of increase in area, p. 54. 
limits of enhancemcQt of rent of, s. 7, pp. 37, 58. 
rent of, may be enhanced up to customary rate, p. 58. 
profits to be left to, p. 58. 

restrictions on enhancement of rent of, by Court, $s 8, 9, p. 59. 
grounds on which, can be ejected, pp. 64, 65 

period of limitation in suit for ejectment of, and for bieach of condi¬ 
tion of contract, p. 65. 
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Tenurk-HOLDKR '.^{continued). 

rent of, settled in proceeding under Chap. X, to remain unaltered fo 
15 years, s. 113, p. 364. 

TERMS : 

dcftnidoos of, u^ed In Tenancy Act, ss. 3, 5 » PP* 

TRANSFER 1 

and tiansmlssion uf permanent tenure, permitted to same extent as 
of other immoveable properly, s. II, p- 65. 
procedure In case of voluntary transfer of permanent tenure by sale, 
gift or inoitga^c, s. is, pp. 66, 67. 
procedure introduced by Act I, Ji C., of 1907, pp. 67, 68, 69. 
of permanent tenure, when complete, p. 68. 
mode of service of notice of, p. 68. 

procedure in case of transfer of permanent tenure by sale in execu¬ 
tion of decree other than decree for arrc.irs of rent or by fore¬ 
closure of mortgage, s. 13, \). 69. 
of patnl and darpatni taluks p. 70. 

procedure on transfer of permanent tenure by sale In execution of 
decree for arrears of rent, s. 14, p. 71. 
procedure in case of imnsfer of shaic In permanent tenure, s 17, 
P- 74 - 

of bolding of raiyai at frxed rates, s. 18 p. 76 
saving as to statements in instruments of, when landlord no party, 
s. 18A p. 82. 

effect of invalid, of whole or part of occupancy holding, p 108. 
of occupancy-rig lit, when Ininsferable by custom, how to be effected, 
p. j t6. 

of landlord’s intcicst, right of, pp. 232, 233. 
tenant’s liability in ca^e of, s. 72, pp. 232, 235, 
of back rents, p. 234. 

apportionment of rent on tiansfer of share of landlord’s interest, of 
transfer of his interest to several co-sharers, or of division of his 
interest, pp. 234—238. 

of landlord’s interest, service of notice of, p, 234, and rule 33, Chap. 
V, (iovi. Rules, p. 600. 

of occupancy-holding, liability (or rent in case of, s. 73, p. 239. 
a guinashia cannot consent to transfer of holding, p. 427. 
after passing of Act raiyat cannot contract himself out of right to 
transfer his holding according to local usage, s. 178 (3) {^f), 
p, St6. 

nothing in Act confers right to transfer a service tenure, which could 
not formerly l)e iratisfened, s. j8j, p. 52$. 
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TRANSFERABILITY r 

of permanent tenures, a. 11, p, 65. 

onus of proof of, p. 66 

of occiipancy-rlifhts, pp. in—Jiy. 

onus of proof of, of occup.mcy rights, p. 115. 

of homestead l.ind, lora) custom or usage of, p. 537. 

TRANSKKK OK PROPERTY ACT: 

effect of provisions of, on registration of deeds of sale, mortgage or 
gift, pp. 40, 47, 48. 

provisions of, legarding registration of agricultural leases, p 43. 
provision.^ of, veganling liability of person who has paid rent after 
iiansfer of his landlord’s interest, p. 234. 

TREES : 

occupancy raiyat may out down, on his land sviihout landlord's con* 
frcni, unless there be custom to contrary, s. 23, p, loi. 
liglits of occupancy rniyat with regard to trees, pp. 103, 104. 

TKESl'ASSKK : 

may be trG.ate<l as tenants at pleasure of landlord, pp. 23, 24. * 

riglus as a laiyat may be acquired under, pp 24, 52. 
in.iybenude to pav fan* rent as alternative to ejectment, 8. 157, 
p. 4 <K). 

lulings I elating to, p. 461. 
ejectment of. by co-sharcr», p. 464. 

ITNDKK-KAIYAT : 

interest of, in parcel or parrels nf land is a holding, p. 33. 

icgistmtion of leases of, p. 44. 

dehnition of, s. 4 (3), p. 49. 

limits ot rent re<'ovcrable bom, s. 48, p. 157. 

restrictions on ejectment of, s. 49, pp. 157, 159. 

notice to quit to, when may be given and how to he served, pp. 159, 
160. 

acquisition of occupancy-right by, p. 16a 
other rights of, p. 160. 

may be ejected for arrears of rent, s. 66 ( 0 > P> 2t 8. 
restrictions on power of sub-letting to, s. 85, pp. 257—259 
rulings under old law as to right of sub-letdng, p. 257. 
acquisiuon uf occupancy-iighis by, and transferability of such rights, 
p. 258. 

further provisions of present law as to, p. 258. 

periods for which rents of under-raiyats settled under Chapter X 
are to lemain unaltered, s. 113, pp. 364, 365. 
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UNnER-RAiVAT ■.-{coH/inuetf}. 

4 

miy sell his holding without landlord's consent byu^agCt $ 183,1//. 
( 0 » P- 54 ^ 

may acquire occupancy-rights by custom or usage, s. 183, i 7 /. (3)., 

p. 

period oi limitation for suit for possession by, art. 5, SchedlJI, p. 
S8o. 

USAGE : 

relating to homestead land, p. 537. 

nothing in this Act to affcrt any utage not inconsistent with and not 
expressly or impliedly abolished by It, s. 183, p. 541, 
ofraiyai's selling his holding without consent of his landlord may 
exist, s. J83, i 7 /. (r), p. 541. 

of under-rniyat’s acquiring occup.incy-right mny exist, s. 183,///. (3), 
p. 548 . 

rulings relating to, pp. 346, 547, 

UsSE AND OCCUPATION: 

persons make themselves tenants by, p. 23, 4fjo. 
trespassers liable to landlordsjor mesne profits for, p. 460. 

UTBANDI : 

land held under uibandi system can be measured annually, s. 90 (2) 

i ^)> p. 277. 

Miyar nut to acquire light of occupancy inlind held under system 
of, until he has held it for t2 years ^^^d meanwhile to pay such 
rent as may be agieed on, s 180 (1), p. 521. 

Chapter VI (relating to <iccupanry-raiyals) not to apply to land held 
under rusloni of, s. 180 (2X p* 522. 
rulings relating to uibandi, pp. 522*^523. 

VALIDATION : 

Validation Act, 1903 Bengal Tenancy (Validation) Act, T903, ss. 1—3, 
pp. 78-80. 
object of, p. 80. 

of publication of past records published under sec. 105, s. 8, Bengal 
Tenancy (Amendment) Act, p. 370. 

VILLAGE: 

definition of, s 3, (10), p. 34. 

new definilinn of, introduced by Act 1 , B. C., 1907, p. 35. 
person who has held land for 12 years in same villatfe becomes settled 
raiyat, s. 20 (i) p. 89. 

demarcation of boundaries of, in course of record*of-rights and 
settlement of rents, $. nsA, p. 369 and Appdx. I, Chap VI, 
Rule 45 » P- ^ 3 - 
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VILLAITI YEAR j 

when it commences and where prevalent, p. 36. 

WAIVER : 

acceptance nf oM rent does not amount to, when a decree for 
enhanced rent has been obtained, p. 13S. 

of right of forfeiture by receipt of rent, p. 457. 

WARDS ACT, 1897 : 

when management of estate or tenure is undertaken by Court of 
Wards under sec. 9^, so much of, relates to management of 
immoveable property shall apply, s 97, p. 385. 

WARDS, COURT OF : 

District Judge may, tn case of dispute between co-owners, order 
estate or (enure to be manage<i by, if Court of Wards consents, 
5 95 * P 283. 

notching in Uus Act to afTcct enactment regulating procedure for 
niiinagement of estates under, s. 195 (^), p. $72. 

WASTE LAND : 

unsettled and unoccupied, the property of ihc Slate, 33. 

provisions of see. 178 not to affect lease for reclamation of land, but 
^yhere after the expiration of the lease, the lessee would under 
Oiap. V be entitled to occupancy-right, nothing intense, shall 
b.ar Kis acquiring such light, s. <78, proviso t, p. 

when Inndloid has reclaimed hy his own lal>or, he may bar accrual 
of occupancy-right in it for 30 years, s. 178, proviso 2, p. $16. 

WATER: 

works for storage, suiiply 01 distribution of, for purposes of agricul¬ 
ture or for use of men and cattle engaged in agriculture lo be 
deemed an improvement, s. 76 (2) (4}, p. 349. 

rights and obligations oflandloid and tenant as regards use of, for 
agricultural tenants how to be recorded in record of rights s. 
1 03 , Or>r)» p* 300. 

may be recorded in recoid of rights, s. 102A, pp. 303, 304. 

WELL : 

to be deemed an improvement of a laiyat's holding, s.76 (2) (4), 
p. 349 - 

raiyat holding at fixed rales, occupancy-raiyat, and non-occupancy'• 
raiyat entitled to construct, without landlord’s consent, ss. 77, 
79, pp. 250, 251. 

WORSHIP: 

place of, has been made a protected interest at sale of tenure or 
holding for arrears of rent, $.160 (c\ 483. 
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YEAR : 

agricultural, deliniuon of, s. 5 (it), p. 36. 
different agricultural years, where prevalent, pp. 36, 37. 
/.AMIN DARI DAK ACT : (Act VIIi. A\ C.. 0/ jS 6 s) 
repealed by Act IV of 1907, p. 32, 

ZIRAT : Sec Proprietor's private hind. 
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